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PREFACE. 


TTiere  are  few  subjects  in  the  law  in  which  so  many  difficulties, 
and  so  great  a  conflict  in  the  decisions,  are  to  be  met  with  as  in  the 
law  of  private  corporations.  The  law  is  unsettled  on  many  points. 
These  points  have  received  special  attention  in  this  treatise,  and  to 
some  of  them  more  space  has  been  devoted  than  is  given  them  in  the 
larger  works.  For  examples,  reference  may  be  made  to  the  chap- 
ter's in  which  are  discussed  the  doctrines  in  regard  to  corporations 
de  facto  (page  86),  estoppel  to  deny  corporate  existence  (page  99), 
subscriptions  to  stock  prior  to  incorporation  (page  263),  and  watered 
stock  (page  368).  The  doctrine,  often  laid  down  in  the  cases,  and 
stated  in  aJl  the  text  books,  but  which  has  been  virtually  exploded 
by  recent  decisions^  that  the  capital  stock  and  assets  of  a  corpora- 
tion constitute  a  trust  fund  for  the  benefit  of  creditors,  has  been 
given  considerable  space  (page  539). 

The  entire  work  has  been  written  from  the  cases  themselves,  and 
throughout  his  work  the  author  has  aimed  at  mailing  the  book  a  true 
reflection  of  the  cases.  The  authorities  have  been  selected  with  care, 
and  none  have  been  cited  without  personal  examination. 

The  work  is  not  intended  to  deal  with  corporation  law  in  its  appli- 
cation to  particular  corporations,  but  only  with  the  rules  and  princi- 
ples of  law  applicable  to  corporations  generally.  It  would  be  im- 
possible to  go  further  than  this,  and  keep  within  the  limits  of  a  hand- 
book in  one  volume. 

The  very  interesting  monograph  on  ''The  Logical  Conception  of  a 
Corporation,''  by  Mr.  Benjamin  Trapnell,  with  the  accompanying 
chart,  has,  with  the  author's  permission,  been  inserted  as  an  ap- 
pendix, and  materially  adds  to  the  value  of  the  work. 

WM.  L.  a,  Jr. 

WftBhin^on,  D.  C,  February  6,  1897. 
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CHAPTBB  I. 

OF  THE  NATURE  OF  A  CORPORATION, 

1-8.   Corporation  Defined. 

4.  Creation  of  Corporations. 

5.  Limited  Powers  of  Corporations. 

6-8.    Attributes  and  Incidents  of  a  Coiporatfon. 
9.    Corporation  as  a  "Person,"  •'Citizen,"  etc; 
lO-ll.   Kinds  of  Corporations. 

COBFOHATION  DEFINED. 

L  A  corporation  aggregate  is  a  collection  of  individuals 
united,  by  authority  of  law,  into  one  body,  under 
a  special  denomination,  with  the  capacity  of  per- 
petual succession,  and  of  acting  in  many  respects 
as  an  individual.^  Every  corporation  aggregate 
consists  of: 

(a)  A  collection  of  individuals. 

(b)  A  legal  entity,  which  is,  for  many  purposes,  in  con- 

templation of  law,  separate  and  distinct  from  the 
members  who  compose  it.* 

1  ''Bodies  politic  and  corporate  liave  been  Icnown  to  exist  as  far  baclc,  at  least, 
as  the  time  of  Cicero;  and  Gains  traces  tiiem  even  to  tlie  laws  of  Solon,  of 
Athens,  who  Uyed  some  600  years  before.  Poth.  Panel  of  Jost.  (Paris  Ed.,  1828) 
bk.  8,  p.  109.     These  associated  bodies,  or  communities  of  indiTiduals,  with  cer- 


*8ot  Apptadlz,  post,  p.  641;  "The  Logical  Goneeption  of  a  Corporatton,"  hj  B«ii)aailB  Trap* 
MB,  SMq. 
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2  OF  THB   NATURE   OF  A  CORPORATION.  (Gh.   1 

2.  For  the  purpose  of  acquiring,  holding,  and  conveying 
property,  contracting  obligations,  incurring  liabili- 
ties, suing  and  being  sued,  a  corporation  is  re- 
garded in  law  as  a  legal  entity,  separate  and  dis- 
tinct from  the  members  'who  compose  it.  For  in- 
stance: 

(a)  The  property  of  a  corporation  is  owned  by  the  cor- 

poration, and  not  by  the  individual  members. 

(b)  Conveyances  of  such  property  must  be  made  by  the 

corporation,  and  cannot  be  made  by  the  members 
as  individuals. 

(c)  Suits  on  causes  of  action  accruing   in  favor   of  or 

against  a  corporation  must  be  brought  by  or  against 
the  corporation,  and  not  by  or  against  the  mem- 
bers individually. 

tain  rights  and  priTileges  belonging  to  them  by  law  in  their  aggregative  capacity, 
were  styled  by  the  Romans  'Collegium,'  and  sometimes  'Universitas*;  as,  *Gol- 
logia  Zibicimum/  'Collegia  Aurificum/  'Collegia  Architectorum/— the  society,  corpo- 
ration, or  community  of  flute  players,  goldsmiths,  architects,  etc.  Id.  bk.  20,  p. 
110.  The  terms  used  by  one  of  the  Roman  jurisconsults  to  describe  the  nature 
of  such  a  corporation  or  associated  body  of  individuals,  under  the  laws  of  the 
republic,  are,  perhaps,  as  appropriate  as  any  general  language  which  can  be  used 
to  describe  a  corporation  aggregate  at  the  present  day,  without  referring  to  the 
specific  object  for  which  any  particular  corporation  is  organized.  I  have  thus 
translated  it  fom  the  Latin  of  the  Digest:  *But  those  who  are  permitted  to  form 
themselTcs  into  a  body,  under  the  name  of  a  corporation,  society,  or  other  com- 
munity, have  within  their  peculiar  jurisdiction,  as  in  the  similar  case  of  the  re- 
public, property  in  common,  and  a  common  chest  or  treasury,  and  an  agent  or 
head  of  the  corporation  or  society,  by  whom,  as  in  the  republic,  whatever  is  nec- 
essary to  be  done  for  the  benefit  of  the  community  may  be  transacted/  Dig.  lib. 
3,  tit.  4a.  And  from  time  immemorial,  as  at  the  present  day,  this  privilege  of 
being  a  corporation,  or  artificial  body  of  individuals,  with  the  power  of  holding 
their  property,  rights,  and  immunities  in  common,  as  a  legally  organized  body,  and 
of  transmitting  the  same  In  such  body  by  an  artificial  succession  different  from 
the  natural  successions  of  the  property  of  individuals,  has  been  considered  a  fran- 
chise, which  could  not  be  lawfully  assumed  by  any  associated  body  without  a  spe- 
cial authority  for  that  purpose  from  the  government  or  sovereign  power.  Dig. 
lib.  47,  tit.  22,  De  Coll.  et  Corp.,  4  Guyol,  Rep.  de  Jur.  art.  *Communante  Laique*; 
Domat,  Pub.  Law,  bk.  1,  tit.  15.  §  2."  Warner  v.  Beers,  23  Wend.  (N.  Y.)  103, 
122.  For  the  history  of  corporations,  see  2  Kent,  Comm.  268;  1  Wat.  Corp.  §  11; 
1  Pol.  &  M.  Hist  Com.  Law,  4G9. 
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(d)  A  corporatioii  may  take  from  and  convey  to  its 
members,  and  may  contract  with  them,  and  may 
sue  them  and  be  sued  by  them. 

S.  That  a  corporation  is  thus  a  legral  entity,  separate  and 
distinct  from  the  members  -who  compose  it,  is  a 
mere  legal  fiction,  introduced  for  the  convenience 
of  the  corporation  in  transacting  business,  and  of 
those  "who  do  business  -with  it;  and,  -when  urged 
to  an  intent  and  purpose  not  within  its  reason  and 
policy,  it  will  be  disregarded,  and  the  fact  that  the 
corporation  is  really  a  collection  of  individuals  will 
be  recognized,  even  at  law.  Courts  of  equity,  in 
numerous  instances,  look  behind  the  corporate  en- 
tity, and  recognize  the  individual  members,  and 
will  do  so  w^henever  justice  requires. 

"Persons  capable  of  purchafling,"  said  Lord  Coke,  "are  of  two  sorts, 
persons  natural,  created  of  God,  and  persons  created  by  the  policy  of 
man,  as  persons  incorporated  into  a  body  politic." "  The  latter  sort  of 
person  is  what  we  call  a  corporation,  or  body  corporate.  *lt  is  called 
a  body  corporate  because  the  persons  composing  it  are  made  into  one 
body.''  "It  is  only  in  abstracto,  and  rests  only  in  contemplation  of 
law."  • 

Many  definitions  of  a  corporation  may  be  found  in  the  books,  differ- 
ing more  or  less  from  each  other;  but  there  are  two,  which  are  often 
quoted,  and  which  bring  out  better  than  any  others  the  two  sides  of  a 
corporation.  One  is  the  definition  of  Chief  Justice  Marshall  in  the 
Dartmouth  College  Case;  and  the  other  is  that  of  Mr.  Kyd,  who  wrote 
on  the  law  of  corporations  in  England  about  a  century  ago. 

Chief  Justice  Marshall  said:  "A  corporation  is  an  artificial  being,  in- 
visible, intangible,  and  existing  only  in  contemplation  of  law.  Being 
the  mere  creature  of  law,  it  possesses  only  those  properties  which  the 

>  1  Co.  Inst.  202,  250. 

•  10  Rep.  50.  "A  body  politic  ia  a  body  to  take  in  succession,  framed  (as  to  that 
capacity)  by  policy,  and  therefore  it  is  called  by  Littleton  a  *body  politic';  and  it 
is  called  a  'corporation*  or  *body  corporate'  because  the  persons  are  made  into  a 
body,  and  of  a  capacity  to  take  and  grant,"  etc     Co.  Litt.  250a. 
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charter  of  its  creation  confers  upon  it,  either  expressly,  or  as  incidental 
to  its  very  existence.  These  are  such  as  are  supposed  best  calculated 
to  effect  the  object  for  which  it  was  created.  Among  the  most  im- 
portant are  inmiortality,  and,  if  the  expression  may  be  allowed,  indi- 
viduality; properties  by  which  a  perpetual  succession  of  many  persons 
are  considered  as  the  ^ame,  and  may  act  as  a  single  individual.  They 
enable  a  corporation  to  manage  its  own  affairs,  and  to  hold  property 
without  the  perplexing  intricacies,  the  hazardous  and  endless  necessi- 
ty, of  perpetual  conveyances  for  the  purpose  of  transmitting  it  from 
hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men  ^ 
in  succession  with  these  qualities  and  capacities  that  corporations 
were  invented,  and  are  in  use.  By  these  means,  a  perpetual  succes- 
sion of  individuals  are  capable  of  acting  for  the  promotion  of  the  par- 
ticular object,  like  one  immortal  being."  * 

Mr.  Kyd  defines  a  corporation  as:  "A  collection  of  many  individuals 
united  into  one  body,  under  a  special  denomination,  having  perpetual 
succession  under  an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting  in  several  respects  as  an  individual,  par- 
ticularly of  taking  and  granting  property,  of  contracting  obligations, 
and  of  suing  and  being  sued,  of  enjoying  privileges  and  inmiunities  in 
conunon,  and  of  exercising  a  yariety  of  political  rights  more  or  less  ex- 
tensive according  to  the  design  of  its  institution  or  the  powers  confer- 
red upon  it,  either  at  the  time  of  its  creation  or  any  subsequent  period 
of  its  existence."  ■ 

Chancellor  Kent's  description  of  a  corporation  is  as  follows:  "A  cor- 
poration is  a  franchise  possessed  by  one  or  more  individuals,  who  sub- 
sist, afi  a  body  politic,  under  a  special  denomination,  and  are  vested, 
by  the  policy  of  the  law,  with  the  capacity  of  perpetual  succession,  and 
of  acting  in  several  respects,  however  numerous  the  association  may 
be,  as  a  single  individual.     The  object  of  the  institution  is  to  enable 

«  Per  Chief  Justice  Marshall,  in  Dartmouth  College  t.  Woodward,  4  Wheat. 
517,  686,  1  Cumming,  Cas.  PriT.  Corp.  490,  W.  D.  Smith,  Cas.  Corp.  148,  Shep. 
Corp.  Cas.  248.  **A  corporation  is  a  body,  created  by  law,  composed  of  indi- 
viduals united  under  a  common  name,  the  members  of  which  succeed  each  other, 
so  that  the  body  continues  the  same  notwithstanding  the  change  of  the  indiyiduals 
who  compose  it,  and  is,  for  certain  purposes,  considered  as  a  natural  person.". 
Ang.  &  A.  Corp.  S  1. 

B  1  B^yd,  Corp.  18.  And  see  State  t.  SUndard  Oil  Co.,  48  Ohio  St  187,  80  N. 
8.  270. 
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the  members  to  act  by  one  nnited  will,  and  to  continue  their  joint  pow- 
ers and  property  in  the  same  body,  undisturbed  by  the  change  of  mem- 
bers, without  the  necessity  of  perpetual  conveyances,  as  the  rights  of 
members  pass  from  one  indiyidual  to  another.  All  the  Individuals 
composing  a  corporation  and  their  successors  are  considered  in  law  as 
but  one  person,  capable,  under  an  artificial  form,  of  taking  and  con- 
veying property,  contracting  debts  and  duties,  and  of  enjoying  a  varie- 
ty of  civil  and  political  rights.  One  of  the  peculiar  properties  of  a  cor- 
poration is  the  power  of  perpetual  succession;  for,  in  judgment  of  law, 
it  is  capable  of  indefinite  duration.  The  rights  and  privileges  of  the 
corporation  do  not  determine  or  vaiy  on  the  death  or  change  of  the 
individual  members.  They  continue  as  long  as  the  corporation  en- 
dures. •  •  •  It  was  chiefiy  for  the  purpose  of  clothing  bodies  of 
men  in  succession  with  the  qualities  and  capacities  of  one  single,  arti- 
ficial, and  fictitious  being,  that  corporations  were  originally  invented, 
and  for  the  same  convenient  purpose  they  have  been  brought  largely 
into  use.  By  means  of  the  corporation  many  individuals  are  capable 
of  acting  in  x>erpetua]  succession  like  one  single  individual,  without 
incurring  any  personal  hazard  or  responsibility,  or  exposing  any  other 
proi)erty  than  what  belongs  to  the  corporation  in  its  legal  capacity."  • 
In  People  v.  Assessors  of  Village  of  Watertown,^  it  was  said  by 
Bronson,  J.:  ^'A  corporation  aggregate  is  a  collection  of  individuaJs 
united  in  one  body,  under  such  a  grant  of  privileges  as  secures  a  suc- 
cession of  members  without  changing  the  identity  of  the  body,  and 
constitutes  the  members  for  the  time  being  one  artificial  person,  or  le- 
gal being,  capable  of  transacting  some  kind  of  business  like  a  natural 
person.  It  does  not  occur  to  my  mind  that  anything  else  can  be  es- 
sential to  the  definition.  Such  a  union  as  I  have  mentioned  can  only 
be  effected  under  a  grant  of  privileges  from  the  sovereign  power  of 
the  state.  A  corporation  is,  therefore,  said  to  be  a  legal  being,  or  the 
mere  creature  of  law." 

The  Corporation  as  a  Legal  Entity. 

These  definitions  show  that  a  corporation  is  for  many  purposes,  in 
the  contemplation  of  law,  an  artificial  person  or  entity,  having  an  in- 
dividuality separate  and  distinct  from  that  of  the  members  who  com- 
pose it     The  existence  of  the  members  is,  in  law,  and,  for  most  pur- 

•  2  Kent,  Comm.  207,  26S.  V  1  HiU  (N.  Y.)  620. 
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poses,  in  equity  also,  merged  in  that  of  the  corporate  body,  and  lost 
sight  of.  As  a  legal  entity  it  takes  and  holds  property,  and  conveys 
the  same;  it  contracts  obligations,  and  it  sues  and  is  sued,  in  its  cor- 
porate name,  in  the  same  manner  as  a  natural  person.  For  these  pur- 
poses the  members  of  the  corporation  are  not  regarded.  Their  exist- 
ence is  merged  in  that  of  the  corporate  body.  They  compose  the  cor- 
poration, but  they  are  not  the  corporation.' 

In  an  English  case,  which  serves  as  a  good  illustration  of  this  char- 
acteristic of  a  corporation,  suit  was  brought  to  compel  customhouse 
officers  to  register  a  vessel  belonging  to  a  British  corporation,  and  waa 
resisted  on  the  ground  that,  as  some  of  the  members  of  the  corporation 
were  foreigners,  the  vessel  did  not  belong  wholly  to  British  subjects,  as 
was  required  by  statute  to  entitle  it  to  registry.  The  court  held,  how- 
ever, that  the  vessel  belonged  to  the  corporation,  and  not  to  the  indi- 
vidual members,  and  was  therefore  entitled  to  registry,  and  that  this 
would  be  so  even  if  all  the  stock  in  the  corporation  had  been  owned  by 
foreigners.® 

This  characteristic  of  a  corporation,  as  a  legal  entity,  separate  and 
distinct  from  its  members,  is  very  important,  and  is  of  peculiar  Impor- 
tance with  respect  to  the  ownership  and  conveyance  of  corporate  prop- 
erty, the  effect  of  corporate  contracts,  and  the  right  to  maintain  ac- 
tions concerning  corporate  property  and  rights,  and  for  corporate 
wrongs.  For  these  purposes  the  law  generally  considers  the  corporate 
body  only.^*  The  members  of  a  corporation  do  not  take,  nor  can  they 
grant,  its  property;  but  the  corporation  does  so  itself  in  its  corporate 
name.  The  corporate  property  does  not  in  any  legal  sense  vest  in  or 
belong  to  the  individual  members,  though  they  are  interested  in  it  to 
the  extent  that  they  may  derive  benefit  from  its  increase,  or  suffer  loss 
from  its  destruction.*  They  are  in  no  legal  sense,  however,  the  own- 
ers of  its  property.     As  we  have  seen,  for  instance,  property  belonging 

>  See  The  Queen  v.  Arnand,  16  Law  J.  O.  L.  50,  1  Gumming,  Gas.  Priy.  Gorp. 
SO;  Smith  ▼.  Hurd,  12  Mete.  (Mass.)  371,  1  Cumminjf,  Gas.  Prir.  Gorp.  792;  Bron- 
son,  J.,  in  People  ▼.  Assessors  of  Village  of  Watertown,  1  Hill  (N.  Y.)  620;  and 
the  cases  cited  in  the  following  notes. 

•  The  Queen  ▼.  Arnaud,  supra. 

10  Post,  p.  380. 

^Present  ownership  not  being  necessary  to  give  an  insurable  interest  In  prop- 
erty, it  has  been  held  that  a  stockholder  has  euch  a  beneficial  interest  in  the  corpo- 
rate property  as  to  give  him  an  insurable  interest.  Warren  t.  Insurance  Gow,  31 
Iowa,  464. 
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to  a  British  corporation  belongs  wholly  to  a  British  subject  (the  cor- 
poration), though  some  or  even  all  of  its  members  may  be  foreigners.^  ^ 
So,  a  member  of  a  corporation  has  not  such  a  distinct  right  in  its  prop- 
erty as  to  make  his  interest  attachable  for  his  debts.^'     And  the  cor- 
poration, and  not  the  individual  members,  must  bring  trover  for  con- 
version of  its   property,^*  or  replevin  to  recover  possession   of  the 
same.^*     And  the  members  of  a  corporation  have  no  power  to  sell  or 
convey  its  property,  but  all  such  transactions  must  be  by  and  in  the 
name  of  the  corporation.**     The  members  of  a  corporation  cannot 
bind  it  by  contracts  entered  into  individually.     A  corporation,  as  we 
shall  see,  may  become  bound  by  a  contract  entered  into  on  its  behalf 
by  its  promoters,  by  adopting  it,  or  accepting  the  benefit  of  it;  but  here 
the  corporation,  by  adoption,  makes  a  contract  itself.    Contracts  made 
by  the  members  of  a  corporation  as  individuals,  either  before  or  after 
incorporation,  do  not  bind  the  corporation.**     Nor  can  the  declara- 
tions or  admissions  of  individual  members  of  a  corporation,  when  they 
are  not  authorized  to  act  as  its  agent  in  the  matter,  be  received  as  evi- 
dence against  the  corporation,  any  more  than  the  declarations  and 
adniissions  of  a  stranger  could  be  admitted.t 

^^  The  Qaeen  t.  Arnaud,  supra. 

12  Williamson  t.  Smoot,  7  Mart.  (La.)  34,  1  Gumming,  Gas.  PriT.  Gorp.  82. 

x»  TomliuBon  v.  Bricklayers'  Union,  37  Ind.  308,  1  Guming,  Gas.  Priv.  Gorp.  38. 

1*  Button  T.  Hoffman,  61  Wis.  20,  20  N.  W.  667,  1  Guming,  Gas.  Priv.  Gorp.  38. 

!■  Wheelock  ▼.  Moulton,  15  Vt.  619,  1  Camming,  Gas.  PriT.  Gorp.  85;  Baldwin 
T.  Canfield.  26  Minn.  43,  1  N.  W.  261;  Parker  v.  Hotel  Go.  (Tenn.  Sup.)  34  S. 
W.  209;   HumphreTi  t»  McKwsock,  140  U.  S.  304,  11  Sup.  Gt.  779. 

i«  Davis  T.  Greamery  Go.  (Neb.)  67  N.  W.  436.  In  Moore  &  Handley  Hard- 
ware Go.  V.  Towers  Hardware  Go.,  87  Ala.  206,  6  South.  41,  a  valid  contract  wa« 
entered  into  by  competing  firms,  by  which  one  of  them  agreed  not  to  sell  goods  in 
a  certain  territory  in  opposition  to  the  other.  After  this  the  members  of  this 
firm  and  others  formed  a  corporation  for  carrying  on  the  same  general  business, 
and  after  a  time  announced  their  intention  to  handle  the  same  goods  formerly 
sold  by  the  firm,  and  in  the  district  in  which  the  firm  had  bound  themselves  not  t* 
seU.  It  was  held  that,  in  the  absence  of  allegations  that  the  corporation  was 
fraudulently  created  with  the  intent  on  the  part  of  the  stockholders  to  evade  and 
avoid  their  obligations  as  individuals,  and  that  the  partners  in  the  original  firm 
had  reserved  to  themselves  interests  in  the  business  distinct  from  their  interests 
as  stockholders,  the  corporation  could  not  be  enjoined  from  carrying  on  the  busi- 


t  Pollers  V.  Insurance  Co.,  14  Me.  141;  Fairfield  County  Turnpike  Go.  v.  Thorp, 
18  Conn.  173. 
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These  rules  are  the  same  even  when  all  the  stock  in  the  corporation 
is  owned  by  one  person,  for  this  circumstance  does  not  change  his  rela- 
tion as  a  mere  stockholder.  The  corporation  is  still  a  separate  and 
distinct  artificial  person,  in  the  eye  of  the  law.^^ 

On  the  same  principle,  the  shares  in  a  corporation  organized  for  the 
sole  purpose  of  holding  and  managing  real  estate,  are  personal  proper- 
ty, and  not  real  estate.  The  members  do  not  own  the  real  estate.  It 
is  owned  by  the  corporation,  the  artificial  being,  and  not  in  any  sense 
by  the  individual  members,  like  partnership  real  estate,  which  is  owned 
by  the  partners  as  tenants  in  common.^' 

It  also  follows  from  the  distinction  between  the  individuality  of 
the  corporation  and  that  of  its  members  that  a  corporation  may  con- 
vey its  property  to  one  or  more  of  its  members,  or  its  members  may 
convey  to  it,  and  it  may  enter  into  contracts  with  its  members,  with- 
out the  conveyance  being  open  to  the  objection  that  the  same  person 
is  both  grantor  and  grantee,  or  the  contract  being  objectionable  on 
the  ground  that  it  is  a  contract  by  a  man  with  himself.** 

It  also  follows  from  this  characteristic  of  corporate  bodies  that  a 
corporation  may  sue  its  members,  and  be  sued  by  them.*®  So,  ac- 
tions by  and  against  coi'porations  are  not  in  any  sense  actions  by  and 
against  the  stockholders.  Thus,  a  sheriff,  who  owns  stock  in  a  cor- 
poration, is  not  a  party  to  a  suit  by  or  against  the  corporation,  within 
the  meaning  of  a  statute  disqualifying  an  officer  from  serving  process 
where  he  is  a  party  to  the  suit.**    For  the  same  reason,  a  justice  or 

IT  '*The  owner  of  all  the  capital  stock  of  a  corporation  does  not,  therefore,  own 
its  property,  or  any  of  it,  and  does  not  himself  become  the  corporation,  as  a  nat- 
ural person,  to  own  Its  property  and  do  its  business  in  his  own  name.  While  the 
corporation  exists,  he  is  a  mere  stockholder  of  it,  and  nothing  else."  Button  ▼. 
Hoffman,  supra.  And  see  Wheelock  t.  Moulton,  supra;  Baldwin  v.  Ganfield,  su- 
pra; Parker  v.  Hotel  Co.,  supra.  In  this  case  it  was  held  that  a  stockholder  of  a 
corporation  does  not,  by  becoming  owner  of  the  entire  stock,  acquire  an  equitable 
estate  in  real  property  of  the  corporation  which  would  enable  him  to  make  a  con- 
yeyance  thereof  in  his  own  name.     But  see  Bundy  ▼.  Iron  Co.,  88  Ohio  St.  800. 

18  Russell  T.  Temple  (Mass.)  3  Dane,  Abr.  lOS. 

!•  l*ope  T.  Brandon,  2  Stew.  (Ala.)  401;  Foster  t.  Commissioners  of  Inland 
Revenue  11894J  1  Q.  B.  516;  Lrexington  Lrife,  F.  &  M.  Ins.  Co.  T.  Page,  17  B. 
Mon.  (Ky.)  412;  Gordon  ▼.  Preston,  1  Watts  (Pa.)  38r>;  post,  pp.  253  et  seq.,  504. 

so  Waring  t.  Catawba  Co.,  2  Bay,  (S.  0.)  109;  Pope  t.  Brandon,  supra;  Cul- 
bertson  ▼,  Navigation  Co.,  Fed.  Cas.  No.  3,404;  Geer  t.  School  Dist,  6  Vt  76; 
Sawyer  t.  Society,  18  Vt.  405;  Rogers  v.  Society,  19  Vt.  187. 

ai  MerchanU'  Bank  t.  Cook,  4  Pick.  (Mass.)  405. 
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judge  who  is  related  to  a  member  of  a  corporation,  or  who  is  himself 
a  member,  is  not  disqualified  to  try  an  action  by  or  against  the  cor- 
poration, under  a  statute  disqualifying  because  of  relationship  to 
either  of  the  'parties.''  **  And  in  a  late  Minnesota  case  it  was  held 
that  the  demands  of  stockholders  individually  cannot  be  interposed 
as  equitable  set-offs  to  a  demand  against  the  corporation,  even 
though  the  plaintiff  be  insolvent.*'  The  federal  courts  are  given 
jurisdiction  in  certain  cases  of  suits  between  citizens  of  different 
states.  Within  the  meaning  of  the  law,  a  corporation  is  a  citizen  of 
the  state  of  its  creation,  and  may  sue  a  citizen  of  another  state, 
though  all  of  its  members  may  be  citizens  of  the  latter  state.  The 
action  is  by  the  corporation,  not  by  its  members.** 

The  Corporation  as  a  Collection  of  Individuals. 

When  it  is  thus  said  that  a  corporation  is  a  legal  entity,  separate 
and  distinct  from  the  persons  who  compose  it, — that  the  individual 
existence  of  the  members  is  merged  in  the  artificial  individuality  of 
the  corporate  body, — ^it  must  not  be  understood  that  the  law  cannot 
under  any  circumstances  look  behind  this  artificial  entity,  and  notice 
the  existence  and  acts  of  its  members.  One  cannot  shut  his  eyes  to 
the  fact  that  private  corporations  are  all  formed  by  an  association 
of  individuals,  under  authority  of  law,  and  that  to  this  extent  they 
are  mere  collections  of  individuals.  The  legal  conception  of  a  corpo* 
ration  as  an  entity  distinct  from  its  members  is  a  mere  fiction  adopt- 
ed by  the  law,  for  the  purpose  of  enabling  natural  persons  to  trans- 
act  business  in  this  peculiar  way;  and,  whenever  it  is  necessary  to 
do  so,  the  law  will  look  behind  the  corporate  body,  and  recognize  the 
members,  and  disregard  the  fiction. 

In  a  late  New  York  case,**  the  state  asked  a  forfeiture  of  the 
charter  of  a  corporation  because  of  its  illegal  conduct  in  entering 
into  an  unlawful  association  with  other  corporations  and  firms  en- 
gaged in  the  same  business.  There  had  been  no  formal  action  by  the 
defendant's  trustees  or  directors,  but  the  stockholders  individually 

22  Searaburgh  Tnrnpike  Ck>.  t.  Cutler,  6  Vt.  315;  Steuart  ▼.  Bank,  19  Johns. 
(N.  Y.)  601.     Contra,  Washington  Ins.  Co.  ▼.  Price,  1  Hopk.  Ch.  (N.  Y.)  I. 

««  Gallagher  ▼.  Brewing  Co.,  53  Minn.  214,  54  N.  W.  1115. 

«*  Post,  p.  74. 

SB  People  T.  North  RiTer  Sugar-Refining  Co.,  121  N.  Y.  582,  24  N.  B.  834.  See. 
also.  People  t.  Kingston  &  M.  Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  193. 
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had  transferred  their  stock  to  the  parties  representing  the  combina- 
tion. It  was  contended  that  the  combination  was  due  to  the  acts  of 
the  stockholders,  and  not  to  any  corporate  action,  and  that,  therefore, 
the  corporation  was  not  guilty  of  any  misconduct  The  court  de- 
clined to  take  this  view,  and  held  that  the  misconduct  of  the  stock- 
holders, and  of  the  officers  in  recognizing  the  transfers  of  stock,  was 
the  misconduct  of  the  corporation.'*  A  like  question  arose  in  a  late 
Ohio  case,  and  a  like  decision  was  made.** 

2«  It  was  said  in  this  case:  "There  may  be  actual  corporate  conduct  which  is 
not  formal  corporate  action;  and  where  that  conduct  is  directed  or  produced  by 
the  whole  body,  both  of  officers  and  stockholders,  by  CTcry  liTing  instrumentality 
which  can  possess  and  wield  the  corporate  franchise,  that  conduct  is  of  a  cor- 
porate character,  and,  if  illegal  and  injurious^  may  deserve  and  receive  the 
penalty  of  dissolution.  «  •  •  The  abstract  idea  of  a  corporation,  the  legal 
entity,  the  impalpable  and  intangible  creation  of  human  thought,  is  itself  n 
fiction,  and  has  been  appropriately  described  as  a  figure  of  speech.  It  serves 
very  well  to  designate  in  our  minds  the  collective  action  and  agency  of  many  in- 
dividuals as  permitted  by  the  law;  and  the  substantial  inquiry  always  is  what 
in  a  given  case  has  been  that  collective  action  or  agency.  As  between  the  cor- 
poration and  those  with  whom  it  deals,  the  manner  of  its  exercise  usually  is  ma- 
terial; but,  as  between  it  and  the  state,  the  substantial  inquiry  is  only  what  that 
collective  action  and  agency  has  done,  what  it  has,  in  fact,  accomplished,  what 
is  seen  to  be  its  effective  work,  what  has  been  its  conduct.  It  ought  not  to  be 
otherwise.  The  state  gave  the  franchise,  the  charter,  not  to  the  im- 
palpable, intangible,  and  almost  nebulous  fiction  of  our  thought,  but  to  the  cor- 
porators, the  individuals,  the  acting  and  living  men,  to  be  used  by  them,  and 
redound  to  their  benefit,  to  strengthen  their  hands,  and  add  energy  to  their 
capital.  If  it  is  taken  away,  it  is  taken  from  them  as  individuals  and  cor- 
porators, and  the  legal  fiction  disappears.  The  benefit  is  theirs,  the  punish- 
ment is  theirs,  and  both  must  attend  and  depend  upon  their  conduct;  and  when 
they  all  act  collectively,  as  an  aggregate  body,  without  the  least  exception,  and, 
so  acting,  reach  results  and  accomplish  purposes  clearly  corporate  in  their  char- 
acter, and  affecting  the  vitality,  the  independence,  the  utility,  of  the  corporation 
itself,  we  cannot  hesitate  to  conclude  that  there  has  been  corporate  conduct  which 
the  state  may  review,  and  not  be  defeated  by  the  assumed  innocence  of  a  con- 
venient fiction.*' 

57  State  V.  Stondard  OU  Co.,  49  Ohio  St.  187,  80  N.  B.  279.  In  this  case  H  was 
said:  "The  general  proposition  that  a  corporation  is  to  be  regarded  as  a  legal 
entity,  existing  separate  and  apart  from  the  natural  persons  composing  it,  is 
not  disputed;  but  that  the  statement  is  a  mere  fiction,  existing  only  in  idea,  is 
well  understood,  and  not  controverted  by  any  one  who  pretends  to  accurate  knowl- 
edge on  the  subject.     It  has  been  introduced  for  the  convenience  of  the  company 
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Courts  of  equity,  in  numerous  instances,  look  behind  the  corpora- 
tion, and  recognize  the  rights  of  the  corporation  as  Being  in  reality 
rights  of  the  individuals  composing  it  The  rights  of  the  members 
of  a  corporation,  in  their  collective  capacity,  in  its  property,  must 
generally  be  enforced,  even  in  equity,  through  the  corporation  as  a 
distinct  legal  person;  but  if,  for  any  reason,  this  cannot  be  done, 
courts  of  equity  will  not  allow  the  legal  fiction  of  a  distinct  corporate 
entity  to  stand  in  the  way  of  justice.  Thus,  though  an  action  against 
the  officers  of  a  corporation  for  conversion  of  its  property,  op  a  suit 
in  equity  to  enjoin  them,  must  be  brought  in  the  name  of  the  corpora- 
tion if  it  can  be  done,  yet,  if  the  offending  oflQcers  are  a  majority  of 
the  directors,  and  own  a  majority  of  the  stock,  so  that  an  injured 
stockholder  cannot  obtain  relief  at  law  through  the  corporation,  he 
may  maintain  a  suit  in  equity  in  his  own  name.**  On  the  other  hand, 
if  all  the  stockholders  of  a  corporation  are  individually  in  such  a  posi- 
tion as  to  be  without  equity  in  regard  to  a  particular  matter,  they 
cannot  obtain  equitable  relief  through  the  corporation,  and  in  its 


name.'* 


CREATION  OF  CORPORATIONS. 


4.  A  corporatioii  can  only  be  created  by  or  under  author- 
ity from  the  state.  It  cannot  be  formed  by  mere 
agrreement  between  the  members. 

in  making  contracts,  in  acquiring  property  for  corporate  purposes,  In  suing  and 
being  sued,  and  to  preserre  the  limited  liability  of  the  stockholders  by  distinguish- 
ing between  the  corporate  debts  and  property  of  the  company  and  of  the  stock- 
holders in  their  capacity  as  individuals.  All  fictions  of  law  have  been  introduced 
for  the  purpose  of  convenience,  and  to  subserve  the  ends  of  justice.  It  is  in  this 
sense  that  the  maxim,  'In  fictione  juris  subsistit  sequitas,*  is  used,  and  the  doc- 
trine of  fictions  applied.  But,  when  they  are  urged  to  an  intent  and  purpose  not 
within  the  reason  and  policy  of  the  fiction,  they  have  always  been  disregarded  by 
the  courts.  •  *  *  Now,  so  long  as  a  proper  use  is  made  of  the  fiction  that  a 
corporation  is  an  entity  apart  from  its  shareholders,  it  is  harmless,  and,  because 
conrenientt  should  not  be  called  in  question;  but,  where  it  is  urged  to  an  end 
subversiTe  of  its  policy,    •    •    •    the  fiction  must  be  ignored." 

s«  Post,  p.  88U. 

>•  Arkansas  River  Land,  Town  &  Canal  Co.  v.  Farmers'  Loan  &  Trust  Co.,  13 

Colo.  587,  22  Pac.  954. 
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In  this  respect  a  corporation  is  very  different  from  an  ordinary  part- 
nership.  A  partnership  is  formed  by  a  mere  agreement  between  the 
parties  who  become  members,  and  no  legislative  authority  at  all  is  nec- 
essary. A  corporation  cannot  be  so  formed.  It  can  only  be  created 
by  or  under  authority  from  the  state  conferred  by  the  legislature.  The 
creation  of  corporations  will  be  considered  at  length  in  a  subsequent 
chapter.** 

LIMITED  POWERS  OF  CORPORATIONS. 

6.  A  oorporation,  being  the  mere  creature  of  the  legisla- 
ture, has  such  powers  only  as  are  expressly  or  im- 
pliedly conferred  upon  it  by  the  charter  or  act  of 
Incorporation. 

A  conunon  partnership  has  the  same  powers  as  the  members  would 
have  individually.  As  its  formation  does  not  depend  at  all  upon  leg- 
islative authority,  neither  do  its  powers.  A  corporation,  on  the  other 
hand,  being  the  creature  of  the  legislature,  has  such  powers,  and  such 
powers  only,  as  are  expressly  or  impliedly  conferred  upon  it  by  the 
charter  or  act  of  incorporation.  It  cannot  do  acts  which  would  be 
lawful  for  individuals,  or  even  praiseworthy,  unless  the  power  to  do 
them  can  be  derived  from  its  charter.*^ 

ATTRIBUTES  AND  INCIDENTS  OP  A  CORPORATION. 

6.  The  following  powers  and  faculties,  and  these  only,  are 
essential  to  the  existence  of  a  corporation: 

(a)  To  have  continuous  succession,  under  a  special  name^ 

and  in  an  artificial  form,  without  being  subject  to 
dissolution  or  change  of  identity  by  the  death, 
withdrawal,  or  legal  disability  of  individual  mem- 
bers« 

(b)  To  take  and  grant  property  and  contract  obliga- 

tions, within  the  limits  of  the  poixrer  conferred 
upon  it  by  its  charter,  and  to  sue  and  be  sued,  in 
its  corporate  name,  in  the  same  manner  as  an  in- 
dividuaL 

••  Post.  p.  3:t,  •*  Post,  p.  IIU 
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■ 

(c)  To  receive  grants  of  privileges  and  immunities,  and 
to  enjoy  them  in  common* 

7.  The  following  powers  and  £Eicalties  are  incident  to  most 

private  corporations,  but  are  not  essential,  to  cor- 
porate existence: 

(a)  Transferability  of  shares. 

(b)  Exemption  of  the  members  from  personal  liability 

for  the  debts  of  the  corporation  beyond  the  amount 
of  their  respective  proportions  of  the  capitaL 

(c)  Power  to  purchase  and  hold  real  estate. 

(d)  Power  to  use  a  common  seaL 

(e)  Power  to  make  by-laws. 

8.  The    distinguishing    characteristic  ot    a    corporation, 

^*  which  makes  it  to  be  such,  and  not  some  other 
thing,  in  legal  contemplation,  is  the  merging  of  the 
individuals  composing  the  aggregate  body  into  one 
distinct,  artificial,  individual  existence." 

Under  this  head  we  shall  ascertain  the  attributes  and  incidents  of 
a  corporation,  and  the  characteristics  which  distinguish  it  from 
other  associations  of  individuals.  A  corporation  is  known  to  the 
law  by  the  powers  and  faculties  bestowed  upon  it,  expressly  or  im- 
pliedly, by  the  charter  or  act  creating  it.  The  words  "corporation" 
or  "incorporate**  need  not  be  used  in  its  creation,'*  Nor,  on  the  other 
hand,  does  the  use  of  such  words  necessarily  make  the  particular 
association  a  corporate  body.  The  use  of  these  or  equivalent  words 
may  impliedly  confer  corporate  powers  and  faculties,  and  therefore 
create  a  corporation,  if  there  is  nothing  to  show  that  powers  and 
faculties  essential  to  corporate  existence  were  intended  to  be  with- 
held; but  if,  in  fact,  essential  powers  and  faculties  are  not  con- 
ferred, then  the  body  created  or  intended  to  be  created  is  no  cor- 
poration, whatever  may  have  been  the  intention  of  the  legislature. 
On  the  other  hand,  even  the  express  declaration  of  the  legislature, 

•*  Thomas  t.  Dakln,  22  Wend.  (N.  Y.)  9,  1  Oumminsr,  Oaa.  Priv.  Corp.  1;  Sut- 
ton's Hospital  Case,  10  Coke,  28a,  28a,  2  Onmming,  Gas.  Priv.  Corp.  14,  Shep. 
Cas.  Corp.  S;  Conserrators  of  the  River  Tone  v.  Ash,  10  Bam.  &  G.  349,  1  Gum- 
ming, Gas.  PriT.  Corp.  28;  Blanchard  v.  KauU,  44  Gal.  440. 
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In  the  act  by  which  It  creates  or  authorizes  an  association,  that  it 
shall  not  constitute  or  be  considered  a  corporation,  will  not  prevent 
the  courts  from  holding  that  it  is  a  corporation,  if  the  attribntes 
conferred  upon  it  make  it  so.'"  In  order,  therefore,  to  determine 
whether  a  particular  association  is  a  corporation  or  not,  it  is  nec- 
essary to  ascertain  the  properties  essential  to  constitute  such  a  body, 
and  compare  them  with  those  conferred  upon  the  association.  If 
they  exist  in  common  or  substantially  correspond,  the  association  is 
a  corporation;  otherwise,  it  is  not.**  As  we  shall  see,  many  facul- 
ties are  generally  incident  to  a  corporation,  but  are  not  essential 
to  corporate  existence.  And,  on  the  other  hand,  some  faculties 
which  are  essential  may  exist  also  in  an  unincorporated  association. 
The  powers  and  faculties  generally  specified  as  creating  corporate 
existence  are:  (1)  The  capacity  of  perpetual  succession;  (2)  the 
power  to  grant  and  receive,  to  contract,  and  to  sue  and  be  sued, 
in  the  corporate  name;  (3)  the  power  to  purchase  and  hold  real  and 
personal  estate;  (4)  the  power  to  have  a  common  seal;  and  (5)  the 
power  to  make  by-laws.  As  was  pointed  out  in  a  New  York  case,'* 
however,  these  indicia  were  given  by  judges  and  elementary  writers 
at  a  very  early  day.  Since  that  time  the  institutions  have  greatly 
multiplied,  their  practical  operation  and  use  have  been  thoroughly 
tested,  and  their  peculiar  and  essential  properties  much  better  un- 
derstood, and  at  the  present  time  some  of  the  powers  above  specified 
are  wholly  unessential. 

»»  Bronson,  J.,  in  People  t.  Assessors  of  Village  of  W^tertown,  1  Hill  (N.  Y.) 
020;  Hand,  Senator,  in  Giftord  ▼.  Livingston,  2  Denio  (N.  Y.)  395;  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  Wall.  566,  1  Gumming,  Caa.  PriT.  Corp.  26,  W.  D. 
Smith,  Gas.  Corp.  13^  Shep.  Gas.  Corp.  5.  In  the  latter  case  an  association  cre- 
ated by  the  British  parliament  was  expressly  declared  not  to  be  a  corporation,  but 
it  was  given  all  the  attributes  necessary  to  make  it  one.  It  was  held  by  the  su- 
preme court  of  the  United  States  that,  whatever  might  be  the  effect  of  such  decla- 
ration in  the  British  courts,  it  could  not  alter  the  essential  nature  of  a  corporation, 
or  prevent  the  courts  of  another  jurisdiction  from  inquiring  into  its  true  character, 
whenever  it  should  come  in  issue;  and  it  was  held  that  the  body  was  a  corporation. 

B«  Thomas  v.  Dakin,  supra;  Sutton's  Hospital  Case,  supra;  Conservators  of  the 
River  Tone  v.  Ash,  supra;    Liverpool  Ins.  Co.  t.  Massachusetts,  supnu 

t*  Thomas  ▼•  Dakin^  supnu 
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Perpetual  Succession. 

One  of  the  chief  attributes  of  a  corporation,  and  one  that  is  es- 
sential to  corporate  existence,  is  the  power  or  faculty  of  having  per- 
potnal  succession,'*  under  a  special  denomination,  aud  in  an  artifi- 
cial form,  without  being  subject  to  dissolution  or  change  of  identity 
by  reason  of  the  death,  legal  disability,  or  withdrawal  of  members. 
In  the  case  of  an  ordinary  partnership,  the  withdrawal  of  a  member 
dissolyes  the  firm.    Even  if  the  remaining  partners  continue  to  car- 
ry on  the  business  as  a  firm,  and  under  the  same  firm  name,  the 
identity  of  the  firm  is  changed.    The  remaining  partners  constitute 
a  new  and  distinct  firm.     Even  if  the  outgoing  partner  transfers  hii: 
interest  with  the  consent  of  the  other  members,  so  as  to  introduce 
the  transferee  into  the  partnership,  there  is,  in  law,  a  new  partner- 
ship agreement,  and  a  new  firm.    However  numerous  such  changes 
in  membership  may  be,  and  though  there  may  be  no  break  ip  the  con- 
tinuity of  the  business,  nor  change  in  the  firm  name,  at  each  change 
an  existing  firm  is  dissolved,  and  a  new  one  is  formed.'^    So,  where 
a  partner  dies,  this  will  ordinarily  dissolve  the  firm,  and  his  inter- 
est in  the  property  will  ^o  to  his  heirs  and  personal  representativea 
And  there  are  some  legal  disabilities,  which,  if  they  attach  to  a  part- 
ner, will  operate  as  a  dissolution  of  the  firm.'' 

This  is  not  true  of  a  corporation.  Neither  the  existence  of  a  cor- 
poration nor  its  identity  is  in  any  way  affected  or  changed  by  the 
withdrawal  of  individual  members.  Unless  prevented  by  the  pe- 
culiar nature  and  object  of  the  corporation,"  any  member  may  trans- 

*•  It  is  generally  said,  as  in  the  text,  that  a  corporation  has  the  faculty  of  *'per- 
petaal"  succession,  and  a  corporation  has  been  described  as  an  *immortal"  being. 
It  is  not  meant  by  this  that  a  corporation  must,  but  simply  that  it  may,  continue 
forcTer.  PriTate  corporations  are  almost  always  limited  in  their  duration,  by  the 
act  creating  them,  to  a  certain  number  of  yean;  and,  eTen  when  not  so  limited, 
they  may  forfeit  their  right  to  corporate  existence,  and  be  dissolved. 

*T  17  Am.  &  Eng.  Enc.  Law,  1093.  It  Is  permissible,  it  has  been  said,  for  par- 
ties to  stipulate  in  a  partnership  agreement  that  the  death  of  a  member  of  the 
firm  or  an  assignment  by  him  of  his  interest  shall  not  dissolye  the  partnership,  but 
that  the  executors  of  the  deceased  partner  or  his  assignee,  as  the  case  may  be, 
shall  succeed  to  membership.  Warner  ▼.  Beers,  23  Wend.  (N.  Y.)  103,  146,  1 
Gumming,  Gas.  Priy.  Gorp.  10,  W.  D.  Smith,  Gas.  Gorp.  3.  Even  in  such  a  case 
■s  this,  however,  the  identity  of  the  firm  is  necessarily  changed. 

••  17  Am.  &  Eng.  Enc.  Law,  1102-1107.  •»  Post,  p.  18. 
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fer  his  shares  without  the  consent  of  his  associates,  and  the  trans- 
feree will  come  into  the  association  as  a  member,  without  in  any 
sense  changing  the  identity  or  affecting  the  existence  of  the  corpo- 
rate body.*®  So,  if  a  member  dies,  the  existence  or  identity  of  the 
corporation  is  not  affected;  but  whoever  becomes  the  legal  holder  of 
the  shares,  which  are  transferred  by  operation  of  law  like  other  per- 
sonal property,  succeeds  to  membership.  This  mark  of  cori>orate 
existence  may  exist  in  unincorporated  associations  by  statute**^ 

The  Fa/mLty  of  Acting  as  a  Legal  Entity. 

An  essential  attribute  of  a  corporation  is  the  power  or  faculty  of  act- 
ing as  a  legal  entity.  This  attribute  has  already  been  explained  at 
some  length.*'  We  have  seen  that  a  corporation  can  take  and  grant 
property  and  contract  obligations  within  the  limits  authorized  by  its 
charter,  and  sue  and  be  sued,  in  its  corporate  name,  in  the  same  man- 
ner as  an  individual.  In  other  words,  it  has  the  faculty  of  dealing 
and  being  dealt  with  as  a  distinct  person  in  the  eye  of  the  law,  apart 
from  its  members.  In  this  respect  a  corporation  differs  widely  from 
an  ordinary  partnership.  If  a  firm  takes  a  conveyance  of  property,  it 
vests  in  the  partners  individually  as  tenants  in  conmion,  each  having 
an  undivided  interest  therein.  And  each  member  of  the  firm  may  by 
his  individual  act  transfer  his  interest  in  the  firm  property.  When  a 
firm  enters  into  a  contract,  it  is  a  joint  contract,  binding  the  partners 
as  individuals.  When  suit  is  brought  by  or  against  a  firm,  it  must,  in 
the  absence  of  statutory  provision  to  the  contrary,  be  brought  by  or 
against  the  members  individually.  In  a  word,  the  common  law  does 
not  recognize  a  firm  as  a  legal  entity  apart  from  the  members,  but 
deals  with  the  members  themselves  individually. 

It  is  altogether  different  in  the  case  of  a  corporation.  Buch  a  body 
is  for  many  purposes  a  legal  entity,  separate  and  distinct  from  its  mem- 
bers. They  compose  the  corporation,  but  in  law  they  are  not  the  cor- 
poration. A  corporation,  in  the  exercise  of  its  power  to  take  and 
grant  property,  to  enter  into  contracts,  etc.,  acts  through  its  agents  as 
an  individual.  Being  impersonal,  it  can  only  act  by  meaios  of  duly- 
appointed  agents.  But  the  acts  of  the  agents  are  in  law  the  acts  of 
the  corporation,  and  not  the  acts  of  the  individual  members.  So, 
when  a  cause  of  action  accrues  in  favor  of  or  against  a  oorporation,  the 

40  Post,  p.  la  *»  Post,  p.  28.  **  Ante,  p.  5. 
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corporate  body  sues  or  is  sned  in  its  corporate  name,  and  the  suit  is  not 
brought  bj  or  against  the  members  individually/' 

Spedal  DencrrmuUiony  or  Corporate  Na/ms. 

A  name  is  essential  to  a  corporation,  for  without  a  name  it  could  not 
be  known,  it  could  not  contract,  it  could  not  make  or  take  a  convey- 
ance of  property,  it  could  not  sue  or  be  sued;  in  short,  it  could  do  no 
act  as  an  artifldal  person  distinct  from  its  members.  ''A  corporation 
is  a  body  politic,  consisting  of  material  bodies,  which,  joined  together, 
must  have  a  name  to  do  things  which  concern  the  corporation,  or  else 
it  is  no  corporation."  ** 

The  right  to  use  a  special  name,  to  contract  obligations  under  it, 
and  the  right  and  liability  to  sue  and  be  sued  by  it,  has  been  mentioned 
I  as  a  criterion  of  corporate  existence;  but  it  is  not  so.  Unincor- 
porated associations  may  be  authorized  by  statute  to  use  a  special 
name,  and  to  sue  and  be  sued  by  it ;  and,  by  statute,  in  some  states,  a 
limited  partnership  may  sue  and  be  sued  in  the  name  of  the  general 
partner. 

«•  Ante,  p.  5,  where  this  attribute  of  a  corporatioii  is  explained  at  length. 

««  Conserratora  of  the  Uiver  Tone  ▼.  Ash,  10  Barn.  &  C.  'iASd,  1  Camming,  Gas. 
PriT.  €k>rp.  V&.  And  see  Mariot  v.  Mascal,  And.  206;  post,  p.  71.  The  fact 
that  an  association  haying  all  the  essential  attributes  of  a  corporation  conducts 
part  of  its  business  in  its  corporate  name,  and  part  in  the  name  of  its  president  for 
the  time  being, — as  where  it  contracts  in  its  corporal  name,  and  sues  and  is  sued 
in  the  name  of  its  president,— in  no  degree  changes  the  character  of  the  body,  for 
a  corporation  may  hare  more  than  one  name.  "A  corporation  may  haye  more 
than  one  name.  It  may  haTe  one  in  which  to  contract,  grant,  etc.,  and  another  in 
which  to  sue  and  be  sued.  So,  it  may  be  known  by  two  different  names,  and  may 
sue  and  be  sued  in  either;  and  the  name  of  the  president,  his  official  name,  or  any 
other,  will  answer  eyery  purpoae.  The  only  material  circumstance  is  a  name  or 
names  of  some  kind  in  which  all  the  affairs  of  the  company  may  be  conducted." 
Thomas  v.  Dakin,  22  Wend.  (N.  Y.)  9,  1  Gumming,  Gas.  Priy.  Corp.  1;  Liyerpool 
Ins.  Go.  y.  Massachusetts,  10  Wall.  566,  1  Gumming,  Gas.  Priy.  Gorp.  26,  W.  D. 
Smith,  Gas.  Gorp.  13,  Shep.  Gas.  Gorp.  5.  In  these  cases  the  statute  provided  for 
suits  bj  and  uadnst  the  associations  in  the  name  of  their  principal  officer,  and  the 
assodationa  were  allowed  to  contract  in  their  artificial  name.  It  was  hejd  that 
they  were  corporations.  "If  it  can  contract  in  the  artificial  name,"  It  was  said 
la  the  case  last  dted,  '*and  sue  and  be  sued  in  the  name  of  its  officers  on  those 
contracts,  it  is  in  effect  the  same,  for  process  would  haye  to  be  serrcd-  on  some 
■Qch  officer  eyen  if  the  suit  were  in  the  artificial  name.'* 
GUUPr.Oorp.— 2 
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TransferaMUty  of  Shares. 

In  the  case  of  a  partnership,  a  member  of  the  firm  cannot,  unless 
there  is  a  provision  therefor  in  the  partnership  articles,  transfer  his 
membership  to  another,  without  the  consent  of  the  other  members. 
In  the  case  of  most  private  corporations,  on  the  other  hand,  the 
shares  are  transferable  v^ithout  the  consent  of  the  other  sharehold- 
ers.^" Transferability  of  shares  has  been  mentioned  as  one  of  the 
distinguishing  features  of  a  corporation,  but  it  is  not  necessarily  so. 
It  is  an  incident  of  most  private  corporations,  but  it  is  by  no  means 
essential  to  corporate  existence.  For  instance,  it  does  not  enter 
into  the  constitution  of  diartered  colleges,  academies,  hospitals,  and 
other  corporate  institutions  founded  by  public  endowment  or  private 
beneficence;  nor  of  incorporated  scientific  and  literary  societies,  or 
corporate  societies  for  mutual  benefit  or  charity,  in  the  funds  of 
which  the  members  have  a  beneficial  interest,  such  as  mutual  benefit 
insurance  companies,  trade  unions,  etc.  The  absence  of  this  feature, 
therefore,  does  not  show  that  the  particular  association  is  not  a 
corporation.  Nor,  on  the  other  hand,  does  the  fact  that  shares  are 
transferable  show  that  the  association  is  a  corporate  body,  for  the 
right  to  transfer  may,  if  the  parties  choose,  be  provided  for  in  pai't- 
nership  articles.**  There  is  this  difference,  however.  In  most  pri- 
vate corporations  the  transferability  of  shares  is  incidental,  and  need 
not  be  expressly  provided  for.  In  the  case  of  a  partnership  an  ex- 
press provision  is  necessary  to  render  the  shares  transferable. 

Exemption  of  Memhera  from  Personal  Liability. 

One  of  the  most  familiar  distinctions,  in  general  and  popular  un- 
derstanding, between  corporate  bodies  and  common  partnerships  or 
other  unincorporated  associations,  is  the  exemption  of  the  members 
from  personal  liability  for  the  debts  of  the  association.  In  the 
case  of  a  partnership,  at  common  law,  each  member  is  personally 
liable  for  all  the  debts  of  the  firm,  after  the  joint  assets  have  been 
exhausted.  In  the  case  of  a  corporation,  at  common  law,  the  mem- 
bers of  a  business  corporation  are  exempt  from  personal  liability 
for  the  debts  of  the  corporation  beyond  the  amount  of  their  re- 
spective proportions  of  the  capital. 

■ 

*5  Post,  p.  406. 

*6  Warner  t.  Beers,  23  Wend    (IV.  Y.)  103,  1  Gumming,  Ca«.  PriT.  Corp.  10; 
W.  D.  Smith,  Gas.  Gorp.  8. 
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This  has  often  been  mentioned  as  peculiar  to  a  private  corpora- 
tion, but  it  is  not  necessarily  so.  The  exemption  of  members  from 
personal  liability  is  merely  an  incident  to  a  corporation,  in  the  ab- 
sence of  a  statute  altering  the  common-law  rule.  It  is  not  an  es- 
sential attribute.  In  most  states  statutes  have  been  enacted^  ren- 
dering the  members  of  a  private  business  corporation  personally  lia- 
ble, to  a  greater  or  less  extent,  for  its  debts,  where  the  corporate 
assets  are  insuifident  to  pay  them  in  full.  Such  a  statute  does  not 
in  any  sense  change  the  character  of  the  body  as  a  corporation.*^ 
On  the  other  hand,  the  liability  of  partners  may  be  thus  limited. 
The  statutes  relating  to  limited  partnerships  show  that  the  partners 
may  be  exempted  from  liability  beyond  their  shares  in  the  joint  fund, 
without  converting  such  firms  into  bodies  corporate.  Besides  this, 
persons  have  a  natural  right,  unless  restrained  by  legislative  enact- 
ment, to  contract  to  make  payment  only  to  the  amount  of  certain 
specific  funds.*' 

Pow0r  to  JPurchase  amd  Hold  Real  Estate, 

Among  the  other  powers  which  are  usually  attributed  to  corpora- 
tions, but  which  are  by  no  means  essential  to  corporate  existence, 
may  be  mentioned  the  power  to  purchase  and  hold  real  estate.  This 
power  generally  exists,  but  it  is  altogether  unessential,  unless  the 
purpose  for  which  the  corporation  was  created  requires  it  to  hold 
real  estate. 

Power  to  Use  a  Common  Seal. 

80  it  is  with  the  power  to  use  a  common  seal.  At  common  law  a 
corporation  has,  as  an  incident,  the  power  to  use  a  seal  whenever  it 
is  necessary  in  the  transaction  of  its  business;  but  the  power  may 
be  dispensed  with  altogether,  for  it  is  well  settled  that  corporations 
may,  unless  expressly  restricted  by  their  charter,  contract  by  reso- 
lutions; or  through  agents^  and  without  a  seal.** 

47  Warner  v.  Been,  supra;  Liverpool  Ins.  Go.  ▼.  Massachusetts,  10  Wall.  666, 
1  Gumming,  Gao.  PriT.  Corp.  26,  W.  D.  Smith,  Gas.  Corp.  IS,  Shep.  Gas.  Corp.  5. 
See  post,  p.  564. 

«>  Warner  v.  Beers,  supra. 

«0  I'ost,  p.  156;  dictum  of  Nelson,  O.  J.,  in  Thomas  t.  Dakin,  22  Wend.  (N. 
Y.)  9,  1  Gumming,  Gas.  Priy.  Corp.  IT' 
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Right  to  Make  By-Laws. 

The  same  may  be  said  of  the  right  to  make  by-laws.  TbiB  power 
is  generally  incidental  to  a  corporation,  but  it  is  not  essential  to  cor- 
porate existence.  It  is  nnnecessary  in  all  cases  where  the  charter 
sufficiently  provides  for  the  government  of  the  body.** 

ConclAmon  as  to  Attributes  Essential  to  Corporate  Eoistence. 

In  a  leading  New  York  case,  it  was  said  by  Chief  Justice  Nelson : 
'^The  distinguishing  feature  [of  a  corporate  body],  far  above  all  oth- 
ers,  is  the  ci^acity  conferred,  by  which  a  perpetual  succession  of 
different  persons  shall  be  regarded  in  the  law  as  one  and  the  same 
body,  and  may  at  all  times  act,  in  fulfillment  of  the  objects  of  the 
association,  as  a  single  individual.  In  this  way  a  legal  existence, 
a  body  corporate,  an  artificial  being,  is  constituted,  the  creation  of 
which  enables  any  number  of  persons  to  be  concerned  in  accomplish- 
ing a  particular  object,  as  one  man.  While  the  aggregate  means  and 
influence  of  all  are  wielded  in  effecting  it,  thje  operation  is  conducted 
with  the  simplicity  and  individuality  of  a  natural  person.  In  this 
consists  the  essence  and  great  value  of  these  institutions.  Hence 
it  is  apparent  that  the  only  properties  that  can  be  regarded  strictly 
as  essential  are  those  which  are  indispensable  to  mold  the  different 
persons  into  this  artificial  being,  and  thereby  enable  it  to  act  in  the 
way  above  stated.  When  once  constituted,  the  powers  and  faculties 
that  may  be  conferred  are  various, — ^limited  or  enlarged,  at  the  dis- 
cretion of  the  legislature,  and  will  depend  upon  the  nature  and  object 
of  the  institution,  which  is  as  competent  as  a  natural  person  to  re- 
ceive and  enjoy  them.  We  may,  in  short,  oondude  by  saying,  with 
the  most  approved  authorities  at  this  day,  that  the  essence  of  a  cor- 
poration consists  in  a  capacity  (1)  to  have  perpetual  succession  under 
a  special  name,  and  in  an  artificial  form;  (2)  to  take  and  grant  prop- 
erty, contract  obligations,  sue  and  be  sued,  by  its  corporate  name  as 
an  individual;  and  (3)  to  receive  and  enjoy  in  common  grants  of 
privileges  and  immunities."  '^ 

so  po«t,  p.  464;  Thomas  v.  Dakin,  inpnu 

•1  Thomas  v.  Dakin.  22  Wend.  (N.  Y.)  9»  1  Camming,  Gas.  Prly.  Oorp.  1.  To 
Ibe  same  eifect,  see  1  Kyd,  Corp.  70;  Boutheni  Pac.  R.  Oa  t.  Orton,  32  Fed.  467, 
«7& 
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The  Distmgmahing  CharacteriaUc  of  a  Corporattoru 

As  we  have  seen  in  the  preceding  pages,  many  of  the  incidents  of 
a  corporation  are  not  essential,  and  many  of  the  essential  attributes 
may  also  exist  in  the  case  of  a  common  partnership  or  unincorporat- 
ed joint-stock  association.  It  is  important,  therefore,  to  find  some 
characteristic  of  corporations  that  can  be  relied  upon  as  a  distinguish- 
ing mark.  The  only  feature  that  can  be  thus  relied  upon  is  the  ex- 
istence of  the  corporation  as  an  entity  separate  and  distinct  from 
the  members  who  compose  it  ^'The  most  peculiar  and  strictly  es- 
sential characteristic  of  a  corporate  body,  which  makes  it  to  be 
such,  and  not  some  other  thing,  in  legal  contemplation,  is  the  mer- 
ging of  the  individuals  composing  the  aggregate  body  into  one  dis- 
tinct, artificial  individnal  existence.'*  •■ 

Unincorporated  Joint- Stock  Companies. 

A  joint-stock  company  is  an  unincorporated  association  of  indi- 
viduals for  business  purposes,  resembling  an  ordinary  partnership  in 
many  respects,  but  which,  unlike  an  ordinary  partnership,  has  a  com- 
mon fund  or  capital  stock,  divided  into  shares,  which  are  appor- 
tioned among  the  members  in  proportion  to  their  respective  con- 
tributions, and  which  are  assignable  by  the  owner  without  the  ex- 
press consent  of  the  other  members.  ^The  words  'joint-stock  com- 
pany* have  never  been  used  as  descriptive  of  a  corporation  created  by 
special  act  of  the  legislature,  and  authorized  to  issue  certificates  of 

•t  Per  Yerplanck,  Senator,  In  Warner  ▼.  Beers,  28  Wend.  (N.  Y.)  106,  1  Gum- 
ming, Gas.  PriT.  Ck)rp.  5,  W.  D.  Smith,  Gaa.  Oorp.  S.  In  Lfyerpool  Ina.  Co.  y. 
MaBsacfanMtti,  10  Wall.  566,  1  Cmnming,  Caa.  Priy.  Oorp.  26,  W.  D.  Smith, 
Gaa.  Corp.  IS,  Shep.  Oas.  Corp.  5,  tiie  question  arose  whether  a  British  insurance 
ccHnpanjr  was  a  coiporation  or  not,  within  the  meaning  of  a  Massachusetts  statote 
Imposing  a  tax  on  foreign  corporations.  The  supreme  court  of  the  United  States, 
after  pointing  out  that  the  company  had  a  distlnctiye  and  artificial  name  by  which 
it  could  make  contracts;  that  there  was  a  statutory  proyision  by  which  it  oould 
sue  and  be  sued  in  the  name  of  one  of  its  officers  as  the  representatiye  of  the  whole 
body,  which  would  be  bound  by  the  judgment  rendered  in  such  suit;  that  there 
waa  a  proyision  for  perpetual  succession  by  the  transfer  and  transmission  of  the 
shares  of  its  capital  stock,  whereby  new  members  might  be  introduced  in  the  place 
of  those  who  might  die  or  sell  out;  that  its  existence  as  an  entity  sei>arate  and 
apart  from  the  shareholders  was  recognized  by  the  act  of  parliament  in  enabling 
it  to  sue  its  shareholders,  and  be  sued  by  them,— held  that  these  attributes  made 
the  body  a  corporation,  notwithstanding  the  act  of  parliament  creating  it  declared 
that  it  should  not  be  so  regarded. 
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stock  to  its  shareholders.  They  describe  a  partnership  made  up  of 
many  persons  acting  under  articles  of  association,  for  the  purpose 
of  carrying  on  a  particular  business,  and  having  a  capital  stock,  di- 
vided into  shares  transferable  at  the  pleasure  of  the  holder."  •• 
These  associations  are  nothing  but  partnerships,  and,  except  in  so  far 
as  the  legislature  has  conferred  special  rights  and  privileges  upon 
the  members,  they  are  subject  to  all  the  liabilities  of  partners.** 
Both  in  England  and  in  this  country  statutes  have  been  enacted  con- 
ferring upon  joint-stock  companies  many  faculties  possessed  by  cor- 
porations, and  for  this  reason  the  resemblance  between  corporations 
and  joint-stock  companies  is  very  close.  It  is  often  difficult  to  dis- 
tinguish them.    The  distinction,  however,  is  important 

Joint-stock  companies  are  formed  solely  by  agreement  between 
the  associates,  and  rest  upon  their  common-law  right  to  contract 
with  each  other,  and  do  not  depend  at  all,  as  in  the  case  of  a  cor- 
poration, upon  license  or  authority  from  the  state.  They  are  merely 
a  peculiar  kind  of  partnership.** 

They  do  not  act  like  a  common  partnership,  in  which  eadi  part- 
ner is  the  agent  of  the  others  in  conducting  the  firm  business;  but 
they  generally  act  by  a  board  of  trustees  or  directors,  like  a  corpora- 
tion, the  shareholders  having  no  power  to  bind  the  other  members.*" 

It  is  generally  provided  by  statute  that,  when  a  cause  of  action 

•s  Attorney  General  t.  Mercantile  Marine  Ins.  Ck>.,  121  Mass.  024,  526. 

B4  Hedge  &  Horn's  Appeal,  (S3  Pa.  St.  273,  where  it  is  said  that  a  joint-stock 
company  is  a  partnership,  the  capital  of  which  is  divided  into  shares,  so  as  to  be 
transferable  without  the  express  consent  of  all  the  co-partners.  And  see  Hoad- 
ley  T.  County  Com'rs,  105  Mass.  519,  526.  And  see  Butterfield  t.  Beardsley,  28 
Mich.  412;    WeUs  t.  Gates,  18  Barb.  (N.  Y.)  654;    Rickart  t.  Pec^le,  79  111.  86. 

SB  People  T.  Ck>leman,  133  N.  Y.  279,  31  N.  E.  96,  and  2  Camming,  Gas.  Priv. 
Corp.  2;    Hoadley  t.  County  Corners,  105  Mass.  519,  526. 

ft«  Bumes  t.  Pennell,  2  H.  L.  Oas.  520;  Bray  t.  Farwell,  81  N.  Y.  600.  The 
reason  that  each  member  of  a  common  partnership  may  thus  bind  the  others  is 
because,  by  carrying  on  the  business  jointly  as  a  firm,  the  members  hold  out  to  the 
world  that  each  has  authority  to  manage  the  partnership  concerns.  It  could  be 
stipulated,  howeyer,  even  in  an  ordinary  partnership  agreement,  that  only  a  cer- 
tain memb^  shall  hare  authority  to  bind  the  firm,  and  such  a  stipul^ition  would  be 
effectual  as  against  all  persons  with  notice  of  it.  Since  a  joint-stock  company 
notoriously  conducts  its  business  only  through  its  board  of  trustees  or  directors, 
the  members,  as  such,  haye  no  power  to  bind  it.  Eyery  person  has  notice  of  this. 
Burnes  t.  Pennell,  supra. 
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accmes  in  favor  of  or  against  a  joint-stock  company,  action  may  be 
brought  by  or  against  it  in  the  name  of  a  certain  officer.  In  the  ab- 
sence of  such  a  provision,  all  the  members  would  have  to  be  made 
parties  as  in  the  case  of  an  ordinary  partnership.*^ 

As  a  joint-stock  company  is  a  partnership,  the  members,  however 
numerous,  are  subject  to  all  the  ordinary  liabilities  of  partners,  except 
in  80  far  as  their  liability  may  be  limited  by  agreement  or  by  statute. 
They  must  generally  be  sued  as  partners,  and  each  member  is  person- 
ally liable  for  all  the  debts  of  the  company  after  the  joint  assets  are 
exhausted.*'  This  liability,  however,  may  be  limited  by  statute,  or 
even  by  agreement  between  the  associates  if  known  to  the  person  deal- 
ing with  the  company,  without  changing  the  company  into  a  corpora- 
tion. And,  as  has  been  seen,  members  of  a  corporation  may,  Ijy  statute, 
be  made  liable  for  its  debts.** 

As  shown  aJbove,  the  shares  in  a  joint-stock  company  are  transfer- 
able by  the  holder  without  the  consent  of  his  associates.  So,  on  the 
death  of  the  holder,  they  may  pass  like  other  property.  These  associa- 
tions, therefore,  have  the  faculty  of  succession.** 

How,  then,  it  may  well  be  asked,  are  we  to  always  distinguish  such 
an  association  from  a  corporation  ?  The  New  York  court  has  held  that 
the  distinction  is  in  the  fact  '^hat  the  creation  of  the  corporation 
merges  in  the  artificial  body,  and  drowns  in  it  the  individual  rights 
and  liabilities  of  the  members,  while  the  organization  of  a  joint-stock 
company  leaves  the  individual  rights  and  liabilities  unimpaired  and  in 
full  force.**  **  **A  joint-stock  company,"  it  has  been  said,  '*is  a  part- 
nership^ with  some  of  the  powers  of  a  corporation.*'  *' 

BtWilUamfl  T.  Bank,  7  Wend.  (N.  Y.)  539,  542. 

••Tftft  T.  Waid,  106  Mass.  518;  Tappan  y.  Bailey,  4  Mete.  (Mass.)  520; 
TyTrell  t.  Washburn,  6  AUen  (Maas.)  466;  Boston  &  A.  R.  Oa  t.  Pearson,  128 
Mass.  446;  Frost  ▼.  Walker,  60  Me.  468;  Wells  y.  Gates.  18  Barb.  (N.  X.)  554; 
Bntterfield  ▼.  Beardsley.  28  Mich.  412;    Kobbins  y.  Butler,  24  111.  387. 

••  Ante,  p.  19. 

•0  See  Barnes  t.  Fennell,  2  H.  L.  Cas.  520;  Tenney  y.  Protectiye  Union,  37 
Vt  64;    WUlis  y.  Chapman  (Vt)  85  Atl.  459. 

•1  People  y.  Coleman.  133  N.  Y.  279,  31  N.  E.  96,  and  2  Camming,  Cas.  Priy. 
Corp.  Z  And  see  Warner  y.  Beers,  23  Wend.  (N.  Y.)  103,  1  Camming,  Cas.  Priy. 
Oorp.  6.  W.  D.  smith,  Cas.  Corp.  8. 

*s  People  T.  Coleman,  snpra.  In  this  case  it  was  said:  The  distinction  between 
a  cc»poration  and  an  onincotporated  joint-stock  association  is  *'that  the  creation 
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COHFOBATION  AS  A  "PEBSON,"  "CITIZEN,"  ETa 

8.  When  the  reason  and  design  of  a  statutory  or  constitu- 
tional provision,  reserving  or  conferring  a  right  or 
remedy,  or  imposing  a  duty  or  liability,  upon  *<per- 
sons,"  << citizens,"  ^^[inhabitants,''  etc.,  applies  to 
corporations,  they  are  within  the  scope  of  the  stat- 
ute or  constitution,  though  not  specially  referred  to. 

A  corporation,  though  a  collection  of  individnals,  has,  as  we  have 
seen,  a  separate  and  distinot  individuality.  Though  it  is  an  artificial  be- 
ing, a  mere  creature  of  the  legislature,  it  is  in  law  a  person, — an  arti- 

of  the  corporation  merges  in  the  artificial  body,  and  drowns  in  it  the  indiyidnal 
rights  and  liabilities  of  the  members,  while  the  organisation  of  a  joint-stock  com- 
pany  leaves  the  indiyidual  rights  and  liabilities  unimpaired  and  in  fnU   force. 
•     m     m     The  drift  of  legislaticm  has  been  to  lessen  and  obscnre  the  original  and 
characteristic  difference.     On  the  one  hand,  corporations  haye  been  created  with 
positive  provisions  retaining  more  or  less  the  individual  liability  of  the  members; 
and,  on  the  other,  the  Joint-stock  companies  have  been  clothed  with  most  of  the 
corporate  attributes;    but  enough  of  the  original  difference  remains  to  show  that 
our  legislation  not  only  carefully  preserves  the  distinction  of  names,  but  sufficient, 
also,  of  the  original  difference  of  character  and  quality  to  disclose  a  clear  intent 
not  to  merge  the  two.     We  may  thus  see  upon  what  the  legislative  intent  to  pre- 
serve them  as  separate  and  distinct  is  founded,  and  what  distinguishing  charac- 
teristics remain.     The  formation  of  the  one  involves  the  merging  and  destruction 
of  the  common-law  liability  of  the  members  for  the  debts,  and  requires  the  sub- 
stitution of  a  new,  or  retention  of  the  old,  liability  by  an  afllrmative  enactment 
which  avoids  the  inherent  effect  of  the  corporate  creation.     In  the  other  the  com- 
mon-law liability  remains  unchanged  and  unimpaired,  and  needing  no  statutcay 
intervention  to  preserve  or  restore  it.     The  debt  of  the  corporation  is  its  debt,  and 
not  that  of  its  members.     The  debt  of  the  joint-stock  company  is  the  debt  of  the 
associates,  however  enforced.     The  creation  of  the  corporation  merges  and  drowns 
the  liabilities  of  its  corporators.     Tlie  creation  of  the  stock  company  leaves  un- 
harmed and  unchanged  the  liability  of  the  associates.     The  one  derives  its  exist- 
ence from  the  contract  of  individuals;    the  other,   from  the  sovereignty  of  the 
state.     The  two  are  alike,  but  not  the  same.     More  or  less  they  crowd  upon  and 
overlap  each  other,  but  without  losing  their  identity;    and  so,  while  we  cannot 
say  that  the  joint-stock  company  Is  a  corporation,  we  can  say,  as  we  did  say.  In 
Van  Aemam  v.  Bleistein,  102  N.  Y.  360,  7  N.  E.  5»7,  that  a  joint-stock  company 
Is  a  partnershii»,  with  some  of  the  powers  of  a  corporation."    See  Oliver  t.  Insurancs 
Go.,  100  Mass.  581;   Bray  t.  Farwell,  »1  N.  Y.  OUa 
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flcial  person.  It  Is  therefore  held  to  be  a  ^^rson,"  within  the  meaning 
of  statutes,  using  that  term  when  the  purpose  and  reason  of  the  law 
include  corporations  as  well  as  natural  persons.*'  Thus,  where  a  stat* 
ute  prohibited  any  'person"  from  engaging  in  the  business  of  banking,. 
except  under  certain  circumstances,  but  did  not  expressly  refer  to  cor- 
porations, it  was  held  that  they  were  included  under  the  term  '^r- 
Bon."  •*  The  rule  may  be  laid  down  that  whenever  a  statute  conferring 
a  right  or  remedy,  or  imposing  a  duty  or  liability,  upon  "persons,"  ap- 
plies in  reason  and  design  to  corporations,  but  not  otherwise,  they  are 
to  be  deemed  included,  though  not  specially  mentioned.*'  The  same 
is  true  of  statutes  using  the  word  '^inhabitant"  or  the  word  "occu- 
pier." ••  On  the  same  principle,  a  corporation  may  be  regarded  as  a. 
"citizen,"  within  the  meaning  of  a  statute  using  that  term,  though  it 
does  not  expressly  refer  to  corporations.  The  statute  is  to  be  con- 
strued as  referring  to  them,  if  they  are  within  its  reason  and  design, 
but  not  otherwise.  Thus,  a  corporation  is  to  be  deemed  a  "citizen," 
within  the  meaning  of  the  acts  of  congress  defining  the  Jurisdiction  of 
the  federal  courts.*^  But  it  is  not  a  "citizen,"  within  the  meaning  of 
the  provision  of  the  federal  constitution  that  '^e  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states."  •• 

•*  Ang.  &  A.  Corp.  {  S. 

•«  PeoiHe  T.  Utica  In^,  Co.,  15  Johns.  (N.  Y.)  36& 

*•  People  T.  Utica  Ins.  Co.,  supra;  Denny  Hotel  Oa  v.  8chram,  6  Wash.  184, 
32  Pac  1002;  School  Directors  ▼.  Carlisle  Bank,  8  Watts  (Pa.)  2m;  State  t. 
President  A  Directors  of  Bank  of  Maryland,  6  Gill  &  J.  (Md.)  205;  Fisher  ▼. 
Manofactnrlng  Co.,  10  Wis.  851;  Planters'  &  Merchants'  Bank  ▼.  Andrews,  S- 
Port.  (Ala.)  404;  Mineral  Point  R.  O).  ▼.  Keep,  22  111.  9;  Grand  Golf  Bank  t. 
Archer,  8  Smedes  &  M.  (Miss.)  151;  Baltimore  &  O.  R.  Go.  t.  Gallahue's  Adm'r, 
12  Grat.  (Va.)  S65;  Proprietors  of  Jeffries  Neck  Pasture  t.  Inhabitants  of  Ipswich, 
158  Mass.  42»  28  N.  E.  239.  A  corporation  is  not  a  person,  within  the  meaninsr 
of  the  constitutional  prorision  that  no  state  shall  deny  to  any  "person**  within  its^ 
Jurisdiction  the  equal  protection  of  Its  lawv.     Post,  p.  616. 

••2  Inst.  708;    Rex  ▼.  Gardner,  1  Cowp.  79;    Gormully  &  Jeffrey  Manur^  Co. 
T.  Pope  ManuTg  Co.,  94  Fed.  818;    post,  p.  687. 

•T  Post,  p.  74. 

•i  Ducat  y.  City  of  Chicago,  48  ilU  172;   Tatem  t.  Wright,  23  N.  J.  Lawv  429^ 
post»  p.  616. 
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KINDS  OF  COBFORATIONS. 

10.  Corporatioiis  may  be  classified  as  follows: 

(a)  According:  to  their  membership,  they  are  sole  or  agr- 

gregate. 
(L)  Corporations   sole    are   composed   of    only   one 

member  at  a  time. 
(2)  Corporations  aggregate  are  composed  of  more 

than  one  member. 

(b)  According  to  their  object,  they  are  religious,  eleemos- 

ynary, or  civil. 

(1)  Beligious  corporations  are  such  as  are  created 

to  carry  out  some  religious  object. 

(2)  Eleemosynary  corporations  are  such  as  are  cre- 

ated to  carry  out  some  charitable  object. 

(3)  Civil    corporations    comprise   all    corporations 

other  than  those  defined  above,  such  as  pub- 
lie  corporations  and  private  biisiness  corpo- 
rations. 

(0)  Civil  corporations  are  divided  into  public  and  priv- 
ate corporations.  Beligious  and  eleemosy- 
nary corporations  are  private. 

(1)  Public  corporations  are  such  as  are  created  for 

the  purpose  of  government  and  the  manage- 
ment of  public  a£EiBtirs,  like  cities  and  villages, 
etc.,  and  banks,  hospitals,  etc.,  founded  by 
the  state,  and  managed  by  it  for  govern- 
mental purposes. 

(2)  Private  corporations  are  such  as  are  created  for 

private  purposes,  as  manufacturing,  banking, 
and  railroad  corporations.  Beligious  and  elee- 
mosynary corporations  are  also  included. 

(d)  Civil  corporations  are  again  divided  into  stock  and 

nonstock  corporations. 
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(1)  In  stock  corporations,  membership,  with  its  at- 

tendant  rights,  privileges,    and   liabilities,  is 
determined  solely  by  the  ownership  of  stock. 

(2)  In  nonstock  corporations,  membership   depends 

upon  the  consent  and  agreement  of  the  asso- 
ciates. 

U.  Quasi  corporations  are  bodies  having  some,  but  not  all, 
of  the  powers  and  faculties  of  a  corporation. 

Sols  and  Aggregate  Corporations, 

A  corporation  sole  consists  of  a  single  member  only  at  one  time. 
When  he  dies,  or  for  any  other  reason  ceases  to  be  a  member,  there 
is  some  other  person  who  takes  his  place,  so  that  the  corporation, 
though  it  may  consist  of  only  one  natural  person,  has  perpetual  or 
continuous  succession.**  The  sovereign  of  England  has  always  been 
regarded  as  a  corporation  sole,  because  of  the  office,  which  is  clothed 
with  perpetuity.  A  bishop,  dean,  parson,  and  vicar  are  also  given 
in  the  English  books  as  instances  of  corporations  sole,  and  they  and 
their  successors  take  the  corporate  property  and  privileges  in  succes- 
sion.^* In  this  country  the  governor  of  a  state  has  been  held  a 
quasi  sole  corporation.^^  There  are  also  instances  in  the  books 
of  ministers  of  a  parish,  seised  of  parsonage  lands  in  rhe  right  of 
the  parish,  being  held  to  be  corporations  sole.^'  For  certain  pur- 
poses, also,  public  officers  have  at  times  been  expressly  or  impliedly 
created  coriK)rations  sole  by  statute.^'     Unless  authorized  by  stat- 

••As  to  the  diftioctlon  between  corporations  sole  and  aggregate,  see  Overseers 
of  Poor  of  City  of  Boston  t.  Itears,  2B2  Pick.  (Mass.)  122. 

v«l  Bl.  Oomm.  4(f9;    2  Kent,  Comm.  273. 

Ti  Governor  v.  Allen,  8  Hnmph.  frenn.)  170.  And  see  State  v.  Woram,  6  Hill 
(N.  y!)  33. 

TS  Weston  v.  Hnnt,  2  Mass.  SCO;  Inhabitants  of  First  Parish  in  Brunswick  v. 
Dunning,  7  Mass.  445;  Terrett  ▼.  Taylor,  9  Granch,  43,  46.  Such  a  corporation 
exists  at  this  day  by  statute  in  Kentucky,  and  perhaps  in  other  states.  See  Mc- 
Caoskey  t.  Doherty  (Ky.)  30  S.  W.  649. 

Ts  Thus,  when  a  statute  directs  bonds  for  the  public  benefit  to  be  made  payable 
to  ft  pubUc  officer,  the  office  is  the  real  obligee,  and  the  successor  in  office,  whether 
described  eo  nomine  in  the  statute  or  bond  or  not,  may  maintain  an  action  on  the 
bond,  since  the  officer  is  quoad  hoc  a  corporation  sole.  See  Polk  v.  Plummer,  2 
Humph.  (Teim.)  600,  37  Am.  Uec  666;    Jansen  t.  Ostrander,  1  Cow.  (N.  W.)  670. 
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nte,  a  corporation  sole  cannot  take  personal  property  in  succession, 
but  their  capacity  in  this  respect  is  limited  to  real  property.^* 

In  this  country  corporations  sole  are  very  rare.  Almost  all  of 
our  corporations  are  aggregate;  that  is,  they  consist  of  more  than 
one  member  at  a  time^*  Private  civil  corporations  are  all  aggre- 
gate. The  legislature  would,  doubtless,  have  the  power  to  create 
a  sole  corporation  for  private  business  purposes;  but  it  is  perhaps 
safe  to  say  that  it  will  never  do  so.  It  may  happen  in  a  stock  cor- 
poration that,  by  the  purchase  of  all  the  stock,  the  membership  may 
be  reduced  to  one  x)erson;  but  this  would  not  make  it  a  corporation 
sole.  The  several  shares  would  be  treated  as  distinct,  and  liable  to 
be  again  distributed  by  the  sole  owner.* 

Rdigiou8^  Meerriosyna/ry^  cmd  Oi/oil  Corporations. 

In  English  law,  corporations  are  divided  into  ecclesiastical  and  lay. 
The  former  were  those  of  which  the  members  were  spiritual  persons, 
and  the  object  of  the  institution  was  also  spiritual.^*  In  this  coun- 
try we  have  no  strictly  ecclesiastical  corporations  in  the  sense  of 
the  English  law.  But  we  have  religious  corporations.  These  are 
private  civil  corporations  created  for  the  purpose  of  holding  prop- 
erty in  succession  for  advancing  the  particular  tenets  and  articles 
of  faith  which  the  corporation  wai9  organized  to  uphold  and  advance. 
They  are  mere  trustees  of  the  property,  and  cannot  divert  it  to  other 
purposes.^^ 

Lay  corporations  are  divided  into  eleemosynary  and  dvil  corpora- 
tions. Eleemosynary  corporations  are  like  religious  corporations, 
except  that  the  property  is  held  in  trust  for  certain  designated  char- 
ities. Their  object  is  to  provide  for  the  perpetual  distribution,  or 
continuous  distribution  for  a  certain  period,  of  the  bounty  of  their 

T4  2  Kent,  Gomm.  273,  274. 

TB  Overseers  of  Poor  of  City  of  Boston  y.  Sears,  22  Pick.  (Mais.)  122, 

•  Post,  p.  234. 

Te  2  Kent,  Comm.  274. 

TT  Van  Houten  t.  McKelway,  17  N.  J.  Eg.  128;  Watson  t.  Jones,  13  Wall.  ' 
679;  Robertson  y.  Bullions,  11  N.  Y.  243.  See  Silsby  y.  Barlow,  16  Gray  (Mass.) 
829.  Where  there  is  a  diyision  in  a  chnrch,  and  part—even  a  majority— of  the 
members  secede,  that  portion  of  the  chnrch  which  remains  in  full  connection  with 
the  body  under  which  they  were  ors^anized  as  a  congregation  continues  the  cor- 
porate existence,  and  is  entitled  to  all  the  property  and  privileges  of  the  cor- 
poration.    Baker  y.  Fales,  16  Mass.  488;  Gable  y.  Miller,  10  Paige  (N.  Y.)  627. 
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founders  to  such  objects  as  they  direct.     Hospitals,  asylums,  col- 
leges, and  universities  are  examples  of  eleemosynary  corporations.^ • 
All  other  corporations  than  religious  and  eleemosynary  are  called 
^'civil.''    Indeed,  with  us,  religious  corporations  are  oiviL 

PubUo  and  JPrivate  Corporations. 

By  far  the  most  important  division  of  corporations  is  into  public 
and  private.  It  is  of  the  latter  class  only  that  we  are  to  treat. 
As  between  these  two  classes  of  corporations,- there  is  a  real  di- 
vergence, both  in  the  modes  of  oi)eration,  and  in  the  principles  of 
law  which  govern  their  acts,  and  their  rights  and  obligations.  Pub- 
lic corporations  are  such  as  are  created  for  the  purposes  of  govern- 
ment and  the  management  of  public  afiCairs.  Private  corporations 
are  those  founded  for  the  management  of  affairs  in  which  the  mem- 
bers are  interested  as  private  persons.  Counties,  cities,  towns,  and 
villages  are  examples  of  public  corporations.  These  are  also  called 
mnnicipal  oorporations. 

A  bank,  a  hospital,  or  other  institution  may  be  a  public,  as  dis- 
tinguished from  a  private,  corporation,  and  therefore  within  the  ab- 
solute control  of  the  legislature.  If  a  corporation  is  founded  for  a 
public  purpose,  and  the  entire  interest  therein  belongs  to  the  govern- 
ment, it  is  a  public  corporation;  but  not  if  there  are  any  private  own- 
ers of  stock  or  shares  therein.  A  bank  created  by  the  government 
for  its  own  purposes,  and  whose  stock  or  shares  are  owned  exclu- 
sively by  the  government,  would  be  a  public  corporation ;  but  a  bank 
whose  stock  is  owned  partly  by  private  persons  is  a  private  corpora- 
tion, although  it  is  erected  by  the  government,  and  its  object  and 
operations  partake  of  a  public  nature.*^    So,  also,  a  hospital,  asy- 

TtTnutees  of  Dartmouth  College  t.  Woodward,  4  Wheat.  517,  1*  Gumming, 
Cas.  PriT.  Oorp.  490,  W.  D.  Smith,  Cas.  Corp.  148;  Shep.  Gas.  Corp.  248; 
American  Asylum  *▼.  President,  Directors,  etc.,  of  Phcenix  Bank,  4  Conn.  172; 
Trustees  of  PhilUps  Academy  t.  King,  12  Mass.  546;  Board  of  Education  t. 
Greenebaum,  38  lU.  609;  Board  of  Education  t.  BakeweU,  122  111.  339,  10  N.  E. 
878;  BakeweU  t.  Board  (111.  Sup.)  83  N.  B.  186. 

to  2  Kent,  Gomm.  276;  Per  Story,  J.,  in  Trustees  of  Dartmouth  College  t. 
Woodward,  4  Wheat  517,  669;  Bank  of  U.  S.  t.  Planters'  Bank,  9  Wheat.  907; 
Miners'  Bank  t.  U.  S.,  1  G.  Greene  (Iowa)  553,  561;  Turnpike  Go.  t.  Wallace, 
8  Watts  (Pa.)  816;  Attorney  (General  t.  Simonton,  78  N.  G.  57;  President  & 
Dtrsctors  of  State  Bank  ▼•  Browiw  1  Scam.  (IlL)  106.    Compare  Bank  of  South 
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lum,  college,  university,  or  other  charitable  institution,  created  and 
endowed  by  the  government  alone  for  general  charity,  is  a  public 
corporation;  but  a  hospital  or  asylum  or  institution  of  learning 
which  is  founded  and  endowed  in  whole  or  in  part  by  private  per- 
sons, though  partly  endowed  by  the  government,  is  a  private  elee- 
mosynary corporation,  however  general  the  charity  may  be.**  In- 
surance, canal,  railroad,  steamship,  bridge,  and  turnpike  companies, 
the  shares  in  which  are  owned  in  whole  or  in  part  by  private  indi- 
viduals, are  private  corporations,  though  their  uses  are  public  in 
their  nature.'*  These  are  sometimes  called  quasi  public  corpora- 
tions. The  trustees  or  commissioners  of  public  schools  and  univer- 
sities are  public  corporations  or  quasi  corporations.** 

A  corporation  may  be  a  public  or  quasi  public  body  In  respect  to 
some  of  its  functions  and  powers,  and  a  private  corporation  in  re- 
spect to  others.  Thus,  it  has  been  held  that  a  municipal  corpora- 
tion, to  which  the  legislature  has  given  the  power  to  erect  water- 
Carolina  ▼.  Gibbs,  3  McGord  (S.  G.)  377;  Bank  of  Alabama  t.  Gibson's  Adm'rs, 
6  Ala.  814.  See  1  Thomp.  Corp.  §  24.  A  bank  is  not  a  public  corporation  because 
the  state  holds  stock  in  it,  if  any  stock  is  held  by  private  individuals.  "When  a 
government  becomes  a  partner  in  a  trading  company,  it  divestB  itself,  so  far  as 
coucerns  the  transactions  of  that  company,  of  its  soyereign  character,  and  takes 
that  of  a  private  citizen."     Bank  of  U.  S.  t.  Planters'  Bank,  supra. 

ti  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  630.  667,  1 
Gumming,  Cas.  Priv.  Corp.  490,  W.  D.  Smith,  Cas.  Corp.  148,  Shep.  Cas.  Corp. 
248;  Regents  ▼.  Williams,  9  (iill  &  J.  (Md.)  365;  Board  of  Education  t.  Greene- 
baum,  39  111.  609;  Board  of  Education  t.  Bakewell,  122  111.  339,  10  N.  B.  878; 
Head  v.  University  of  Missouri,  47  Mo.  220;  Society  for  the  Propagation  of  the 
Gospel  v.  Town  of  New  Haven,  8  Wheat.  464;  Board  of  Trustees  for  Yincennes 
University  v.  State,  14  How.  2G8;  Downing  v.  Bpard,  129  Ind.  443,  28  N.  B. 
123,  614.    -See  1  Thomp.  Corp.  §§  25,  26. 

saTinsman  v.  Railroad  Co.,  26  N.  J.  Law,  148;  Bundle  v.  Delaware  &  R. 
Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  No.  12,139;  Bonaparte  v.  Railroad  Co.,  Baldw. 
205,  Fed.  Ca».  No.  1,617;  Ten  Eyck  v.  Canal  Co.,  18  N.  J.  Law,  200;  Board  of 
Directors  v.  Houston,  71  111.  318.  See  1  Thomp.  Corp.  §  27.  Contra,  where 
a  turnpike  corporation  consists  solely  of  officers  of  the  state,  and  ia  organized 
solely  for  the  public  benefit.     Sayre  v.  Turnpike  Road,  10  Leigh  (Ya.)  454. 

83  Trustees  of  Schools  v.  Tatman,  13  111.  27;  Bradley  v.  Case,  3  Scam.  (IB.) 
585;  Mobile  School  Com'rs  v.  Putnam,  44  Ala.  506;  Head  v.  University  of  Mis- 
souri, 47  Mo.  220;  Trustees  of  University  v.  Winston,  6  Stew.  &  P.  (Ala.)  17; 
1  Thomp.  Corp.  {  25. 
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works,  for  the  private  advantage  and  emolument  of  the  municipal- 
ity, is  to  be  regarded  quoad  hoe  a  private  corporation,  and  respon- 
sible, as  such,  for  injuries  inflicted  in  the  management  of  the  works.'^ 

Stock  and  Nonstock  Oorporationa. 

Private  corporations  are  also  divided  into  stock  and  nonstock 
corporations.  In  the  former  the  membership,  after  incorporation, 
with  its  attendant  rights,  privileges,  and  liabilities,  is  determined 
by  the  ownership  of  stock.  Any  stockholder  may  transfer  his  stock, 
and  the  transferee  will  become  a  member,  without  regard  to  the  con- 
sent of  the  other  stockholders.  This  is  the  most  common  kind  of 
private  business  corporations.  In  nonstock  corporations  there  are 
no  shares  of  stock  to  be  transferred.  Membership  depends  upon 
the  consent  of  the  associates.  Incorporated  mutual  benefit  asso- 
ciations are  examples  of  this  kind  of  private  corporations. 

Qijuiai  Corporations. 

A  quasi  corporation  is  a  body  which  has  some,  but  not  all,  of  the 
powers  of  a  corporation.  Towns,  counties,  and  school  districts,  etc., 
are  not  strictly  public  corporations,  but  they  have  some  of  the  pow- 

•4  Bailey  t.  Mayor,  etc.,  S  Hill  (N.  Y.)  531.  In  this  case  it  was  said  that,  if 
powers  are  granted  to  a  municipal  corporation  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public,  political,  or  municipal  character; 
*'but  if  the  grant  is  for  purposes  of  priTate  advantage  and  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  the  corporation,  quoad  hoc,  is 
to  be  regarded  as  a  private  company."  See,  also,  De  Voss  v.  City  of  Richmond, 
18  Grat.  (Va.)  838;  Macauley  v.  Mayor,  etc.,  67  N.  Y.  602;  Oliver  v.  City  of 
Worcester,  102  Mass.  489,  499;  City  of  Memphis  v.  Kimbrough,  12  Heisk.  (Tenn.) 
133;  People  v.  Hurlbut,  24  Mich.  44;  County  of  Richland  v.  County  of  Law- 
rence, 12  111.  8.  Compare  Mead  v.  City  of  New  Haven,  40  Conn.  72;  Eastman 
V.  Meredith,  86  N.  H.  284.  In  De  Voss  v.  City  of  Richmond,  supra,  it  was  held 
that  a  municipal  corporation,  in  exercising  the  power  to  borrow  money  and  to 
isiue  bonds  therefor,  is  not  acting  in  its  public  capacity,  but  merely  as  a  private 
corporation,  and  that  it  is  therefore  responsible  as  such  for  the  act  or  default 
of  its  agent.  And  in  Oliver  v.  City  of  Worcester,  supra,  a  municipal  corporation 
was  held  liable  for  injuries  to  a  perso'ji  from  falling  into  an  excavation  on  the 
grounds  of  a  building  which  was  only  partly  used  for  public  purposes,  the  other 
part  being  rented  to  private  individuals.  Contra,  where  the  building  is  used 
wholly  for  public  purposes.  Eastman  v.  Meredith,  supra.  And  see  Hill  v.  City 
of  Boston,  122  Mass.  851;  Stilling  v.  Town  of  Thorp,  54  Wis.  532,  11  N.  W.  906; 
(Sty  of  Chicago  v.  Turner,  80  111.  423;  Symonds  v.  Board,  71  111.  867;  Moulton 
?.  Inhabitant^  71  Me.  269. 


S2  OF  THE   NATURE   OF   A   CORPORATION.  (Ch.   1 

ers  of  a  corporation,  as  the  faculty  of  succession,  the  jpower  to  sue 
and  be  sued  as  a  body,  etc.  For  this  reason  thej  are  called  quasi 
corporations.**  Other  quasi  corporations  are  ove^^seers  of  the  poor, 
county  commissioners,  and  other  public  boards  or  officera'* 

SB  Ang.  &  A.  Corp.  H  28,  24;  Riddle  y.  Proprietora,  7  Mass.  187;  Town  of 
North  Hempstead  t.  Town  of  Hempstead,  2  Wend.  (N.  Y.)  109;  Inhabitants  of 
Fourth  School  Dist.  t.  Wood,  13  Mass.  199;  Board  of  Com'rs  of  Hamilton  Go. 
T.  Mighels,  7  Ohio  St  109;  Andrews  t.  Bstes,  11  Me.  267;  McLond  y.  Selbj,  10 
Conn.  890;  GaskUl  y.  Dudley,  6  Mete  (MaJBs.)  &46;  Boone,  Corp.  |  10;  note  in 
18  Am.  Dec.  623. 

••  Polk  v.  Plummer,  2  Hnmph.  (Tenn.)  500;  Overseers  of  the  Poor  t.  Sears, 
22  Pick.  (Mass.)  122;  GoTemor  y.  Allen,  8  Humph.  (Tenn.)  176;  Leyy  Oonrt  y. 
Ooroner,  2  Wall.  601;  Todd  y.  Birdsall,  1  Oow.  (N.  Y.)  260;  Van  Kirk  y.  Olark, 
16  Serg.  ft  B.  (Pa.)  286. 
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OBBATION  AND  OITIZEMSHIP  OF  0OBPORATION& 

12.  Creation— in  General. 

1&-18.  Power  to  Create. 

14.  State  Liegislatorea. 

15.  Congress. 

10.  Territorial  Legislatarea* 

17.  Frescription. 

18.  Delegation  of  Power. 
19-20.  General  and  Special  Laws. 

21.  Ratification  of  Claim  to  Corporate  Bxlttenoa. 

22.  Intention  to  Create. 

23-24.  Agreement  between  Corporation  and  State— Acceptance  of  Qiartcr. 

26.  Place  of  Organization. 

26.  Compliance  with  Conditions  Precedent. 

27.  Agreement  between  Corporators  and  Coiporatioii. 
28-29.  Who  may  Become  Corporators. 

80-31.  Purpose  of  Incorporation. 

32-85.  Corporate  Name. 

86-38.  Residence  and  Citizenship  of  Corporations. 

89.  Extension  of  Charter^-Creatiim  of  New  Corporation* 

40.  Proof  of  Corporate  Jfixistence. 

CBEATION— IN  GENERAL. 

12.  To  the  creation  or  formatloii  of  a  corporation,  the  fol- 
lowing things  are  essential: 

(a)  A  grant  of  authority,  or  charter,  £rom  the  state. 

(b)  Acceptance  of  the  grant,  or  an  agreement  between 

the  state  and  the  corporators, 
(o)  An  agreement  between  the  corporators  and  the  cor- 
poration. 

FOWEB  TO  CBEATE  COBFOBATIONS. 

18.  It  is  essential  to  the  existence  of  a  corporation  that  it 
shall  have  been  created  or  authorized  by  the  state. 
Mere  agreement  between  the  members,  as  in  the 

GlkJPr.Oorp.-^ 
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case  of  a  partnership,  is  not  enoug^h.  In  this  coun- 
try such  bodies  can  be  created  only  by  or  under 
legislative  enactment. 

14.  STATE  liEGISIiATUKES— The  state  legislatures  have 
absolute  and  unlimited  power  to  create  corpora- 
tions, except  in  so  far  as  they  may  be  controlled 
by  restrictions  in  the  state  or  federal  constitution. 

16.  OONGBESS— Congress,  acting  as  the  legislature  of  the 
United  States,  has  the  power  to  create  a  corpora- 
tion, if  its  existence  is  an  appropriate  means  of 
carrying  into  effect  any  of  the  powers  conferred 
upon  the  United  States  government  by  the  federal 
constitution.  As  the  local  legislature  of  the  Dis- 
trict of  Columbia,  it  has  the  same  power  in  the  Dis- 
trict as  the  state  legislatures  have  in  the  states, 
subject  only  to  the  restrictions  of  the  federal  con- 
stitution. 

16.  TERRITORIAL  LEGISLATURES— Territorial  legisla- 

tures, vested  with  general  legislative  powers,  have 
the  power  to  create  corporations,  ^^hich  will  not 
be  affected  by  the  admission  of  the  territory  into 
the  Union,  and  the  adoption  of  a  state  constitution. 

17.  PRESCRIPTION  —  Long-continued    use    of    corporate 

powers,  and  acquiescence  on  the  part  of  the  public^ 
may  raise  a  presumption  of  legislative  authority  in 
the  case  of  public,  and,  it  seems,  even  in  the  case 
of  private,  corporations.  These  are  corporations 
by  prescription. 

18.  DELEGATION  OF   POWER— The  legislature   cannot 

delegate  its  power  to  create  corporations,  but,  in 
providing  for  the  formation  of  a  corporation,  it  may 
allow  ministerial  acts  to  be  performed  by  courts 
or  ofBlcers. 

Individuals,   ander  their  right   to  make  contracts  and  acquire 
property,  have  an  absolute  right  to  form  partnerships,  including 


§§   13-18)  POWER   TO   CBEATK   CORPORATIONS-  35 

jomt-stock  companies,  for  the  purpose  of  carrying  on  any  lawful 
business.  For  this  purpose  no  authority  from  the  state  is  neces- 
sary. But  they  have  no  such  right  to  form  a  corporation,  and  con- 
duct their  business  in  that  privileged  mode,  by  a  mere  agreement 
between  themselves.  A  corporation  can  only  be  created  by  the 
state, — with  us,  by  or  under  legislative  authority.*  Special  author- 
ity seems  not  to  have  been  necessary  at  one  time  under  the  Roman 
law,  but  later  it  was  required  even  under  that  law;  *  and  authority 
from  the  sovereign  or  state  has  always  been  necessary  at  common 
law.  Lord  Coke,  in  enumerating  the  things  essential  to  a  corpo- 
ration, states  the  first  to  be  '^Lawful  authority  of  incorporation,** 
and  he  says  that  this  may  be  'T)y  four  means, — sc,  by  the  common 
law,  by  the  king  himself,  by  authority  of  parliament,  by  the  king's 
charter,  and  by  prescription.^'*  In  England,  the  king,  bishops, 
parsons,  etc.,  were  corporations  by  the  common  law.  In  this  coun- 
try there  are  no  common-law  corporations.  All  corporations,  both 
public  and  private,  are  the  creatures  of  the  legislature.  There  are 
a  few  corporations  in  this  country  which  were  chartered  by  the 
English  crown  or  by  parliament  before  the  Revolution,  under  the 
colony  administration,  and  whose  charters  are  still  recognized.^ 

Corporations  hy  Prescription. 

In  England,  both  public  and  private  corporations  may  exist  by 
prescription ;  that  is,  they  may  have  existed  for  so  long  a  time  that 
the  king's  consent  will  be  presumed.  Blackstone,  after  mention- 
ing the  king,  bishops,  and  other  common-law  corporations  sole, 
says:  "Another  method  of  implication,  whereby  the  king's  consent  is 
presumed,  is  as  to  all  corporations  by  prescription,  such  as  the  city 
of  London,  and  many  others,  which  have  existed  as  corporations,  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  and  there- 
fore are  looked  upon  in  law  to  be  well  created;  for  though  the  mem- 
bers thereof  can  show  no  legal  charter  of  incorporation,  yet  in  cases 

1  Stowe  V.  Flagg,  72  III.  307;  Medical  Inst.  v.  Patterson,  1  Denio  (N.  Y.)  61; 
Myers  ▼.  Manhattan  Bank,  20  Ohio,  283;  McKim  t.  Odom,  3  Bland,  Ch.  (]^Id.) 
407,  416;   Ang.  &  A.  Corp.  §  66  et  seq. 

a  Tayl.  Corp.  §  4;   1  Wat  Corp.  §  22. 

»  Sutton's  Hospital  Case,  10  Coke,  29b,  2  Camming,  Cas.  Priv.  Corp.  14. 

*  Trustees  of  Dartmouth  College  y.  Woodward,  4  Wheat.  517,  1  Cumming,  Oas. 
PriT.  Corp.  490,  W.  D.  Smith,  Cas.  Corp.  148,  Shep.  Cas.  Corp.  248. 
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of  sacb.  high  antiquity  the  law  presumes  there  once  was  one,  and 
that,  by  the  yariety  of  accidents  which  a  length  of  time  may  produce, 
the  charter  is  lost  or  destroyed."  *  The  same  doctrine  has  frequently 
been  applied  in  this  country  in  the  case  of  public  corporations.* 
There  seems  to  be  no  good  reason  for  recognizing  any  distinction  in 
this  respect  between  public  and  private  corporations,  for  both  are  the 
creatures  of  the  legislature;  and  the  doctrine  has  been  applied  to 
private  corporations  also.^  To  give  rise  to  this  presumption,  the 
acts  done  must  bear  the  impress  of  corporate  acts;  that  is,  they  must 
be  such  as  corporations  are  competent,  and  individuals  incompetent, 
to  perform.* 

Power  of  the  State  LegislcUvfree^ 

The  power  of  the  state  legislatures  to  create  corporations,  and 
confer  powers  and  privileges  upon  them,  within  the  state,  is  absolute, 
except  in  so  far  as  it  may  be  restricted  by  the  state  or  federal  con- 
stitution.* In  the  absence  of  constitutional  limitations,  there  is 
nothing  to  prevent  the  legislature  from  creating  a  corporation,  and 
conferring  exclusive  privileges  upon  it,  in  consideration  of  public 
services,  though  it  may  thus  create  a  monopoly.^* 

»  1  Bl.  Oomm.  478. 

•  "Manicipal  corporations/'  said  the  Illinois  coart,  **are  created  for  the  public 
good,— are  demanded  by  the  wants  of  the  commnnity;  and  the  law,  after  long- 
continued  use  of  corporate  powers,  and  the  public  acquiescence,  will  indulge  in 
presumptions  in  faror  of  their  legal  existence.*'  Jameson  t.  People,  16  IlL  257. 
And  see  People  t.  Maynartf,  16  Mich.  463,  470;  Bow  v.  AUenstown,  84  N.  H. 
851;   Dillingham  t.  Snow,  5  Mass.  547. 

7  2  Kent,  Gomm.  276,  277;  Greene  v.  Dennis,  6  Conn.  288. 

•  Greene  t.  Dennis,  supra. 

•  People  Y.  Marshall,  6  111.  672;  BeU  ▼.  Bank  of  NashTille,  Peck  (Tenn.)  268. 
See  Myers  t.  Manhattan  Bank,  20  Ohio,  283. 

10  Thomp.  Corp.  %\  647-650.  See  State  ▼.  Milwaukee  Gaslight  Ck>.,  28  Wis. 
454;  Louisville  Gas  Co.  t.  Citizens'  Gaslight  Co.,  115  U.  S.  688,  6  Sup.  Ct  265; 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  &  Manuf'g  Co.,  115  U.  S. 
650,  6  Sup.  Ct  252.  Contra,  Norwich  Gaslight  Co.  y.  Norwich  City  Gas  Co., 
25  Conn.  20.  Thus,  the  legislature  may,  in  the  absence  of  constitutional  re- 
strictions, grant  a  corporation  the  ezclusiye  priyilege  of  maintaining  a  railroad  in 
the  street  Case  of  Philadelphia  ft  T.  B.  Co.,  6  Whart  (Pa.)  25.  And  it  may 
grant  a  corporation  the  exclnslTe  priYilege  of  manufacturing  and  selling  U- 
kiminating  gas  in  a  city,  and  of  constructing  works  and  laying  pipes  for  such 
purpose.    State  y.  Milwaukee  Gaslight  Oo.«  supra;  LouisYille  Gas  Co.  y.  Citizens' 
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In  all  of  the  state  constitutions  some  limitations  on  the  power  of 
the  legislature  to  create  corporations,  and  grant  privileges  to  them, 
will  be  found.  In  some  states,  for  instance,  it  is  declared  that  no 
act  of  Incorporation  shall  be  passed  unless  with  the  assent  of  two- 
thirds  of  each  house.^^  And  in  most  states,  as  we  shall  presently  see 
at  some  length,  the  legislature  is  prohibited  from  creating  corpora- 
tions, with  some  exceptions,  by  special  act,  but  must  provide  for 
their  formation,  if  at  all,  by  general  laws.^'  In  most  states  there  is 
a  constitutional  provision  that  no  bill  passed  by  the  legislature  shall 
contain  more  than  one  subject,  and  that  this  subject  shall  be  clearly 
expressed  in  its  title.  This  applies,  of  course,  to  acts  in  relation  to 
corporations.^*    Hie  only  restrictions  upon  the  power  of  the  several 

Gaslight  Co.,  tapra;  New  Orleans  Gaslight  Go.  t.  Lonisiana  Light  &  H.  P.  & 
Manaf  g  Go.,  supra.  Gontra,  Norwich  Gaslight  Go.  t.  Norwich  Oltj  Gas  Go., 
snpra.  And  it  may  grant  the  exdaslTe  priyilege  of  supplying  a  city  with  water, 
and  of  conatmcting  works  and  laying  pipes  for  that  purpose.  New  Orleans 
Waterworks  Go.  t.  Riyers,  116  U.  S.  674,  6  Sup.  Gt.  278.  In  most  states,  per- 
haps, there  are  constitutional  proyisions  prohibiting  the  legislature  from  grant- 
ing exclusiye  priyileges  to  any  man  or  set  of  men,  except  in  consideration  of 
public  seryices.  Such  a  proyision  would  not  preyent  the  granting  of  exclusiye 
priyileges,  like  those  referred  to  aboye,  to  water  and  gas  companies,  fcnr  the  seryices 
in  such  cases  are  public.  The  legislature,  howeyer,  could  not  grant  exclusiye 
priyileges  in  matters  not  of  such  character.'  It  could  not,  for  instance,  allow  a 
corporation  to  charge  a  greater  rate  of  interest  than  is  aUowed  by  the  general 
law.     Gordon  y.  Association,  12  Bush  (Ky.)  110. 

11  See,  as  to  this  proyision,  1  Thomp.  Gorp.  f|  6S2-686.  Some  of  the  courts 
haye  held  that  this  proyision  is  aimed,  at  special  acts  only,  and  that  it  does  not 
prohibit  the  passing  of  general  incorporation  laws  by  a  mere  majority  yote.  Glf- 
fdrd  y.  Liyingston,  2  Denio  (N.  Y.)  880;  Palmer  y.  Lawrence,  6  N.  Y.  889. 
Others  haye  held  that  it  coyers  all  laws  for  the  creation  of  corporations,  general 
as  well  as  special.  Falconer  y.  Gampbell,  2  McLean,  195,  Fed.  Gas.  No.  4,620; 
Green  y.  Orayes,  1  Doug,  (liich.)  861.  It  has  been  held  that  this  proyision  does 
not  preyent  the  legislature  from  creating  more  than  one  corporation  by  the 
same  act,  proyided  the  act  is  passed  by  the  necessary  two-thirds  majority;  and 
that,  therefore,  it  does  not  preyent  the  legislature  from  passing  general  laws  for 
the  fonnation  of  eorporattons.  Falconer  y.  Gampbell,  supra;  Thomas  ▼.  Dakin, 
22  Wend.  (N.  Y.)  9. 

IS  Post,  p.  42. 

IS  As  to  this  proyision,  see  1  Thomp.  Gorp.  f|  607-627.  See,  also.  State  y. 
IlUnois  Gent  R.  Go.,  88  Fed.  780,  766;  People  y.  Mahaney,  18  Mich.  481;  Astor 
y.  New  York  Arcade  By.  Go.,  118  N.  Y.  98,  20  N.  E.  594.  The  proyision  must 
receiye  "a  fair  and  reasonable  construction,— one  which  will  repress  the  eyil  de- 


^ 
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states,  in  tlie  creation  of  corporationa,  that  are  to  be  foand  in  the 
federal  constitution,  relate  to  the  pftrposes  for  which  corporations 
alsned  to  be  goarded  Kgainat,  bnt  wblch  at  the  aame  time  will  not  reader  It  op- 
prcBBive  or  Impracticable."  Bellerille  &  I.  R.  Co.  t.  GregoiT,  ID  111.  20.  Thla 
[iroTision  doei  not  prohibit  an  act  of  fncorporatioD  from  graDtiDg  Tariona  pow- 
ers: nor  does  It  require  all  the  powera  (ranted  to  be  ennmerated  In  the  title.  1 
Thomp.  Corp.  ;  618.  See  Lockhart  v.  Cit7  of  Troy,  4S  AJa.  DTS;  Montgomery 
lint.  Bldg.  &  Loan  Aaa'n  t.  RobtnMn,  69  Ala.  413.  WbUe  the  aubiect  mnat  be 
eipreaaed  in  the  title,  "the  adjnncla  to  that  subject,  or  the  modaa  operandi,  need 
ntrt  be."  City  of  Ottawa  v.  People,  48  III.  233.  The  constitntioD  "doee  not  t*- 
qnlre  that  the  anbject  of  the  bill  muat  be  ■pecificaily  and  exactly  expreaaed  In  tha 
title;  hence  we  conclnde  that  any  espresalon  In  the  title  which  calla  attention  to 
the  snbject  of  a  bill,  altboneh  In  general  tenna,  la  all  that  la  Teqnired."  Johnson 
T.  People.  S3  III.  481.  In  MiBxiiaippi  &  B.  R.  Boom  Co.  t.  Prince,  84  Minn.  7B, 
24  N.  W.  801,  an  act  entitled  "An  act  relating  to  the  Miasiasippl  Boom  Cor- 
poration," wblch,  In  addition  to  provisions  relating  to  the  powers  and  duties  of 
that  corporation,  embraced  a  separate  section  Imposing  additional  duties  apon 
another  corporation,  waa  held  void  as  to  sacb  sectioD  became  the  sobject-matter 
thereof  waa  not  embraced  In  the  title  of  the  act  And  In  Baton  t.  Walker,  76 
Mich.  S79,  43  N.  W.  63S,  an  act  amending  an  act  for  the  incorporation  of  manu- 
factoring  companies,  so  aa  to  Include  corporations  lor  mercantile  buainesa,  the 
tiUe  of  the  amended  act  being  "An  act  for  the  incorporation  of  manufacturing 
companies,"  and  being  unchanged,  was  held  Toid.  This  clause  of  the  constitu- 
UoD  la  "conatrued  liberally  in  favor  of  the  validity  of  enactments;  and  the  fact 
that  many  thiuga  of  a  diverse  nature  are  anthorlsed  or  reqalred  to  be  done  Is 
nnlmportaut,  provided  the  doing  of  them  may  fairly  be  regarded  as  In  further- 
ance of  the  general  subject  of  the  enactment."  Blake  v.  People,  109  111.  004. 
The  following  acts  have  been  sustained  as  embracing  only  one  subject,  which  waa 
embraced  In  ita  title:  "An  act  to  incorporate  the  Firemen'a  Benevolent  Associa- 
tion, and  tor  other  pnrpoMS,"  which  contained  a  provlsloD  reqniring  the  agents 
of  all  foreign  Insurance  companies  doing  bualneas  in  Chicago  to  pay  to  the  as- 
BOdation  a  certain  per  cent,  of  all  premiums  received  by  them.  Firemen's 
Benevolent  Asa'n  v.  Lounsbnry,  21  III.  611.  "An  act  to  amend  an  act  entitled 
'An  act  to  Incorporate  the  Northwestern  Unlveraity,'  "  which  contained  a  pro- 
hibttloD  agnlnat  the  aale  of  Intoxicating  liquors  within  a  certain  distance  of  the 
iiiiiver^iiy  O'Leary  v.  County  of  Cook,  28  III.  B34.  An  act  providing  (or  the 
iucorpurntion  of  mntual  fire  Inaarance  companies,  and  repeating  certain  existing 
acts,  nliii-li,  in  the  absence  of  such  express  repeal,  would  be  repealed  by  im- 
plicatioQ.  Toltord  v.  Chnrcb,  66  Mich.  431,  S3  N.  W.  913.  "Ad  act  to  authorise 
the  orsanization  of  annuity,  safe-deposit  and  trust  companies,"  granting  to  such 
corpora  til)  11  a  power  to  act  aa  guardian,  etc.  The  latter  section  o(  the  act,  said  the 
court,  "la  but  an  enumeration  of  the  powers  granted  to  such  corporations,  and  It 
was  never  before  beard  that.  In  a  general  law  tor  the  organization  of  a  par- 
IScalar  elasa  of  corporations,  the  powers  granted  to  them  should  be  detailed  In 
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may  be  formed.    No  state  can  create  a  corporation  for  a  purpose  that 
is  expressly  or  impliedly  prohibited  by  that  instrument.** 

Power  of  Congress  cmd  of  Territorial  Legislatures. 

The  congress  of  the  United  States  derives  all  its  powers  from  the 
federal  constitution,  but  it  is  not  limited  to  the  powers  expressly  con- 
ferred upon  it  by  that  instrument.    There  is  a  general  clause  giving 
it  the  power  to  pass  all  necessary  and  proper  laws  for  carrying  its 
powers  into  execution.    Indeed,  it  has  such  power  independently  of 
this  clause,  for  a  grant  of  power  necessarily  implies  the  grant  of  all 
usual  and  proper  means  for  its  execution.     It  is  under  this  general 
clause,  or  the  implied  grant  of  power,  that  congress  has  the  power 
to  establish  corporations.    The  power  is  nowhere  expressly  con- 
ferred.   Congress,  then,  has  the  power,  acting  as  the  legislative  body 
of  the  federal  government,  to  create  a  corporation,  when  its  exist- 
ence is  necessai7  or  proper  to  enable  the  federal  government  to  ex- 
ecute the  powers  expressly  or  impliedly  conferred  upon  it  by  the 
constitution.    It  can  create  a  corporation  as  a  means,  but  not  as  an 
end.**     If  the  creation  of  a  corporation  is  an  appropriate  means  to 

the  title  of  the  act.**  Minnesota  Loan  &  Trust  Co.  v.  Beebe,  40  Minn.  7,  41  N. 
W.  232.  In  Wardle  t.  Townsend,  75  Mich.  385,  42  N.  W.  950,  it  was  held  that 
the  title,  "An  act  to  proyide  for  the  incorporation  of  mutual  fire  insurance  com- 
panies, and  defining  their  powers  and  duties/'  was  sufficient  to  embrace  pro- 
TisioDS  for  winding  up  such  companies  when  insolvent,  for  their  examination  by 
the  insurance  commissioner,  the  appointment  of  a  receiver,  and  the  assessment 
of  policy  holders  to  pay  liabilities.  The  following  acta  have  been  held  void  as 
embracing  more  than  one  subject:  An  act  incorporating,  or  reyiying  the  char- 
ters of,  aeyeral  distinct  corporations.  Ex  parte  Conner,  51  Ga.  571.  Contra, 
People  y.  Ottawa  Hydraulic  Co.,  115  lU.  281,  3  N.  E.  413.  "An  act  to  provide  for 
the  incorporation  of  merchants'  mntnal  insurance  companies,  and  to  regulate  the 
business  of  insurance  by  merchants*  and  manufacturers*  mutual  insurance  com- 
panies." Skinner  y.  Wilhelm,  63  Mich.  568,  30  N.  W.  311.  By  the  weight  of 
authority,  an  act  incorporating  a  railroad  company  may  also  provide  for  municipal 
aid.  1  Thomp.  Corp.  %  614;  Phillips  y.  Bridge  Co.,  2  Mete.  (Ky.)  219;  Phillips 
▼.  Town  of  Albany.  28  Wis.  340;  Mahomet  y.  Quackeubush,  117  U.  S.  508,  6  Sup. 
Ct.  858.  Contra,  People  y.  HamiU,  184  111.  666,  17  N.  E.  799  (but  see  Board  of 
Super's  y.  People,  25  III.  182);    Peck  y.  City  of  San  Antonio,  51  Tex.  490. 

14  1  Mor.  Priy.  Corp.  (  14. 

!■  McCnlloch  y.  State  of  Maryland,  4  Wheat.  316.  See,  as  to  national  corpora- 
tions, 1  Thomp.  Corp.  f|  66&-^S83.  Under  this  implied  grant  of  power,  congress 
has  created  a  United  States  banking  corporation.     McCuUoch  y.  State  of  Maryland, 
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oany  into  effect  any  of  the  powers  conferred  upon  the  federal  govern- 
ment by  tihe  oonstitutiony  the  degree  of  its  necessity  is  a  question 
within  the  discretion  of  congress,  and  not  a  question  of  Judicial  cog- 
nizance.^* 

Congress  also  has  the  power  to  create  corporations  in  the  District 
of  Columbia,  and  it  has  the  same  power  in  this  respect  as  the  state 
legislature  has  in  a  state,  subject  only  to  the  restrictions  of  the  fed- 
eral constitution.^^  In  the  exercise  of  this  power,  however,  it  acts, 
not  as  the  legislature  of  the  United  States,  but  as  the  local  legislature 
of  the  District" 

It  has  been  held  that  territorial  legislatures  have  the  power  to  cre- 
ate corporations  under  the  general  legislative  powers  conferred  upon 
them  by  congress  in  the  organic  act;  and  a  corporation  created  by 
a  territorial  legislature  is  not  in  any  way  affected  by  the  admission  of 
the  territory  into  the  Union,  and  the  adoption  of  a  state  constitu- 
tion.^* Territorial  legislatures  are  now  expressly  authorized  to  pro- 
vide for  the  formation  of  corporations  by  general  laws,  but  prohib- 
ited from  granting  private  charters  or  special  privileges.** 

A  corporation  created  by  the  government  of  the  United  States  is 
a  creature  of  federal  sovereignty  alone,  and  is  controllable  by,  and 
amenable  to,  the  federal  government  only.*^ 

Delegation  of  Power  by  the  Legislainre. 

It  was  formerly  asserted  in  England  that  the  act  of  incorporation 
must  be  the  immediate  act  of  the  king  himself,  and  that  he  could  not 

rapra;  Osborn  y.  Bank  of  U.  S.,  0  Wheat  788.  And  see  State  t.  Curtis,  35 
Conn.  374.  So,  nnder  the  power  to  regulate  commerce,  it  has  created  OMpora- 
tions  with  power  to  construct  railways  and  highways  across  the  yarious  states  and 
territories,  and  corporations  to  construct  bridges  across  nayigable  riyers.  Union 
Pac.  R.  Co.  y.  Lincoln  Co.,  1  Dill.  314,  Fed.  Cas.  No.  14,378;  Thomson  y.  Pacific 
R.  R.,  9  Wall.  579;  California  y.  Central  Pac.  U.  Co.,  127  U.  S.  1,  8  Sup.  Ct. 
1073;  Indiana  y.  United  States,  148  U.  S.  148,  13  Sup.  Ct.  504;  Luxton  y.  North 
Riyer  Bridge  Co.,  153  U.  S.  525,  14  Sup.  Ct  891. 

i«  McCulloch  y.  State  of  Maryland,  supra. 

IT  1  Thomp.  Corp.  f  682;  Hadley  y.  Freedman's  Sayings  &  Trust  Co.,  2  Tcnn. 
Ch.  122. 

laid. 

i»  Vincennes  Uniyereity  y.  State  of  Indiana,  14  How.  268,  273;  Kansas  Pac. 
Ry.  Ca  y.  Atchison,  T.  &  S.  F.  H.  Co.,  112  U.  S.  414,  5  Sup.  Ct.  208;  1  Thomp. 
Corp.  S  681. 

so  Rey.  St.  U.  S.  S  1889.  'i  State  y.  Curtis,  35  Conn.  374. 
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grant  a  license  to  another  to  create  a  corporation."  But  the  law 
has  since  been  settled  to  the  contrary^  and  it  is  now  held  that  the 
king  may  not  only  grant  a  license  to  a  subject  to  create  a  particular 
corporation^  but  may  give  a  general  power  by  diarter  to  erect  cor- 
porations indefinitely  on  the  principle,  '^Qni  facit  per  alimn  facit 
per  se;^  the  person  to  whom  the  power  is  delegated  being  regarded 
merely  as  an  instrument  in  the  hands  of  the  governmenf  In  this 
country  our  federal  and  state  constitutions  vest  the  lawmaking  power 
exclusively  in  the  federal  and  state  legislatures,  and  the  English  rule 
does  not  obtain  With  us,  corporations  are  created  by  the  legis- 
latures, and  not  otherwise.  To  establish  a  corporate  body  is  to  en- 
act a  law,  and  no  power  but  the  legislature  oan  do  thia  The  maxim, 
"Delegata  potestas  non  potest  delegari,'*  applies.** 

Tliis  principle  does  not  prevent  the  legislature  from  delegating 
the  performance  of  purely  ministerial  acts  in  the  formation  of  cor- 
porationa  Thus,  it  may  enact  a  general  law  authorizing  persons  to 
form  themselves  into  a  corporation  by  complying  with  certain  for- 
malities, as  by  filing  in  a  certain  court  of  record,  or  with  the  secre- 
tary of  state  or  some  other  officer,  a  petition  setting  forth  the  objects 
of  the  proposed  corporation,  and  other  facts,  and  providing  for  the 
making  of  an  order  by  the  court  directing  the  petition  to  be  entered 
of  record,  or  the  issuance  of  a  certificate  by  the  secretary  or  other 
officer,  showing  that  the  statute  has  been  complied  with,  and  declar- 
ing that  the  persons  thus  seeking  to  incorporate  shall  thereupon 
become  a  corporation,  eta  A  corporation  thus  formed  is  really  cre- 
ated by  the  legislature,  and  not  in  any  sense  by  the  court  or  officer 
upon  whom  the  ministerial  dutiee^  are  imposed.  No  discretionary 
power  is  conferred  upon  them.  They  are  merely  required  to  per- 
form ministerial  acts,  and  a  writ  of  mandamus  would  lie  to  compel 
them  to  do  so.*^ 

ss  Oue  of  Sutton's  Hospital,  10  Coke,  27. 

ss  Franklin  Bridge  Co.  y.  Wood,  14  Ga.  80,  1  Cumming,  Caa.  Priv.  Corp.  42; 
Ang.  &  A.  Corp.  74;    1  Kyd,  Corp.  50;    1  Bl.  Comm.  474. 

s«  1  Thomp.  Corp.  §S  043-^46;    State  t.  Simons,  32  Minn.  640,  21  N.  W.  750. 

SB  Franklin  Bridge  Co.  t.  Wood.  14  Oa.  80,  1  Cmnming,  Cas.  Priy.  Corp.  42; 
In  re  New  York  EL  R.  Co.,  70  N.  Y.  327;  Heck  ▼.  McEwen,  12  Lea  (Tenn.)  97. 
In  Granby  Mining  &  Smelting  Co.  t.  Richards,  05  Mo.  100»  8  S.  W.  !M6,  it  was 
held  that,  where  the  powers  of  a  corporation,  and  the  procedure  by  which  it  can 
be  brought  Into  existence,  are  prescribed  by  the  legislature,  the  fact  that  the 
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GENERAL  AND  SPECIAL  LAWS. 

19.  In  the  absence  of  constitutional  limitationsy  corpora- 

tions may  be  created  under  or  by  either  a  general 
or  a  special  law.  In  most  states,  however,  the  leg- 
islature is  prohibited  by  the  constitution  from  creat- 
ing corporations,  with  certain  exceptions,  otherwise 
than  under  general  laws. 

20.  By  the  weight  of  authority,  such  a  provision  does  not 

prohibit  a  special  act  which  merely  grants  addi- 
tional powers  and  privileges  to  an  existing  corpora- 
tion, but  it  does  prohibit  a  special  act  so  amending 
the  charter  of  an  existing  corporation  as  to  make 
it  in  effect  a  different  corporation. 

Corporations  are  created  either  by  a  special  act  of  the  legislature 
or  under  a  general  law.  A  special  act  creates  a  particular  corpora- 
tion. A  general  law  does  not  of  itself  directly  create  a  corporation, 
but  authorizes  incorporation  by  providing  that  any  persons  who 
comply  with  its  terms  shall  thereby  become  incorporated.  A  gen- 
eral law  authorizing  the  formation  of  corporations  defines  the  pur- 
poses for  which  they  may  be  formed,  and  prescribes  the  steps  that 
must  be  taken  to  form  them.  It  generally  requires  articles  of  asso- 
ciation to  be  executed  by  the  corporators,  and  filed  in  some  public 
office  or  court,  and  often  fixes  the  minimum  number  of  residents  of 
the  state  who  shall  execute  such  articles.  The  articles  are  usually 
required  to  set  forth  the  names  of  the  corporators  and  their  resi- 
dences, the  name  by  which  the  proposed  corporation  shall  be  known, 
and  its  principal  place  of  business,  the  object  and  purpose  of  the 
association,  which,  of  course,  must  not  be  other  than  is  authorized 
by  the  law  under  which  it  is  formed,**  the  period  of  time  for  which 

leg:islature,  in  the  same  act,  gives  sach  corporation  the  power  to  dispose  of  special 
iftock  which  is  to  form  no  part  of  the  general  stoclc  of  the  corporations,  and  per- 
mits the  holders  of  such  special  stock  to  become  a  distinct  corporation,  is  not  such 
A  delegation  of  legislative  power  as  to  render  an  organisation  formed  under  the 
special  stock  clause  invalid. 
2«  Post,  p.  67. 
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the  corporation  is  to  exist,  the  number  of  directors,  and  the  names 
of  those  who  are  to  act  as  snch  until  an  election  is  had  pursuant 
to  the  articles.  If  the  body  is  to  be  a  stock  corporation,  it  is  usually 
required  that  the  articles  shall  state  the  amount  of  the  capital  stock, 
the  number  of  shares,  and  the  amount  that  is  to  be  paid  in  before 
doing  business.  Of  course,  the  requirements  will  vary  greatly  in 
the  different  states,  and  in  different  statutes  in  the  same  state.*^ 
As  will  presently  be  shown,  the  requirements  of  the  statute  must  be 
complied  with  in  order  to  form  a  legal  corporation.** 

OonatituUional  Hestricttoru 

In  most  states  there  is  a  constitutional  provision  that  corporations, 
generally  with  some  exceptions,  shall  not  be  created  or  formed  by 
special  act,  but  must  be  formed  under  general  laws.^*  Where  there 
is  such  a  provision  as  this,  the  legislature,  of  course,  has  no  power 
to  create  corporations,  other  than  of  the  kind  excepted,  by  a  special 
act-  The  object  of  this  provision  is  obvious.  It  is  chiefly  to  pre- 
vent the  granting  of  special  privileges  to  one  body  of  men,  with- 
out giving  all  others  the  right  to  obtain  them  on  the  same  condi- 
tions; and  perhaps  it  is  partly  to  prevent  bribery  and  corruption  of 
legislators. 

s^The  followinf  sections  taken  from  a  New  Hampshire  statute  (Gen.  Laws 
1878,  c.  152)  are  a  good  Ulnstration  of  a  general  law: 

'*8ectioo  1.  Any  flye  or  more  persons  of  lawful  age  may,  by  written  articles  of 
agreement,  associate  together  for  agricultural,  educational,  or  charitable  purposes, 
or  for  carrying  on  any  lawful  business,  except  banking  and  the  construction  and 
maintenance  of  a  railroad;  and  when  such  articles  have  been  executed  and  re- 
corded in  the  office  of  the  clerk  of  the  town  in  which  the  principal  business  is 
to  be  carried  on,  and  in  that  of  the  secretary  of  state,  they  shall  be  a  corporation, 
and  sudi  corporation,  its  officers  and  stockholders,  shall  have  all  the  rights  and 
powers,  and  be  subject  to  all  the  duties  and  liabilities  of  similar  corporations, 
their  officers  and  stockholders,  except  so  far  as  the  same  are  limited  or  enlarged 
by  this  chapter. 

"Sec  2.  The  object  for  which  the  corporation  is  established,  the  place  in  which 
its  business  is  to  be  carried  on,  and  the  amount  of  capital  stock  to  be  paid  in, 
shall  be  distinctly  set  forth  in  its  articles  of  agreement." 

M  Post,  p.  SKS. 

«»  See  Const.  N.  Y.  art  8^  5  1;  Const.  111.  art.  11,  (  1;  Const  Mich,  art  15, 
f  1;  Const.  Ind.  art  11,  S  18;  Const.  Wis.  art.  11,  §  1;  Const  Minn,  art  10, 
f  2;    Const.  Tenn.  art  11,  S  8;    Const  Tex.  art  12,  8  1;    Const  Mo.  art  12,  S  2. 
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Where  the  provision  of  the  constitution  is  that  corporations  ^shall 
not  be  created*'  op  "formed**  by  special  act,  it  prevents  the  f onnatioD 
of  a  corporation  by  the  acceptance  after  the  adoption  of  the  consti- 
tution of  a  special  act  offering  a  charter  passed  before  its  adoption^ 
for  "the  restraint  is  plainly  imposed  upon  the  creation — ^the  organ- 
ization—of the  corporation  itself.**  ••  It  is  otherwise  where  tjie 
provision  is  that  the  legislature  shall  '^ass  no  special  act  conferring 
corporate  powers,**  for  here  the  restraint  is  only  imposed  on  future 
legislative  action.** 

The  question  has  often  arisen  whether  a  constitutional  prohibition 
against  the  creation  or  formation  of  a  corporation  by  special  act  pro- 
hibits the  legislature  from  passing  a  special  act  conferring  additional 
privileges  or  powers  upon  a  corporation  previously  created,  or  amend- 
ing the  charter  of  an  existing  corporation.  It  is  sufficiently  clear  on 
principle,  and  has  frequently  been  decided,  that,  where  a  corporation 
has  already  been  created,  a  special  act  regulating  it,  or  conferringnew 
and  additional  grants,  privileges,  or  powers,  without  changing  the 
organization  of  the  corporate  body,  is  not  within  the  prohibition.** 
It  has  been  held,  for  instance,  that  the  constitution  does  not  prohibit 
a  special  act  conferring  upon  an  existing  railroad  corporation  au- 
thority to  change  the  line  of  its  road,"  or  to  purchase  the  railroad 
and  franchises  of  another  company;  '^  nor  a  special  act  extending 
the  duration  of  an  existing  corporation,**  or  changing,  or  authorizing 
it  to  change,  its  name;  **  nor  a  special  act  changing  the  character  of 
an  existing  corporation,  as  from  a  mutual  benefit  or  nonstock  cor- 
poration to  a  stock  corporation.*^    As  was  said  by  Judge  Sawyer: 

•0  State  ▼.  Dawson,  16  Ind.  40,  1  Gumming,  Gas.  Priv.  Gorp.  65,  W.  D.  Smithy 
Gas.  Gorp.  19,  Shep.  Gas.  Gorp.  54;    Snyder  t.  Studebaker,  10  Ind.  462;. 

•1  State  y.  Roosa,  11  Ohio  St.  16;    State  y.  Dawson,  supra. 

ss  Attorney  General  ▼.  North  America  Life  Ins.  Go.,  82  N.  Y.  172. 

•3  Southern  Pac.  R.  Go.  v.  Orton,  32  Fed.  457. 

s«  Wallace  y.  Loomis,  97  U.  S.  146. 

IB  Gotton  ▼.  Boom  Go.,  22  Minn.  372.  Gompare  Lo^an  y.  Railroad  Co.,  8T 
Ga.  533.  13  S.  E.  516. 

••Wallace  y.  Loomls,  97  U.  S.  146;  Hazelett  y.  Butler  Uniyersity,  84  Ind. 
230;  Attorney  General  y.  Joy,  55  Mich.  94,  20  N.  W.  806.  And  see  Pacific- 
Bank  T.  De  Ro,  37  Gal  538;    Rosenthal  y.  Madison  &  I.  P.  Ga,  10  Ind.  358. 

•7  St.  Paul  Fire  &  Marine  Ins.  Go.  y.  Allis,  24  Minn.  75. 
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• 

'The  word  'create^  has  a  dear,  well-settled,  and  weU-nnderstood  sig- 
nification. It  means  to  bring  into  being;  to  cause  to  exist;  to  pro- 
duce; to  make,  etc.  To  my  apprehension,  it  appears  to  be  one  thing 
to  create,  or  bring  into  being,  a  corporation,  and  quite  another  to 
deal  with  it  as  an  existing  entity — ^a  person — after  it  is  created,  by 
regulating  its  intercourse,  relations,  and  acts  as  to  other  existing  per- 
sons, natural  and  artificial."  ** 

The  legislature,  however,  cannot  resort  to  any  subterfuge  to  avoid 
the  constitutional  prohibition.  If  by  a  special  act  it  undertakes  to 
so  amend  or  alter  the  charter  of  an  existing  corporation  as  in  effect 
to  create  a  new  corporate  body,  it  violates  the  constitution,  and  the 
act  is  void.  ^A  prohibition  from  creating  corporations  by  special  act 
undoubtedly  does  not,  in  terms,  prohibit  the  legislature  from  passing 
a  si>ecial  law  altering  the  charter  of  an  existing  corporation;  but  it 
is  plain  that  a  constitutional  provision  cannot  be  avoided,  and  prac- 
tically  annulled,  by  a  subterfuge.  A  special  law  altering  the  char- 
acter of  an  existing  corporation,  and  practically  changing  it,  must 
therefore  be  deemed  in  violation  of  a  constitutional  prohibition 
against  the  creation  of  corporations  by  special  act.  If  this  were  not 
BO,  organizations  formed  under  the  general  laws  might  be  treated 
merely  as  the  rough  material  out  of  which  corporations  might  after- 
wards be  fashioned  at  pleasure  under  special  acts  of  the  legislature, 
and  the  constitutional  provision  would  become  an  empty  form."  ** 

Some  of  the  cases  do  not  recognize  this  distinction,  but  hold  broad- 
ly that  the  constitution  prohibits  a  special  act  granting  an  existing 
corporation  any  new  franchises, — ^**that  there  is  no  distinction,  as  re- 
spects the  constitutional  inhibition,  between  a  grant  of  corporate 

ss  In  Sonthem  Pac  B.  Ga  y.  Orton,  supra.  See,  also,  Wallace  t.  Loomis,  97 
U.  8.  IM;  Attorney  General  y.  North  America  Life  Ins.  Co.,  82  N.  Y.  172; 
In  re  New  York  EL  B.  Co.,  70  N.  Y.  327;  St.  Joseph  &  L  B.  Co.  y.  Shambangh, 
106  Mo.  557,  17  S.  W.  581;    State  y.  Cape  Girardeau  &  S.  Lu  B.  Co.,  48  Mo.  4eS8. 

80  1  Mor.  Priy.  Corp.  {  12.  For  cases  in  which  special  acts  in  reference  to 
existing  corporations  haye  been  held  yoid,  see  Ex  parte  Prits,  9  Iowa,  30;  Town 
of  McGregor  y.  Baylies,  19  Iowa,  43;  City  and  County  of  San  Francisco  y. 
Spring  YaUey  Waterworks,  48  Gal.  493,  oyermling  California  State  Tel.  Co.  y. 
AHa  TeL  Co.,  22  Gal.  898  (but  see  the  criticism  of  this  case  in  Southern  Pac.  B. 
Oa  y.  Orton,  32  Fed.  457,  487);  Green  y.  Knife  Falls  Boom  Corp.,  35  Minn.  155, 
27  N.  W.  924;    Astor  y.  Bailway  Co.,  113  N.  Y.  93,  20  N.  E.  594. 
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« 

powers  and  privileges  and  the  grant  of  corporate  charters  de  novo.**** 
A  special  act  waiving  a  failure  to  comply  with  conditions  precedent 
in  the  attempted  organization  of  a  particalar  corporation  nnder  a 
general  law  is  not  unconstitutional  under  this  clause;  ^^  but  it  is 
otherwise  if  the  legislature,  by  special  act,  attempts  to  ratify  a  dalm 
to  corporate  existence  which  is  altogether  unauthorized.** 

In  some  states  the  language  of  the  constitution  is  different  from 
the  provision  we  have  been  discussing;  the  legislature  being  prohib- 
ited from  passing  any  special  act  "conferring  corporate  powers,**  or 
"granting  corporate  powers  or  privileges."  Some  of  the  courts  re- 
gard this  as  broader  than  the  prohibition  against  the  "creation"  of 
corporations,  and  have  held  that  the  legislature  is  thereby  prohibited 
"from  either  creating  corporations,  or  conferring  upon  the  same 
corporate  powers,"  by  special  act.**  This  would  seem  to  be  the 
reasonable  construction,  but  the  weight  of  opinion  seems  to  be 
against  it,  and  in  favor  of  holding  such  provisions  merely  equivalent 
to  the  prohibition  against  their  "creation."  ** 

An  act  is  not  "special,"  within  the  meaning  of  the  constitutions,  if 
it  operates  alike  and  uniformly  throughout  the  state  upon  like 
facts.  An  act,  to  be  general,  need  not  apply  to  every  person  or 
every  corporation  in  the  state.  It  is  sufficient  if  it  applies  to  every 
person  or  corporation  who  or  which  comes  within  the  relations  or 
circumstances  provided  for,**  if  the  classification  "has  some  reason- 

40  See  Green  t.  Knife  Falls  Boom  Corp.,  supra;  City  and  County  of  San  Fran- 
cisco V.  Spring  Valley  Waterworks,  supra;  Attorney  General  v.  Chicago  &  N.  W. 
R.  Co.,  35  Wis.  560. 

*i  Central  Agr.  &  Mech.  Ass'n  t.  Insurance  Co.,  70  Al».  120;  State  v.  Webb 
(Ala.)  20  South.  402;  McAuley  y.  Railway  Co.,  83  111.  348;  Syracuse  City  Bank 
r.  DaTta,  16  Barb.  (N.  Y.)  188. 

*2  OroTille  &,  V.  R.  Co.  v.  Supervisors  of  Plumas  County,  37  Cal.  354. 

«•  Atkinson  y.  Railroad  Co.,  15  Ohio  St.  21.  And  see  German- A  merican  Iut. 
Co.  T.  City  of  Youngstown,  68  Fed.  452.  That  such  a  clause  prohibits  a  special 
act  conferring  upon  an  existing  corporation  the  power  to  issue  bonds,  see  School 
Dist  V.  Insurance  Co.,  103  U.  S.  707. 

44  Attorney  General  v.  Chicago  &  N.  W.  R.  Co.,  36  Wis.  425;  Brady  ▼.  Moul- 
ton,  61  Minn.  185,  63  N.  W.  489;  North  River  Boom  Co.  ▼.  Smith  (Wash.)  45 
Pac.  750. 

46  1  Thomp.  Corp.  H  592-^02;  Hazelett  v.  Uniyersity,  84  Ind.  230;  Attorney 
General  y.  McArthur,  38  Mich.  204;  Minnesota  Loan  &  Trust  Co.  y.  Beebe,  40 
Minn.  7,  41  N.  W.  232;    Delaware  Bay  &  C.  M.  R.  Co.  v.  Markley  (N.  J.  Err.  & 
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able  foundation  in  the  nature  of  things,  and  is  not  arbltrarilj  made 
to  afford  means  of  evading  the  constitutional  inhibition."**  The 
fact  that  the  legislature  expressly  declares  a  special  act  to  be  gen- 
eral cannot  make  it  so.  If  it  were  held  otherwise,  it  would  be  an 
easy  matter  to  defeat  the  constitutional  inhibition.*^ 

In  some  states,  special  laws  relating  to  corporations  are  prohib- 
ited only  where  general  laws  can  be  made  applicable.  Under  such 
a  provision,  though  there  are  some  decisions  to  the  contrary,  it  has 
generally  been  held  that  it  is  exclusively  for  the  legislature,  and 
not  for  the  courts,  to  say  whether  a  special  law  is  necessary.** 

App.)  16  At].  436.  In  Attorney  General  y.  McArthur,  supra,  it  was  held  that 
the  constitutional  limitation  upon  the  creation  of  corporations  except  by  general 
laws  does  not  apply  to  incorporation  acts  to  enable  operations  to  be  carried  on  In 
specific  localities  that  cannot  be  carried  on  anywhere  else.  '*The  great  purpose 
of  the  proTision/'  said  Grayes,  J.,  *'was  to  introduce  a  system  of  legislation  in  re- 
inrd  to  the  institution  of  corporations  which  would  exclude  the  corruption  and 
party  ftiyoritism  which  had  too  often  accompanied  the  method  preyiously  in  vogue, 
nnd  to  secure,  as  far  as  practicable,  for  all  the  people  of  the  state,  an  equality 
of  opportunity  and  a  guard  against  sectional  discriminations.  It  was  determined 
that  corporations  of  the  class  in  question  should  owe  their  erection  to  general 
laws,  and  not  to  special  acts,  and,  within  this  principle,  that  no  law,  general  in 
form,  should  be  allowed  to  localize  the  specific  work  or  business  of  the  corpora- 
tion within  narrower  bounds  than  it  would  naturally  be  bound  to  occupy  if  not 
thus  localized  by  enactment.  At  the  same  time,  it  was  not  designed  to  hinder 
the  confinement  of  the  specific  work  or  business  of  the  corporation,  by  the  terms 
of  the  law,  within  a  giyen  section,  in  any  case  when,  in  consequence  of  natural 
conditions,  such  work  or  business  could  not  be  carried  on  elsewhere." 

««1  Thomp.  Corp.  S  693,  598;  Atlantic  City  Waterworks  Co.  y.  Consumers' 
Water  Co.,  44  N.  J.  Eq.  427,  16  Atl.  581;  Weinman  v.  Railway  Co.,  118  Pa.  St. 
192,  12  Atl-  288;  Thomas  y.  Railway  Co.,  40  Fed.  126.  In  Frye  y.  Partridge, 
82  III.  267,  an  act  for  establishing  a  single  ferry  at  a  designated  point  on  a  par- 
ticular riyer  was  held  void  as  a  local  and  special  act 

*T  City  and  County  of  San  Francisco  y.  Spring  Valley  Waterworks,  48  Cal.  493; 
Belleyille  &  I.  R.  Co.  y.  Gregory;  15  111.  20. 

«•  Carpenter  y.  People,  8  Colo.  116,  5  Pac.  828;  Gentile  y.  State,  29  Ind.  409; 
State  y.  Hitchcock,  1  Kan.  178;  Knowles  y.  Board  of  Education,  83  Kan.  692. 
7  Pac.  561;  Stete  y.  County  Court,  50  Mo.  317;  Evans  y.  Job,  8  Nev.  322.  Con- 
tra, State  y.  Mayor,  etc.,  of  Newfurk,  40  N.  J.  Law,  71;  Ex  parte  Pritz,  9  Iowa, 
30;  Von  Phue  y.  Hammer,  29  Iowa,  222;  Thomas  y.  Board  of  Com'rs,  5  Ind. 
4  (since  oyermled).  In  seyeral  states  the  question  is  expressly  left  to  the  judg- 
ment of  the  legislature.  People  y.  Bowen,  21  N.  Y.  517,  It  avus  formerly  so  in 
Illinois.     Johnson  y.  Railroad  Co.,  23  III.  202. 
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Constitutional  probibitionB  against  creating  corporations,  or  grant- 
ing corporate  powers,  by  special  act,  are  not  to  be  construed  as  re- 
trospective, so  as  to  render  invalid  and  take  away  a  previous  grant 
of  corporate  powers  to  corporations  (H*gani2ed  and  in  actual  opera- 
tion.** 

BATIFICATION  OF  CLAIM  TO  COBFOBATE  EXISTENCE. 

8L  BecognitioiL  and  ratifloatioiL  by  the  legislatnre  of  a 
claim  of  corporate  existence  render  the  body  a  cor- 
poration. But  where  the  claim  is  wholly  without 
authority,  and  the  constitution  prohibits  the  cre- 
ation of  corporations  by  special  act,  recognition 
and  ratification  by  special  act  are  not  effectual. 

Express  ratification  by  the  legislature  of  a  claim  to  corporate  ex- 
istence, or  an  implied  ratification  by  recognition  of  the  claim  and 
of  the  pretended  corporation  as  a  legally  existing  one,  as  by  empow- 
ering it  to  do  acts  which  only  a  corporate  body  can  do,  renders  the 
body  a  legal  corporation  as  fally  as  if  originally  created  by  the  leg- 
islature; and  this  is  true  even  where  the  claim  is  without  any  au- 
thority whatever.'^  And  such  a  ratification  relates  back,  and  ren- 
ders previous  acts  of  the  body  as  a  corporation  valid  corporate 
acts.'^  In  like  manner,  failure  to  comply  with  conditions  precedent 
in  an  attempted  organization  of  a  corporation  under  an  act  of  the 
legislature  may  be  waived  by  the  legislature,  and  so  cured,  in  the 

«•  Stote  T.  lUinoit  Cent  B.  Go.,  8S  Fed.  780,  769. 

so  Jameson  y.  People,  16  111.  257;  IllinoiB  G.  T.  R.  Ck>.  v.  Cook,  29  HI.  237; 
People  T.  Farnham,  86  111.  662;  MiteheU  y.  Deeds,  49  IlL  416;  Basshor  t.  Drea- 
sel,  34  Md.  603;  Attorney  General  y.  Joy,  66  Mich.  94,  20  N.  W.  806;  St.  Louis 
B.  Go.  y.  Northwestern  St.  L.  By.  Ck>.,  2  Mo.  App.  69;  People  y.  Peirin,  66  Cal. 
846;  Williams  t.  Bank,  2  Humph.  (Tenn.)  839;  Society  for  Propagation  of 
Gospel  in  Foreign  ParU  y.  Town  of  Pawlet,  4  Pet  480,  601;  Atlantic  &  P.  B. 
Co.  y.  Oity  of  St  Louis,  66  Ma  228;  Boykin  y.  State,  96  Ala.  16,  11  South.  66; 
McDougald  y.  Bellamy,  18  Ga.  411;  SUte  y.  Webb  (Ala.)  20  South.  462.  Com- 
pare People  T.  Kingston  &  M.  Turnpike  Boad  Co.,  28  Wend.  (N.  Y.)  198,  85 
Am.  Dec.  661.  An  act  amending  the  charter  of  an  alleged  corporation,  being  a 
recognition  of  its  corporate  existence,  cures  any  defects  in  the  original  incoipotmp 
tlon.     SneU  t.  City  of  Chicago,  188  IlL  418»  24  N.  B.  682. 

ii  See  the  cases  cited  aboye 
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ttoe  of  any  particiilax  corporation,  by  a  statute  expressly  approving 
and  ratifying  its  organization,  or  impliedly  doing  so  by  recognizing 
it  aa  ralid.*'  To  constitute  a  ratification  of  a  claim  to  corporate 
existence,  it  must,  of  coarse,  clearly  appear  that  the  legislature  in- 
tended to  recognize  the  corporation  as  existing.** 

As  was  stated  in  a  former  section,  a  special  act  waiving  a  fail- 
are  to  comply  with  conditions  precedent  in  the  attempted  organiza- 
tion of  a  corporation  under  a  general  law  is  not  a  violation  of  the 
constitutional  prohibition  against  the  ^creation"  of  corporations  by 
special  act;  but  it  is  otherwise  if  the  legislature,  by  special  act,  at- 
tempts to  ratify  a  claim  to  corporate  existence  that  is  altogether 
unauthorized.*^ 

INTENTION  TO  CREATE  A  COBPOBATION. 

22.  No  particalar  form  of  words  is  necessary  to  the  cre- 
ation of  a  corporation.  All  that  is  necessary  is 
that  such  an  intention  on  the  part  of  the  legisla- 
ture shall  clearly  appear  firom  the  act. 

In  creating  a  corporation  the  legislature  generally  uses  language 
which  admits  of  no  doubt,  as  the  words  "incorporate,"  "found," 
"erect,"  etc.;  but  no  particular  form  of  words  is  ever  necessary. 
It  was  so  held  in  Sutton's  Hospital  Case,**  and  the  same  principle  has 
been  declared  in  numerous  cases  since  that  time.  All  that  is  neces- 
sary is  that  it  shall  api)ear  that  the  legislature  intended  to  create  a 
corporation.  Such  an  intention  is  shown  whenever  all  the  powers 
and  faculties  essential  to  the  existence  of  a  corx>oratioiD  are  confer- 
red, though  the  words  "corporation"  or  "incorporate"  are  not  used 
in  the  statute.**     "Whenever  it  is  apparent  that  the  intention  of  the 

•s  Central  Agricultural  &  Mechanical  Asa'n  t.  Alabama  Gold  Life  Ina.  Co.,  70 
Ala.  120;  McAuley  y.  Railway  Co.,  83  111.  848;  Kanawha  Coal  Co.  y.  Coal  Co., 
Ped.  Cob.  No.  7,606. 

u  Thornton  ▼.  Railway  Co.,  123  Mass.  32,  1  Camming,  Cas.  Priy.  Corp.  402; 
Green  t.  Seymour,  3  Sandf.  Ch.  (N.  Y.)  285. 

■^  Ante,  IK.  46,  and  cases  there  cited. 

SB  10  Coke,  30,  2  Gumming,  Caa.  Priy.  Corp.  14. 

5«  Thomas  y.  Dakin,  22  V^^end.  (N.  Y.)  9,   1  Camming,  Cas.  Priy.  Corp.  1; 
Conservators  of  River  Tone  y.  Ash,  10  Bam.  &  C.  349,  1  Gumming,  Cas.  Priy. 
Corp.  23:  Dean  v.  Davis,  51  Gal.  406;   Mahony  y.  Bank  of  State,  4  Ark.  620. 
Clk.Pr.Corp.— 4 


50  CREATION    AND   CITIZENSHIP   OF   CORPORATIONS.  (Gh.  2 

legislature  will  be  defeated  if  certain  parties  are  not  found  to  pos- 
sess corporate  powers,  they  will  be  held  to  be  created  a  corpora- 
tion.**  "^  Thus,  a  grant  to  certain  persons  by  the  state,  of  property 
or  powers  which  they  cannot  hold  or  exercise  unless  they  have  a 
corporate  character,  will  confer  such  a  character.**  If  no  intention 
to  create  a  body  corporate  is  expressed,  and  the  powers  conferred 
may  be  exercised  as  well  by  an  unincorporated  association,  an  in- 
tention to  create  a  corporation  will  not  be  inferred.** 

AGREEMENT    BETWEEN    COBPOBATION   AND    STATE— AC- 
CEPTANCE OF  CHABTEB. 

28.  It  l8  essential  to  the  formatioxL  of  a  private  corpora- 
tion that  there  shall  be  consent  on  the  part  of  the 
persons  composing  it,  as  well  as  on  the  part  of  the 
state.  There  must  be  an  agreement  between  the 
corporators  in  their  collective  capacity,  or  the  cor- 
poration,  and  the  state.    Therefore — 

(a)  When  a  charter  is  offered  by  the  legislature,  it  must 

be  accepted,  to  have  any  effect. 

(b)  Until  acceptance,  the  state  may  withdraw  the  offer, 

as  by  repeal  of  the  law,  or  adoption  of  a  constitu- 
tional provision  rendering  it  void. 

«T  Bow  y.  Allenstown,  84  N.  H.  S51. 

*•  Bow  y.  AUenstown,  supra;  Dean  y.  Day  is,  51  Cal.  410;  Dann  y.  Unlyerslty^ 
0  Or.  357;  Town  of  North  Hempstead  y.  Town  of  Hempstead,  2  Wend.  (N.  Y.> 
109.  "Whenever  the  language  manifests  the  intention  of  the  goyemment  to 
confer  corporate  privileges,  they  may  be  conferred  without  the  adoption  of  any 
particular  technical  phraseology  or  minutely  descriptive  language.  It  is  indeed 
a  principle  of  law  that  has  been  often  acted  on,  that  where  rights,  privileges,  and 
powers  are  granted  by  law  to  an  association  of  persons  by  a  collective  name,  and 
there  is  no  mode  by  which  such  rights  can  be  enjoyed,  or  such  powers  exercised, 
without  acting  in  a  corporate  capacity,  such  associations  are,  by  implication,  a 
corporation,  so  far  as  to  enable  them  to  exercise  the  righti  and  powers  granted."^ 
Ang.  &  A.  Corp.  SS  77,  7& 

IS  Thus,  where  the  executive  council  of  Massachusetts  passed  a  resolution  aa 
follows:  "Advised,  that  a  company  of  artillery  be  established  by  Watertown, 
agreeable  to  military  law,"— it  was  held  that  the  intention  to  make  the  company 
a  corporation  could  not  be  inferred.  Shelton  v.  Banks,  10  Gray  (Mass.)  401.. 
And  see  Stebbins  t.  Jennings,  10  Pick.  (Mass.)  172. 
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(o)  The  offer  will  lapse  because  not  accepted  within  a 
specifled  time,  or  within  a  reasonable  time  where 
no  time  is  specifled. 

(d)  The  charter  must  be  accepted,  if  at  all,  uncondition- 

ally and  according  to  its  terms,  and  by  those  per- 
sons to  whom  it  is  made. 

(e)  In  the  absence  of  provision  to  the  contrary,  accept- 

ance of  a  charter  may  be  presumed  from  acts  of 
the  corporators;  and  it  will  be  presumed  where 
they  organize,  and  proceed  to  execute  the  powers 
conferred. 

24.  The  above  rules  apply  equally  to  acts  of  the  legisla- 
ture amending  existing  charters. 

It  is  commoDly  said  that  corporations  are  created  by  an  act  of  the 
sovereign, — ^in  this  country,  by  an  act  of  the  legislature, — and  in  a 
sense  this  is  true.  But  it  is  not  to  be  understood  from  this  that 
the  legislature  can  bring  a  private  corporation  into  existence  of  its 
own  accord,  and  without  the  consent  of  the  members  who  compose 
it.  The  consent  of  the  legislature  is  absolutely  essential  to  the 
existence  of  a  corporation;  but  it  is  equally  essential,  in  the  case  of 
private  corporations,  that  there  shall  be  consent  upon  the  part  of 
the  i)ersons  incorporated.  The  charter  of  a  private  corporation  is- 
a  contract  between  the  corporation  and  the  state;  and  we  may 
therefore  apply  to  the  formation  of  a  private  corporation  the  prin- 
ciples of  law  governing  ofPer  and  acceptance  in  the  formation  of  other 
contracts. 

If  persons  apply  to  the  legislature  for  a  charter,  this  is  sufficient 
evidence  of  consent  on  their  part,  and,  when  the  charter  is  granted, 
no  acceptance  of  it  by  them,  other  than  will  be  implied  from  their  pre- 
vious application,  need  be  shown.**  Indeed,  they  may  be  considered 
as  having  made  an  offer,  and  the  state  as  having  accepted  it  If, 
however,  without  such  application,  the  legislature  oflPers  a  charter, 
either  to  particular  persons  by  a  special  act,  or  to  persons  or  a  class 

••Perkini  ▼.  Sanders,  06  Mias.  733;  Society  of  Middlesex  Uusbandmen  & 
Manufacturers  ▼.  Davis,  8  Mete  (Mass.)  133;  City  of  Atlanta  y.  Gate  Oiij  Gas- 
light Co.»  71  Ga.  106. 
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of  persoiui  generaUy  by  a  general  law,  an  acceptance  mncrt  be  diawjx. 
Until  acceptance,  the  offer  of  a  charter,  either  by  a  general  or  a  spe- 
cial law,  can  have  no  effect  whatever.**  An  act  of  the  legislature 
authorizing  persons  to  become  a  body  corporate  by  complying  witk 
certain  terms  and  conditions  is,  until  accepted  by  the  persons  author- 
ized, nothing  but  an  offer  on  the  part  of  the  state,  which  may  be 
withdrawn  by  it  at  any  time;  and  it  is  withdrawn,  so  as  to  be  no 
longer  open  for  acceptance,  by  a  repeal  of  the  act  by  the  legislature, 
or  by  the  adoption  of  a  constitutional  provision  rendering  such  an 
act  void.** 

It  is  also  the  rule  in  the  formation  of  corporations,  as  it  is  in  the 
formation  of  contracts  generally,  that  the  offer  of  a  charter  by  the 
state  must  be  accepted  according  to  its  terms.  It  cannot  be  accepted 
conditionally  or  on  terms  varying  from  the  offer,  nor  can  it  be  ac- 
cepted in  part  and  rejected  in  part,  unless  this  is  allowed  by  the 
act**  On  the  same  principle,  the  offer,  if  made  to  particular  per- 
sons, must  be  accepted  by  them.  It  cannot  be  accepted  by  others, 
nor  by  a  part,  only,  of  those  to  whom  it  is  offered.**  General  laws 
authorizing  the  formation  of  corporations  are  general  offers  to  any 
'  persons  who  may  bring  themselves  within  their  provisions.  If  con- 
ditions precedent  are  prescribed  in  the' statute,  or  certain  acts  are  re- 

•1  State  T.  Dawson,  16  Ind.  40,  1  Cumming,  Cas.  PriT.  Corp.  65,  W.  D.  Smith, 
Gas.  Corp.  19,  Shep.  Cas.  Corp.  64;  Smith  y.  Silver  Val.  Min.  Co.  (Md.)  20  Atl. 
1032;  Bagg's  Caae,  1  RoUe,  224;  Hammond  t.  Jethro,  2  Brownl.  &  O.  100;  Rex 
y.  Amery,  1  Term  R.  575;  Ratter  t.  Chapman,  8  Mees.  &  W.  25;  Falconer  t. 
Campbell,  Fed.  Cas.  No.  4,G20;  Ellis  t.  Marshall,  2  Mass.  260;  Yeaton  .y.  Bank 
of  Old  Dominion,  21  Orat  (Ya.)  593;  President,  etc.,  of  Lincoln  &  Kennebec  Bank 
y.  Richardson,  1  Greenl.  (Me.)  79;  Shortz  y.  Unangst,  8  Watts  &  S.  (Pa.)  45; 
Haslett's  Ex'rs  y.  Wotherspoon,  1  Strobh.  Eq.  (S.  C.)  209;  Willis  y.  Chapman  (Yt.) 
36  Atl.  459.  **The  mere  grant  of  a  charter,  where  it  does  not  appear  upon  the  face 
of  the  incorporating  act,  or  otherwise,  that  the  named  corporators  applied  for  it, 
does  not  create  the  corporate  body.  Something  more  must  be  done.  There  must 
be  at  least  an  acceptance  of  the  grant  by  a  majority  of  the  corporators  before  cor- 
porate life  and  existence  can  begin."     Per  Miller,  J.,  in  Smith  y.  Mining  Co.,  supra. 

«s  State  y.  Dawson,  supra;  Aspinwall  y.  Dayiess  County  Com*rs,  22  How.  804; 
Oillespie  y.  Railroad  Co.,  17  Ind.  243. 

«8  Rex  y.  Westwood,  4  Bam.  &  C.  781,  7  Bing.  1;  Lyons  y.  Railroad  (>>.,  82 
Md.  18,  29. 

«*  Ang.  &  A.  Corp.  25:  Cook,  Stock,  RtockB.  &  Corp.  Law,  S  649;  Mor.  Priv. 
Corp.  S  22;   Rex  y.  Amery,  1  Term  R.  589. 
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quired  to  be  done,  they  are  terms  of  the  offer,  and  must  be  com- 
plied with.*'  The  state's  offer  of  a  charter,  like  the  offer  in  the 
formation  of  an  ordinary  contract,  must  be  accepted  within  the  time 
specified  in  it,  or^  if  no  time  for  acceptance  is  specified,  it  mast  be 
accepted  within  a  reasonable  time.  If  it  is  not  so  accepted,  the 
offer  will  lapse,  and  will  be  no  longer  open  for  acceptance.** 

The  acceptance  of  a  charter  may  be  inferred  from  the  acts  of  the 
corporators,  or  a  majority  of  them;  and  a  written  instrument  or  note 
of  acceptance  is  not  indispensable,  unless  made  so  by  the  terms  of 
the  act.*^  Any  act  on  the  part  of  the  corporators,  which,  shows  an 
unequiYocal  intention  to  accept,  is  sufficient;  as,  for  instance,  where 
they  proceed  to  execute  the  powers  conferred  by  the  charter  offered 
them.*'    If  such  acts  are  shown,  acceptance  will  be  presumed.** 

The  rule  that  a  charter  must  be  acceptM  before  it  can  have  any 
effect  applies  to  acts  of  the  legislature  extending  a  charter  that  has 
expired,  or  is  about  to  expire.^*  It  also  applies  to  acts  amending  ex- 
isting charters  under  a  right  reserved  to  the  state  when  the  diarter 
was  granted;  ^^  for,  though  the  state  may  reserve  the  right  to  amend 
the  charter  of  a  private  corporation,  it  cannot  compel  the  members 

•s  Post,  p.  55;  Fire  Department  of  New  York  t.  Kip,  10  Wend.  (N.  Y.)  266; 
Qninian  t.  Railway  Co.  (Tex.  Sup.)  34  S.  W.  78& 

••  8Ut0  T.  Boll,  16  Conn.  179;  Bonaparte  t.  Railroad  Oo.*  76  Md.  840,  28  Ati. 
784. 

•1  Rez  T.  Amerjt  1  Term  R.  576;  Bank  of  tJ.  8.  t.  Dandridge,  12  Wheat  64, 
70;   GleaTea  t.  Turnpike  Co.,  1  Sneed  (Tenn.)  491. 

•«  See,  in  addition  to  tlie  caaea  cited  above,  Demarest  t.  Flack,  128  N.  Y.  206,  28 
N.  S.  646;  State  t.  Montgomery  light  Co.,  102  Ala.  694,  16  South.  847;  Jack- 
eon  T.  Walah,  76  Md.  304,  23  Atl.  778;  St  Joseph  &  I.  R.  Co.  t.  Shambaugh,  106 
Mo.  567,  17  8.  W.  681;  Com.  t.  Cullen,  18  Pa.  8t  188;  BuaaeU  t.  McLelian, 
14  Pick.  (Maaa.)  63;  Society  of  Middlesex  Huabandmen  &  Manufacturers  v. 
Davis,  3  Mete.  (Mass.)  133;  McKay  t.  Beard,  20  &  C.  156.  Signing  the  articles 
of  aasodation,  and  complying  with  aU  the  other  requirements  of  a  general  law 
authorising  the  formation  of  oorporationa,  is  clearly  sufficient  evidence  of  accept- 
ance. Glymont  Imp.  A  Exc.  Co.  t.  Toler,  80  Md.  278^  30  AtL  661;  Benbow  v. 
Cook,  116  N.  C.  824,  20  8.  B.  468. 

••  Bank  of  U.  8.  ▼.  Dandridge,  12  Wheat  64,  70. 

f  President,  etc.,  of  Lincoln  &  Kennebec  Bank  t.  Richardson,  1  GreenL 
<Me.)  79. 

Ti  com.  ▼.  Cullen,  18  Pft.  8t  188;  Yeaton  t.  Bank,  21  Grat  (Va.)  598;  post, 
p.  213. 
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to  accept  the  charter  as  amended,  any  more  than  it  conld  compel 
them  to  accept  the  original  charter.  If  they  do  not  choose  to  adopt 
the  amendment,  they  may  give  up  their  charter  altogether.  The 
acceptance  of  an  amendment,  like  the  acceptance  of  an  original  char- 
ter, may  be  implied  from  the  conduct  of  the  corporation  or  its  mem- 
bers, and  it  will  be  conclasively  presumed  if  the  powers  conferred  by 
the  amendatory  act  are  exercised.^* 

The  acceptance  of  an  amendatory  act,  as  we  shall  see,  must  gen- 
erally be  by  the  shareholders,  and  not  by  the  board  of  directors.  It 
must  be  so  if  it  dianges  the  constitation  of  the  corporation.  Thus, 
if  an  act  of  the  legislature  authorizes  a  corporation  to  increase  its 
capital  stock,  the  directors  cannot  make  the  increase  without  the  as- 
sent of  the  shareholders.^*  If,  howerer,  action  by  the  stockholders 
is  not  required  by  the  act  itself,  and  the  act  merely  grants  an  addi- 
tional privilege  which  is  within  the  scope  of  the  general  authority  of 
the  board  of  directors, — as,  where  an  act  authorizes  a  railroad  com- 
pany to  take,  for  a  station,  land  belonging  to  another  railroad  c<mi- 
pany,  and  tiie  by-laws  vest  in  the  directors  the  power  to  take'  lands 
and  locate  stations, — it  has  been  held  that  their  acts  alone  will  be 
sufficient  evidence  of  acceptance.^* 

PLACE  OF  ORGANIZATION. 

36.  The  aoceptance  of  the  charter  by  the  corporators,  and 
other  aots  necessary  to  the  organization  of  this  cor^ 
poration,  must  take  place  within  the  state. 

TS  Com.  T.  OuUen,  supra.  And  tee  Jackson  t.  Walsh,  75  Md.  304,  23  AtL  778; 
Illinois  River  R.  Co.  t.  Zimmer,  20  111.  654;  Owen  v.  Purdy,  12  Ohio  St  78; 
ante,  p.  68,  and  cases  there  cited  in  notes  07-69.  In  MiUer  ▼•  Insurance  Co., 
02  l^nn.  167,  21  8.  W.  89,  it  was  held  that  an  insurance  comi>any,  by  issuing  poli- 
cies  and  continuing  business  after  an  act  amending  the  charters  of  such  com- 
panies, passed  in  pursuance  of  a  right  of  amendment  reserved  to  the  state  in 
the  general  incorporation  law,  which  amendment  the  company  was  therefore  bouad 
to  adopt  If  it  wished  to  continue  business,  thereby  accepted  the  amendment 

Ts  Bidman  v.  Bowman,  58  111.  444;  Chicago  City  Ry.  Co.  t.  Allerton,  18  WaM. 

283. 
1*  Bastem  R.  Co.  ▼.  Boston  &  M«  B.  Co^  111  Mass.  125.     As  to  the  power  9t 

directors,  see  post,  p.  485. 
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The  officers  of  a  corporation  maj  perform  acts  as  agents  of  the 
corporation  outside  of  the  state  of  its  creation,  unless  prohibited  by 
local  legislation;  but  no  strictly  corporate  act  can  be  done  outside  of 
the  state/*  The  reason  is,  as  we  shall  presently  show,  that  a  cor- 
poration can  have  no  legal  existence  outside  of  the  boundaries  of  the 
sovereignty  by  which  it  was  created.'*  Acceptance  of  a  charter,  and 
organization  under  it,  are  strictly  corporate  acts,  and  must,  to  be 
eflectiye,  take  place  within  the  state.  Thus,  where  a  charter  was 
granted  by  the  state  of  North  Carolina,  and  the  corporators,  who 
were  authorized  to  act  as  directors  until  others  should  be  elected,  as- 
sembled in  Baltimore,  and  there  passed  resolutions  of  acceptance, 
and  performed  the  other  acts  necessaiy  to  organize  the  corporation, 
it  was  held  that  the  proceedings  were  void,  and  that  the  pretended 
corporation  had  no  legal  existence.'^ 

COMPLIANCE  WITH  CONDITIONS  PRECEDENT. 

26.  Where  the  law  authorizing  the  fomiation  of  a  corpora- 
tion prescribes  formalities  to  be  observed  as  condi- 
tions precedent  to  becoming  a  corporation,  a  com- 
pliance therewith  is  essential  to  the  legal  existence 
of  a  corporation.    But 

(a)  A  substantial  compliance  is  suflElcient. 

(b)  The  legal  existence  of  a  corporation  is  not  affected 

by  noncompliance  with  provisions  that  are  merely 
directory,  and  not  mandatory. 

7  B  Miller  T.  Ewer,  27  Me.  609;  Freeman  t.  Mill  Co.,  88  Me.  848;  Smith  t. 
Mining  Co.,  64  Md.  85,  20  AtL  1082. 

f  Post,  p.  74. 

TT  Smith  T.  Mining  Co.,  84  Md.  86,  20  Atl.  1082.  And  tee  MUIer  t.  Ew«r,  27  Me. 
509.  Compare  Ohio  &  M.  R.  Co.  t.  McPherson,  35  Mo.  13.  In  Glymont  Imp.  & 
Ezc  Co.  T.  Toler,  80  Md.  278,  30  Atl.  651,  it  wbb  held  that,  though  the  directors  of 
a  corporation  held  their  fint  meeting  and  organized  outside  the  state,  organization 
within  the  state  was  shown  by  the  fact  that  ever  since  Its  Incorporatioo  the  cor- 
porators and  their  successors  had  exercised  corporate  rights  of  every  kind  under 
the  charter,  had  issued  certificates  of  stock  under  the  corporate  seal,  had  ex- 
pended money  in  developing  its  property,  that  a  board  of  directors  had  been  anna- 
ally  elected  by  the  stockholders  within  the  state,  and  the  directors  so  elected  con- 
trolled and  managed  the  property  and  affairs  of  the  corporation. 
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(o)  Nor  ifl  it  affected  by  noncompliance  with  conditions 
subsequent.  This  includes  conditions  precedent  to 
the  right  to  do  business,  -which  are  not  intended  as 
conditions  precedent  to  incorporation. 

(d)  A  corporation  de  facto  may  exist  notwithstanding 

noncompliance  with  conditions  precedent;  and  in 
such  a  case  the  existence  of  the  corporation  can 
only  be  questioned  by  the  state,  and  in  a  direct 
proceeding  brought  for  that  purpose. 

(e)  A  person  may  be  estopped  fSrom  denying  that  an  as- 

sociation is  a  corporation  by  dealing  with  iU  or 
holding  it  out,  as  a  corporation. 

Since  it  lies  entirely  with  the  state  whether  it  will  create  a  cop- 
poration  or  not,  it  has  a  right  to  impose  any  conditions  it  may  see 
fit  in  the  charter  or  act  authorizing  incorporation,  and  a  substantial 
compliance  therewith  by  the  corporators  is  essential  to  the  legal 
existence  of  a  corporation.  In  Attorney  General  v.  Hanchett^*  a 
Michigan  statute  declared  that  whenever  the  common  council  of  a 
city  should,  by  resolution,  declare  that  it  was  expedient  to  have  wa- 
ter works  constructed,  but  that  it  was  inexpedient  for  the  city  to  con- 
struct such  works,  it  should  be  lawful  for  private  individuals  to  or- 
ganize a  water  company  in  the  manner  therein  set  forth.  The  de- 
fendants sought  to  organize  a  corporation  under  this  statute,  and  as- 
sumed to  act  as  such,  without  any  resolution  as  required  by  the 
statute.  In  proceedings  by  the  state,  the  defendants  were  ousted 
from  the  exercise  of  corporate  powers  on  the  ground  that  such  a 
resolution  by  the  common  council  of  the  city  was  a  condition  preced- 
ent to  the  legal  existence  of  a  corporation  under  the  statute.  And 
so  it  has  been  held  where  the  statute  required  that  there  should  be  a 
certain  number  of  associates;  '•  that  there  should  be  written  articles 
of  agreement  between  the  corporators;  *^  that  the  artides  of  associa- 

Tt  42  Mich.  486,  4  N.  W.  182. 

f  Montgomery  ▼•  Forbes,  148  Mass.  249,  19  N.  B.  842,  and  1  Onmming,  Gas. 
PriT.  Oorp.  69;  BUte  t.  Critchett,  87  Minn.  18,  82  N.  W.  787;  Broderip  r.  Salo- 
mon [1895]  2  Ch.  328. 

>•  Utley  T.  Tool  Co.,  11  Gray  (Mass.)  189;  Unity  Ins.  Co.  ▼.  Oram,  48  N.  H. 
686.  Where  the  statute  requires  written  articles  of  association,  "it  is  obTiona 
that  the  three  or  more  persons  must  sign  and  execute  these  articles  in  such  a 
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tion  should  set  forth  certain  facts;  *^  that  they  should  be  subscribed 
by  the  corporators,"*  and  acknowledged  by  them;  ••  that  the  articles 
or  a  certificate  should  be  recorded  or  filed  in  a  certain  court  or  of- 
fice; '^  that  notice  of  organization,  setting  forth  certain  f^cts,  should 
be  published.** 

manner  as  to  come  within  tlit  well-estaUiflbed  roles  of  law  prescribing  the.  ele- 
ments necessary  to  constitute  a  signing  or  execution  which  will  make  the  paper 
executed  the  legal  and  binding  Instrument  of  the  person  who  executes  it.  Their 
signatures  must  not  be  inrocured,  without  fault  on  their  part,  by  fraud;  nor  must 
they  be  affixed  with  the  understanding  and  upon  condition  that  the  paper  signed 
is  not  to  take  legal  effect,  and  be  Talid  and  binding,  either  presently,  or  at  some 
fixed  and  definite  time,  or  upon  the  happening  of  some  contingency  or  fulfillment 
of  some  condition  within  the  bounds  of  possibility.  Nor  is  it  obvious  how  such 
an  instrument  as  this,  more  than  any  other,  can  have  life  and  binding  force,  if 
executed  only  to  take  effect  upon  the  happening  of  some  event,  unless  it  is  shown 
that  the  event  has  happened."     CJorey  v.  Morrill,  61  Vt  598,  17  Atl.  840. 

>i  As  that  they  should  set  forth  the  number  of  directors  and  their  names.  Heed 
V.  feailway  Go.,  50  Ind.  942;  or  that  they  should  give  the  names  and  places  of 
residence  of  the  subscribers  to  stock,  Busenback  v.  Uoad  Co.,  43  Ind.  265;  Miller 
V.  Road  Co.,  52  Ind.  51;  or  should  state  the  manner  of  carrying  on  the  business. 
State  V.  Centra]  Ohio  Mut  Relief  Ass'n,  29  Ohio  8t  399;  or  the  place  of  carry- 
ing on  the  business,  Harris  v.  McGregor,  29  Cal.  124;  Montgomery  v.  Forbes,  148 
Mass.  249,  19  N.  E.  342.  1  Cumming,  Cas.  Priv.  Corp.  69;  or  the  purposes  of  the 
iDcorporatlon.  West  v.  Ditching  Co.,  32  Ind.  138;  O'Reiley  v.  Draining  Co.,  Id. 
169;  Attorney  Ueneral  t.  Lorman,  59  Mich.  167,  26  N.  W.  311;  In  re  Crown 
Bank,  44  Ch.  Div.  634;  or  the  fact  that  a  majority  of  the  associates  were  present 
and  voted  at  the  election  of  directors.  People  t.  Selfridge,  52  Cal.  331.  The  fact 
that  the  articles  claim  more  than  the  act  allowed  does  not  vitiate  them  so  as  to 
prevent  the  corporation  from  coming  Into  existence.  The  excessive  claims  may 
be  rejected  as  surplusage.  Eastern  Plank-Road  Ca  T.  Vaughan,  14  N.  Y.  546; 
Bhick  V.  Enterprise  Co.  (Ind.  App.)  44  N.  E.  48;  poet,  p.  58. 

•s  Kaiser  v.  Bank,  56  Iowa,  104,  8  N.  W.  772.  Articles  may  be  signed  by  the 
corporators  by  their  usual  signatures,  and  the  use  of  initials  to  designate  their 
Christian  names  is  not  objectionable.     State  v.  Beck,  81  Ind.  500. 

••  Doyle  V.  Mizner,  42  Mich.  332,  3  N.  W.  968;  Kaiser  t.  Bank,  56  Iowa  104, 
8  N.  W.  772.  If  the  statute  requires  that  five  persons  shall  subscribe  the  articles, 
and  that  they  shall  be  acknowledged  by  each,  articles  subscribed  by  five  persons, 
but  acknowledged  by  four  only,  are  not  sufficient  People  v.  Montecito  Water 
Co.,  97  Cal.  276,  82  Pac.  236.  The  notary's  certificate  of  acknowledgment  of  the 
articles  need  not  show  that  the  persons  acknowledging  the  same  are  personally 
known  to  him.     People  v.  Cheeseman,  7  Colo.  376,  3  Pac.  716. 

•*  Abbott  V.  Smelting,  etc.,  Co.,  4  Neb.  416:    Kaiser  v.  Bank,  56  Iowa,  104, 


••  Clegg  T.  Grange  Oo.»  61  Iowa,  121,  15  N.  W.  866w 


^8  CREATION    AND   CITIZENSHIP  OF  OORPORATIONS.  (Ch.  2 

Sometimes,  sabscriptions  to  stock  to  a  certain  amount  are  re^ 
quired  as  a  condition  precedent;  '*  and  it  is  sometimes  required  that 
a  certain  percentage  of  the  stock  subscribed  shall  be  paid  up,  or 
shall  be  paid  in  cash.*^  In  the  absence  of  such  a  requirement  in 
the  statute,  subscriptions  to  stock  are  not  a  condition  precedent  to 
corporate  existence ;  but  the  corporation  may  be  organized,  and  the 
stock,  or  part  of  it,  may  be  subscribed  afterwards.**  Illustrations 
of  conditions  precedent  might  be  multiplied  almost  indefinitely.** 
The  fact  that  the  articles  of  association  claim  more  than  the  law 


8  N.  W.  772;  ChUds  t.  Hnrd,  82  W.  Va.  60,  9  8.  E.  3tS2;  Bigelow  t.  Gregory. 
73  III.  197;  Hurt  v.  Salisbury,  ^  Mo.  311;  Walton  y.  Hiley,  8&  Ky.  413,  3  8. 
W.  605:  LoTerin  v.  McLaughlin  (111.  Sup.)  44  N.  U.  99.  Compare  Granby  Min- 
ing &  Smelting  Go.  ▼.  Richards,  96  Mo.  106,  8  S.  W.  24JH,  As  to>  filing  copy  with 
the  secretary  of  state,  see  First  Nat.  Bank  t.  Da  vies,  4H  Iow«,  424;  Indianapolis 
P.  &  M.  Cow  T.  Herkimer,  46  Ind.  142;  Gamett  y.  Kichardson,  35  Ark.  144. 
And  compare  liokelumue  Hill  Canal  &  Mining  Co.  y.  Woodbury,  14  Cal.  424; 
Walton  T.  Riley,  85  Ky.  413,  3  8.  W.  605.  The  corporation,  under  some  statutes, 
comes  into  existence  before  filing  the  certificate,  filing  the  certificate  being  required 
as  eyidence  of  the  corporate  existence,  which  dates  from  the  time  fixed  in  the 
certificate.     See  Vanneman  y.  Young,  52  N.  J.  Law,  408,  20  Atl.  53. 

•«  See  post,  p.  308;  People  y.  Chambers,  42  Cal.  201;  Sweney  y.  TsJcott,  85  Iowa, 
103,  62  N.  W.  106;  Lake  Ontario,  A.  &  N.  T.  R.  Co.  y.  Mason,  16  N.  Y.  451; 
Franklin  Fire  Ins.  Co.  y.  Hart,  31  Md.  59.  Id  Holman  y.  State,  105  Ind.  569, 
5  N.  B.  702,  it  was  held  that  where  the  state,  by  quo  warranto,  directly  chal- 
lenged the  right  of  persons  to  act  as  a  corporation,  and  it  appeared  that  many  of 
the  subscribers  for  the  stock  were  notoriously  insolyent,  and  had  no  expectation, 
at  the  time  they  subscribed,  of  eyer  pajring  their  subscription,  thus  leaying  the 
amount  subscribed  in  good  faith  less  than  that  required  by  the  statute,  a  judgment 
of  ouster  was  proper. 

»T  People  y.  Chambers,  42  Cal.  201. 

•s  Perkins  y.  Sanders,  56  Miss.  733;  Hammond  y.  Straus,  53  Md.  1;  Proprie- 
tors of  City  Hotel  y.  Dickinson,  6  Gray  (Mass.)  586;  Minor  y.  Bank,  1  Pet.  46; 
Johnson  y.  Kessler,  76  Iowa,  411,  41  N.  W.  57;  National  Bank  y.  Texas  Iny. 
Ca,  74  Tex.  421,  12  S.  W.  101;  Singer  Manufg  Co.  y.  Peck  (8.  D.)  67  N.  W. 
947. 

«»  See  Capps  y.  Prospecting  Co.,  40  Neb.  470.  58  N.  W.  956;  Martin  y.  Deets, 
102  Oal.  55.  36  Pac.  368;  Heinig  y.  Manufacturing  Co.,  81  Ky.  300.  A  certifi- 
cate of  incorporation,  which  proyides  that  the  corporate  atfainr  shall  be  controlled 
by  its  president,  yice  president,  and  attorney,  instead  of  proyiding  for  a  board  of 
directors,  or  trustees,  as  required  by  the  statute,  is  insuflicient  to  create  a  corpora- 
tion de  jure.     Bates  t.  Wilson,  14  Colo.  140,  24  Pac  99. 
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allows  does  not  render  the  incorporation  invalid,  if  the  excessive 
psirt  of  the  claim  can  be  rejected  as  surplusage.** 

Substantial  OorrypUance  with  ths  Statute  is  SuffideniL 

In  organizing  a  corporation  under  either  a  general  or  a  special 
law,  only  a  substantial  compliance  with  the  provisions  of  the  statute 
is  required,  even  as  against  the  state.  Thus,  it  has  been  held  that 
the  organization  of  a  corporation  is  sufficient  where  the  require- 
ments of  the  statute  are  all  observed,  but  not  in  the  order  prescrib- 
ed; '^  that,  where  the  statute  requires  the  directors  to  be  named  in 
the  articles  of  association,  it  is  a  sufficient  compliance  with  the  stat- 
ute if  the  articles  are  adopted  at  the  time  of  electing  directors.*' 
Many  other  cases  may  be  cited  to  the  same  effect**  As  was  said  in 
a  California  case,  however:  'because  a  substantial  compliance  will 
do,  it  does  not  follow  that  any  positive  statutory  requirement  can  be 
omitted,  on  the  ground  that  it  is  unimportant.  They  are  condi- 
tions precedent  to  acquiring  a  statutory  right,  and  none  can  be  dis- 
pensed with  by  the  court''  •* 

•0  1  Tbomp.  C3orp.  f  229:  People  t.  Uheeseman,  7  Colo.  STtt,  8  Pae.  716.  in 
this  case,  under  a  statute  mcorp<Mratioii  for  the  period  of  20  years,  the  articles  of 
associatioii  proTided  for  a  corporate  existence  for  50  yean.  The  court  held  that 
tlie  corporation  could  exist  for  *20  years.     See  ante,  p.  57,  note  81. 

•1  Eakright  t.  UaUroad  Co..  18  Ind.  404. 

•s  Eiakright  t.  Railroad  Ck>.,  supra. 

•s  Ronaan  Cathdic  Orphan  Asylum  t.  Abrams,  4B  Cal.  455;  People  ▼.  Stockton 
&  V.  R.  Ca,  45  CaJ.  806,  818;  Oroville  &  V.  H.  Co.  y.  Supervisors  of  Plumas 
Co.,  87  Cal.  854;  Uliomton  v.  Balcom,  86  Iowa,  ItW,  52  N.  W.^W;  State  ▼. 
Wood,  18  Mo.  App.  139,  84  Mo.  378;  Buffalo  &  P.  K.  Ca  v.  Hatch,  20  N.  Y.  157; 
Rogpers  t.  Society,  19  Vt  187.  Failure  of  the  notarjr's  certificate  of  acknowl- 
edgment of  articles  of  association  to  show«  that  the  persons  acknowledging  the 
same  were  personally  known  to  him.  People  t.  Cheeseman,  7  Colo.  876,  8  Pac. 
716.  In  State  r.  Wood,  supra,  it  was  held  that  a  statutory  requirement  that 
one-half  of  the  capital  stock  shall  be  ''actually  paid  up  in  lawful  money  of  the 
United  States,'*  is  substantially  complied  with  if  the  coiimration  has  property  the 
market  Talne  of  which  is  greater  than  the  par  Talue  of  the  stock. 

•«  People  T.  Water  Co.,  97  Cal.  276,  82  Pac.  286.  In  this  case  the  statute 
required  the  articles  of  association  to  be  subscribed  by  fiye  or  more  persons,  and 
acknowledged  by  each.  It  was  held  that  where  five  persons  subscribed  the  articles, 
but  only  four  persons  acknowledged  them,  there  was  not  a  substantial  compli- 
ance. For  other  cases  on  this  point,  4ee  Glegg  t.  Grange  Cou,  61  Iowa,  121,  15 
N.  W.  86Qw     In  State  t.  Association,  29  Ohio  St  890,  it  was  held  that  a  cer- 
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• 

Pravisiana  That  a/re  Merely  Directory. 

It  is  not  every  provision  in  a  charter  or  act  of  incorporation  set- 
ting out  formalities  to  be  observed  that  is  to  be  regarded  as  man- 
datory, so  that  a  compliance  therewith  will  be  held  a  condition 
precedent     If  the  provision  is  merely  directory,  failure  to  comply 
with  it  will  not  be  fatal.     Whether  a  particular  provision  is  man- 
datory or  merely  directory  must  be  determined  by  ascertaining  the 
intention  of  the  legislature,  to  be  gathered  from  the  statute  and  its 
purpose;  and  in  the  cases  on  this  point  we  must  expect  to  find  some 
conflicting  decisions.     The  distinction  may  be  illustrated  by  two 
Massachusetts  cases.     In  the  first  (Utley  v.  Union  Tool  Co.),**  the 
alleged  corporation  was  an  association  which  had  undertaken  t-o 
assume  corporate  powers  under  a  statute  authorizing  three  or  more 
persons,  who  had  entered  into  "articles  of  agreement  in  writing^ 
for  the  transaction  of  certain  kinds  of  business,  to  organize  in  a 
manner  prescribed  by  the  statute,  and  thereby  become  a  corpora- 
tion.    The  court  held  that  written  articles  of  agreement  were  es- 
sential to  constitute  a  corporation,  and  that  these  articles  must  fix 
the  amount  of  the  capital  stock,  and  set  forth  distinctly  the  purpose 
for  which,  and  the  place  in  which,  the  corporation  was  established. 
"There  is  an  obvious  reason,"  it  was  said,  "for  making  such  organiza- 
tion by  written  articles  of  agreement  a  condition  precedent  to  the 
exercise  of  corporate  rights.     It  is  the  basis  on  which  all  subse- 
quent proceedings  are  to  rest,  and  is  designed  to  talce  the  place  of 
•  a  charter  or  act  of  incorporation,  by  which  corporate  rights  and 
privileges  are  usually  granted."     On  the  other  hand,  in  Newcomb 
V.  Reed,**  where  an  act  of  incorporation  provided  that  the  first 
meeting  should  be  called  by  a  majority  of  the  persons  named  in  the 
act  of  incorporation,  it  was  held  that  this  provision  was*  merely  di- 

tificate  of  incorporation  letting  forth  that  "the  manner  of  carrying  on  the  bnsi- 
ness  shall  be  such  as  the  association  shall  from  time  to  time  prescribe  by  rules, 
regulations,  and  by-laws,  not  inconsistent  with  the  laws  of  the  state,"  was  not  a 
substantial  compliance  with  a  requirement  that  the  certificate  should  show  *'the 
manner  of  carrying  on  the  business  of  said  association."  And  see  Ib  re  Crown 
Bank.  44  Ch.  Div.  (»4. 

••11  Gray  (Mass.)  139,  and  cases  heretofore  cited. 

••  12  Allen  (Mass.)  362,  1  Cumming,  Cas.  PriT.  Corp.  67. 
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rectory,  and  a  failure  to  comply  therewith  did  not  prevent  the  cor- 
poration  from  coming  into  existence.*^ 

I^esent    OrarU   with    Conditions  Subsequent — Cimditians  Precedent 

to  Doing  Business. 

Acta  authorizing  the  formation  of  a  corporation,  and  prescrib- 
ing conditions  precedent  to  its  coming  into  existence,  must  be  dis- 
tingoished  from  acts  creating  a  corporation,  and  giving  it  a  present 
corporate  existence,  but  prescribing  conditions  to  be  subsequently 
complied  with.  In  the  latter  case,  acceptance  of  the  grant  is  all 
that  is  necessary  to  the  creation  of  a  corporation.  Noncompliance 
with  a  condition  subsequent  does  not  affect  the  existence  of  the 
corporation,  though  it  may  be  ground  for  a  proceeding  by  the  state 
to  forfeit  the  charter.  An  act  of  the  legislature  of  Missouri,  in- 
corporating a  railroad  company,  declared  that  "a  company  is  hereby 
created,  called  the  'St  Joseph  &  Iowa  Railroad  Company,'^  and 
designated  the  first  board  of  directors,  but  imposed  no  conditions 
precedent  It  did  provide,  however,  that  the  directors  should  meet 
and  organize  as  a  board  of  directors,  and  open  books  for  subscrip- 
tions to  stock,  and  fixed  a  time  within  which  the  company  should 
commence  and  complete  its  road.  It  was  held  that  these  were 
merely  conditions  subsequent;  that  the  act  was  a  present  grant  of 
corporate  powers;  and  that  the  corporation  came  into  existence  on 
acceptance  of  the  charter.^* 

Conditions  precedent  to  the  formation  of  a^eoi^poration  must  be 
distinguished  from  conditions  precedent  tor  ihe  right  to  engage  in 
business  after  the  corporation  has  been  Ibrfaied.  Ibe  latter  are 
conditions  subsequent,  a  noncompliance  with"^  which,  while  it  may 
give  the  state  a  right  to  maintain  proceedingti  to  forfeit  the  char- 

•T  See,  also,  Walworth  t.  Bracket!,  98  Maag.  98;  €hrosa  t.  BJill  Co.,  17  III.  54; 
Froprietora  of  City  Hotel  in  Worcester  t.  Dickinson,  (S  Gray  (Mass.)  580,  593;  Eak- 
rigbt  y.  Railroad  Co.,  18  Ind.  404;  Humphreys  y.  Mooney,  5  Colo.  282;  Brain- 
tree  Watei^Snpply  Co.  r.  Tbwn  of  Braintree,  14(5  Mass.  482,  1»  N.  Ifl.  420. 

•8  St.  Joseph  &  I.  U.  Co.  ▼.  Shambaagh,  106  Mo.  557,  17  S.  W.  582.  See,  also, 
Oheraw  ft  C.  K.  Go.  t.  White,  14  B.  C.  51;  Toledo  ft  Ann  Arbor  U.  Ca  r.  John- 
son, 49  Mich.  148,  13  N.  W.  492.  For  other  illustrations  of  conditions  subsequent, 
see  Boston  Add  ManuTg  Co.  ▼.  Moring,  15  Gray  (Mass.)  211;  Schenectady  ft 
Saratoga  Plank-Koad  Oo.  t.  Thatcher,  11  N.  T.  102;  Merrick  r.  Governor  Co., 
101  MiM.  881. 
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ter,  does  not,  in  the  absence  of  such  proceedings,  in  ajiy  way  affect 
the  legal  existence  of  the  corporation.  The  case  of  Harrod  y.  Ha- 
mer  ••  illustrates  this  distinction.  A  statute  of  Wisconsin  provided 
that,  before  any  corporation  organized  thereunder  should  "com- 
mence business,"  the  officers  should  cause  the  articles  of  associa- 
tion to  be  published  in  the  papers,  make  a  certificate  setting  forth 
the  purpose  for  which  the  corporation  was  formed  and  certain  other 
facts,  and  deposit  the  same  with  certain  public  officers.  It  was 
held  that  a  failure  to  comply  with  these  conditions  did  not  affect 
the  legal  existence  of  the  corporation.***  "There  is  a  broad  and 
obvious  distinction  between  such  acts  as  are  declared  to  be  necessary 
steps  in  the  process  of  incorporation,  and  such  as  are  required  of  the 
individuals  seeking  to  become  incorporated,  but  are  not  made  pre- 
requisites to  the  assumption  of  corporate  powers.  In  respect  to 
the  former,  any  material  omission  will  be  fatal  to  the  existence  of 
the  corporation,  and  may  be  taken  advantage  of  collaterally,  in  any 
form  in  which  the  fact  of  incorporation  can  properly  be  called  in 
question.  In  respect  to  the  latter,  the  corporation  is  responsible 
only  to  the  government,  and  in  a  direct  proceeding  to  forfeit  its  char- 
ter." "» 

Who  may  Object — Corporation  ds  Facto — Eatoppd. 

While  conditions  precedent  must  always  be  performed,  in  order 
that  a  corporation  jgoLay  have  a  legal  existence,  it  does  not  by  any 
means,  follow  tbttt  dbjection  to  the  existence  of  a  corporation  on 
this  ground  can  be  raii^  by  any  and  every  person,  and  in  every  pro- 
ceeding. The  objection  may  always  be  raised  by  the  state  in  a 
direct  proceedings  brcfiight  by  it  to  test^the  right  to  corporate  ex- 
istence, as  in  ,quo  warranto  proceedings,  or  proceedings  in  the  na- 

••  82  Wis.  lez'        /    Vy 

100  See,  also,  l^re  ShakoiiAe'  Alnnufg  Oo.,  37  Minn.  91,  33  N.  W.  219;  Baker 
y.  Backus'  Adnt-r,  32  111.  ^,  bord  v.  Association,  37  Md.  320;  Hammond  v. 
Straus,  53  ^Id.  1,  11;  Ilolmos  v.  Gilliland,  41  Barb.  (N.  Y.)  568;  Hughesdale 
Manufg  Co.  ▼.  Vanuer,  12  U.  1.  491;  Uranby  Mining  &  Smelting  Go.  t.  Uich- 
ards,  96  Mo.  106.  8  iS.  W.  24(5:  Sparks  y.  Steel  Co.,  87  Ala.  294,  6  South.  196; 
Portland  &  G.  Turnpike  Co.  y.  Bobb,  88  Ky.  226»  10  S.  W.  794.  But  see  Bige- 
low  y.  Gregory,  73  111.  197;  Hurt  y.  Salisbury,  66  Mo.  311;  Jflsfeld  t.  Kenworth, 
60  Iowa.  389. 

isi  Mokelumne  Hill  Canal  Min.  Co.  ▼•  Woodboxy.  14  OaL  4StA;  Hyde  t.  Doe^ 
4  Sawy.  133^  Fed.  Caik  No.  tik9t». 
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ture  of  quo  warranto.^*'  Eyen  the  state,  however,  cannot  always 
raise  the  objection;  and  there  are  many  cases  in  which  private  indi- 
Yidnals  cannot  object  at  all,  though  in  .a  direct  proceeding  by  the 
state  it  might  be  held  that  there  was  no  legal  incorporation. 

We  shall  presently  see,  at  some  length,  that  if  there  has  been  a 
bona  fide  attempt  to  incorporate,  under  a  law  authorizing  incorpo- 
ration, and  the  law  has  been  so  far  complied  with  bb  to  make  the 
association  what  is  called  a  "corporation  de  facto,"  the  only  way  in 
which  its  corporate  existence  can  be  questioned  is  in  a  direct  pro- 
ceeding by  the  state,  brought  for  that  purpose.  Private  individuals 
cannot  raise  the  objection  in  such  a  case,  either  directly  or  indi- 
rectly, and  even  the  state  cannot  raise  the  objection  collaterally. 
If  failure  to  comply  with  conditions  precedent  prevents  the  com- 
ing into  existence  of  any  corporation,  either  de  jure  or  de  facto,  then, 
on  principle  and  in  reason,  the  question  may  be  raised  collaterally 
as  well  as  directly,  and  by  private  individuals  as  well  as  by  the 
state,  unless  there  is  something  to  operate  as  an  estoppel.  When 
a  private  individual,  therefore,  raises  the  objection  that  conditions 
precedent  have  not  been  complied  with,  the  question,  in  the  absence 
of  elements  of  estoppel,  is  whether  or  not  there  is  a  corporation  de 
facto.     If  there  is,  he  cannot  object;  otherwise,  he  can. 

Where  there  is  not  even  a  corporation  de  facto,  a  private  person 
may,  by  the  weight  of  authority,  be  barred  from  raising  the  objec- 
tion on  the  ground  that  he  is  estopped  by  his  conduct,  as  by  having 
dealt  with  the  pretended  corporation  as  a  corporation,  or  by  having 
held  it  out  to  the  public  as  a  legally  constituted  corporation. 

There  is  much  confusion,  and  some  direct  conflict,  in  the  deci- 
sions, on  the  law  governing  corporations  de  facto,  and  on  the  ques- 
tion of  estoppel.  These  questions  will  be  discussed  and  explained 
at  length  in  a  subsequent  chapter.^^* 

!•>  Attorney  Genenl  t.  Hanchett,  42  Mich.  430,  4  N.  W.  182;  People  y.  Mon- 
tedto  Water  Ca,  97  Gal.  276»  32  Fac.  2E56;  State  t.  Central  Ohio  Mut  Relief 
An'n,  29  Ohio  St  399;  People  ▼•  Seifridge,  52  Gal.  331;  People  t.  Chambers.  42 
CaL  201. 

!•«  Port  p.  88. 
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▲GBEBMENT  BBTWEBN  COBPOSATOBS  AHm  OOBPOBATIOB. 

27.  An  as^eement  between  the  corporators  and  the  oor- 
poration,  creating  a  contractual  relation  between 
them,  is  essential  to  the  creation  of  a  private  corpor- 
ation. 

It  is  essential  to  the  existence  of  a  private  corporation  that  there 
shall  be  an  agreement  between  the  corporators  and  the  corporation, 
creating  a  contractual  relation  between  them.  There  can  be  no 
such  thing  as  a  corporation  aggregate  without  members,  and  a 
person  cannot  become  a  member  except  by  his  own  agreement  or 
contract.  Some  writers  and  some  of  the  cases  saj  that  there  must 
be  an  agreement  between  the  members,  creating  a  contractual  rela- 
tion between  them,^^*  but  this  is  inaccurate.  There  is  no  contract 
between  individual  members  in  the  formation  of  a  corporation. 
The  contract  is  between  each  individual  member  and  the  whole  body 
of  members  in  their  collective  capacity,  represented  by  the  corpora- 
tion; that  is,  between  each  member  and  the  corporation.  A  sub- 
scription for  shares,  for  instance,  in  the  organization  of  a  corpora- 
tion, is  not  a  contract  between  the  subscriber  and  the  other  sub- 
scribers individually,  but  it  is  a  contract  between  each  subscriber 
and  the  corporate  body.  This  subject  will  be  explained  at  length 
in  a  subsequent  chapter.^** 

WHO  MAY  BECOMB  COBFOBATOBS. 

28.  Unless  excluded  by  the  statute,  any  person  -who  has 

the  capacity  to  enter  into  contracts  may  be  a  cor^ 
porator. 

29.  If  a  statute  provides  that  a  certain  number  ot  persons 

may  organize  a  corporation,  the  prescribed  num- 
ber of  bona  fide  corporators  is  necessary.  It  is 
competent  for  the  legislature  to  authorize  a  single 
individual  to  form  and  become  a  private  corpora- 

104  1  Mor.  PriT.  Corp.  S  24.     And  lee  Lauman  ▼.  Railroad  Co.,  80  Pa.  St.  42. 
106  Post,  p.  263. 
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tlon;  but  a  statute  will  not  oe  construed  so  as  to 
give  it  this  effect,  unless  it  is  clearly  manifest  that 
such  was  the  legislative  intent.  If  the  statute  au- 
thorizes **any''  number  of  persons  to  form  a  cor- 
poration, this  does  not  authorize  a  single  individu- 
al to  incorporate. 

Capacity  qfths  Corporators. 

It  is  an  implied  term  in  every  statnte  authorizing  the  formation 
of  corporations,  and  not  expressly  providing  otherwise,  that  the 
coi*porators  shall  be  persons  who  are  sni  juris,  and  competent  to  enter 
into  a  valid  contract,  though  the  statute  may  in  terms  say  nothing 
at  all  about  their  capacity.^^*  Thus,  it  is  implied  that  the  corpo- 
rators shall  be  of  full  age.*** 

Corporations  are  composed  generally  of  natural  persons  in  their 
natural  capadty;  but  they  may  be  composed  of  persons  in  their 
political  and  artificial  capacity,  as  other  corporationa  In  the  time 
of  Edward  the  Sixth,  a  hospital  corporation  was  established  and 
chartered  in  England,  composed  of  the  mayor,  citizens,  and  common- 
alty of  London;  and  the  same  is  true  of  a  number  of  colleges,  uni- 
versities, and  hospitals,  both  in  England  and  in  this  country.^®' 
The  universities  of  Oxford  and  Cambridge  are  corporations  com- 
posed of  many  colleges  which  are  separate  and  distinct  corporations. 
In  some  jurisdictions  one  business  corporation  is  allowed  to  take 
shares  in  another.*®*  It  has  been  very  generally  held  in  this  coun- 
try, however,  that,  in  the  absence  of  express  provision  to  that  effect 
in  the  statute,  a  private  business  corporation  cannot  become  a  mem- 
ber of  another  corporation  by  subscribing  for  shares,  as  it  is  con- 
sidered that  public  policy  restricts  the  right  to  form  a  corporation 
to  persons  acting  individually  and  in  their  natural  capacity.***  And 
it  has  been  held  that  this  rule  is  not  affected  by  the  fact  that  the 
statute  allows  ^^persons"  to  incorporate;  and  there  is  another  stat- 
ics In  re  Globe  Mut  Ben.  Am'ii,  68  Hun,  263,  17  N.  T.  Supp.  802. 

lOT  Id. 

ioi  RegenU  of  UniTenity  of  Maryland  r.  Williams,  9  Gill  &  J.  (Md.)  866,  8da 
»••  Post,  p.  161, 

110  Post,  p.  151.    See  Denny  Hotel  Co.  of  Seattle  v.  Schram,  6  Wash.  134.  8S 
Pac.  1002;    Central  R.  Go.  t.  Pennsylvania  B.  Co.,  81  N.  J.  Bq.  475. 
GlkJ^.Corp.- 
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ute  declaring  that  the  term  "person''  may  be  construed  to  include 
corporations  as  well  as  individuals,  as  this  does  not  require  such  a 
construction  in  all  caaes.^^^ 

Unless  the  statute  expressly  requires  that  the  individuals  organizr 
ing  a  corporation  shall  be  residents  of  the  state,  a  corporation  may 
be  formed  by  nonresidents,  and,  in  so  far  as  that  state  is  concerned, 
it  can  make  no  difference  that  the  place  of  business  of  the  corporation 
is  to  be  in  the  state  of  the  corporators'  residence.***  Whether  or 
not  the  corporation  will  be  recognized  as  valid  by  the  latter  state  is 
a  different  question,  and  depends  upon  whether  such  aji  incorpora- 
tion was  an  evasion  of,  and  a  fraud  upon,  its  laws.***  In  most 
states  a  certain  number  of  the  corporators  are  required  to  be  resi- 
dents. 

Number  of  CorporatotB. 

Generally,  the  statutes  authorizing  the  formation  of  corporations 
require  expressly  that  there  shall  be  at  least  a  certain  number  of 
corporators,  and  sudi  a  requirement  must  be  complied  with.  If 
less  than  the  required  number  of  persons  attempt  to  organize  under 
the  statute,  no  corporation  will  come  into  existence.***  And  the 
associates  must  be  bona  fide  corporators,  and  not  straw  men.*** 

It  is  perhaps  safe  to  say  that  there  is  in  no  state  a  statute  author- 
izing a  single  individual  to  form  himself  into  a  corporate  body,  and 
thus  change  his  status  and  liabilities  in  business  transactions.  It 
must  not  be  supposed,  however,  that  the  state  has  no  power  to  con- 
stitute a  single  person  a  private  corporation.  The  state  may,  if 
the  legislature  sees  fit,  and  there  are  no  constitutional  restrictions, 
grant  a  charter,  as  a  private  business  corporation,  to  one  man  alone, 
and  leave  it  optional  with  him  whether  he  will  associate  other  per- 
sons with  him,  or  have  succession  without  doing  so.  In  such  a 
case  it  was  said:  "The  grant  being  to  one  person,    •    •    •    the  in- 

111  Denny  Hotel  Co.  of  Seattle  r.  Schram,  supra. 

lis  Demarest  ▼.  Flack,  128  N.  T.  205,  28  N.  B.  645;  Lancaster  t.  Improyement 
Co.,  140  N.  Y.  576.  35  N.  E.  964. 

118  Demarest  y.  Flack,  supra. 

114  Montgomery  y.  Forbes,  148  Mass.  249,  19  N.  B.  842,  1  Gumming,  Gas.  Priy. 
Corp.  69;  Broderip  y.  Salomon,  L.  R.  [1895]  2  Gh.  323;  State  y.  Critchett,  87 
Minn.  13,  82  N.  W.  787. 

118  See  Broderip  y.  Salomon,  supra. 
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ference  necessarllj  is  that  It  was  the  intention  of  the  legislature  to 
pennit  that  one  person  or  his  successor  to  exercise  all  the  corporate 
powers,  and  to  make  his  acts,  when  acting  upon  the  subject-matter 
of  the  corporation,  and  within  its  sphere  of  action  and  grant  of 
power,  the  acts  of  the  corporation/'***  A  statute  is  not  to  be 
construed  as  authorizing  a  single  indiyidual  to  form  and  become 
a  corporation,  unless  such  an  intention  on  the  part  of  the  legislature 
is  clear.  Thus,  one  person  alone  cannot  organize  a  corporation  un- 
der a  statute  authorizing  '^anj  number  of  persons"  to  associate  them- 
selves and  become  incorpwated;  for  it  is  against  the  policy  and  in- 
tent of  the  law  to  permit  a  single  individual  to  conduct  his  business 
in  the  name  of  and  as  a  corporation,  so  as  to  exempt  himself  from 
the  liabilities  of  other  natural  persons.**^  Where  a  corporation 
ia  legally  organized  by  the  requisite  number  of  persons,  the  fact 
that  one  person  becomes  the  owner  of  all  the  shares  does  not  dissolve 
it"« 

PUBPOSB  OF  INCOBFOBATION. 

30.  Since  legrislative  authority  Is  essential  to  a  valid  in- 
corporation, the  purpose  for  which  a  corporation  is 
formed  must  come  within  the  purposes  authorized 
by  the  statute. 

SI.  A  corporation  formed  by  the  various  manufacturers 
and  sellers  of  a  product,  for  the  purpose  of  con- 
trolling the  supply  and  price,  and  stifling  competi- 
tion, is  contrary  to  public  policy,  and  illegal. 

• 

Since  there  can  be  no  valid  incorporation  without  legislative  au- 
thority, it  follows  that  the  object  of  a  proposed  corporation  must  be 
such  as  the  statute  authorizes.  It  is  not  a  question  whether  the  ob- 
ject is  lawful  or  unlawful,  but  whether  it  is  authorized."* 

The  difficulty  in  this  connection,  and  the  only  difficulty,  is  in  de- 

ii«  Penobscot  Boom  Corp.  t.  Lamson,  16  Me.  224.  And  see  Day  y.  Stetson,  8 
Greenl.  (Me.)  365. 

iiT  LouiBYille  Banking  Co.  t.  Bisenman,  94  Ky.  83,  21  8.  W.  531,  1049;  Swift 
T.  Smith,  65  Md.  428,  5  Atl.  684. 

11*  Poet,  p.  234. 

ii»  State  T.  International  InT.  Co.,  88  Wis.  512,  60  N.  W.  796. 
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tennining,  on  a  construction  of  the  statute,  whether  the  purpose  of 
particular  associations,  as  set  forth  in  the  articles  of  association  or 
certificate,  is  within  the  statute.  Some  cases  are  very  clear.  Thus, 
there  can  be  no  doubt  or  question  but  that  a  statute  authorizing 
corporations  for  manufacturing  purposes  does  not  authorize  a  oor- 
poration  for  banking,  or  for  constructing  and  operating  a  railroad. 
Sometimes,  however,  the  construction  of  the  statute  and  applica- 
tion of  the  rule  is  difficult.  A  statute  authorizing  the  formation 
of  corporations  '^for  buying,  selling,  exchanging  and  dealing  in  all 
kinds  of  property,  real  or  personal,  or  both,"  is  very  broad.  Per- 
haps it  might  be  held  to  authorize  a  manufacturing  or  banking  cor- 
poration; but  it  does  not  authorize  a  corporation  '^o  encourage  fru- 
gality and  economy  in  its  members;  to  create,  husband,  and  dis- 
tribute funds  from  monthly  installments,  dues,  or  investments  from 
its  members;  to  purchase,  take,  hold,  sell,  convey,  lease,  rent,  and 
mortgage  real  estate  and  personal  property;  to  loan  surplus  ac- 
cumulations; and  to  carry  on  and  conduct  a  general  investment  busi- 
ness,"— ^for  the  primary  object  of  such  an  association  is  to  obtain 
money  from  its  members,  and  the  disposal  of  the  money  obtained  by 
it  is  merely  an  incidental  or  secondary  object.*  ■•  Nor,  for  the  same 
reason,  is  such  a  corporation  authorized  by  a  statute  providing  for 
the  formation  of  corporations  ^'for  loaning  money  on  securities  or 
otherwise,"  or  "for  the  maintenance  of  any  benevolent  or  charitable 
institution."  *■*    Other  decisions  are  given  below.*** 

i«o  Id.  i«i  Id. 

it*  A  corporation  to  build  and  maintain  an  opera  honae  and  lecture  hall  ia 
authorized  by  a  statute  allowing  incorporation  for  the  support  of  any  educational 
or  literary  undertaking,  or  for  the  promotion  of  music  or  other  fine  arts.  Sey- 
mour Opera-House  Co.  t.  Wooldridge  (Tex.  Civ.  App.)  31  S.  W.  234.  A  statute 
allowing  corporations  to  carry  on  an  "industrial  pursuit"  authorizes  corporations 
to  carry  on  the  express  business,  Wells,  Fargo  &  Co.  t.  Northern  Pac.  R.  Co., 
23  Fed.  4G9;  or  a  mercantile  business  for  the  sale  of  goods,  Bashford-Burmister 
Co.  T.  Agua  Fria  Copper  Co.  (Ariz.)  85  Pac.  083;  Carrer  Mercantile  Co.  t. 
Hulme,  7  Mont  566,  19  Pac.  213.  A  statute  authorizing  '^manufacturing"  com- 
panies includes  electric  light  and  gas  companies.  Beggs  y.  Illuminating  Co.*  96 
Ala.  295,  11  South.  381;  Nassau  Gaslight  Co.  t.  City  of  Brooklyn,  89  N.  Y.  409; 
People  T.  Wemple,  129  N.  Y.  543,  29  N.  E.  80&  But  see  Com.  t.  Northern 
Electric  Light  &  Power  Co.,  145  Pa.  St  105,  22  Atl.  839.  ''Manufacturing**  in- 
cludes the  production  of  ice  by  artificial  means,  but  it  has  been  held  that  it  does 
not  include  the  coUectioo,  Btorage,  preparation  for  market,  and  transportation  of 
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Where  the  object  of  an  attempted  incorporation  cannot  be  brought 
within  any  of  the  purposes  specifically  mentioned  in  the  statute,  it 
is  often  sought  to  sustain  the  incorporation  under  a  general  clause 
contained  in  the  statutes  of  most  states.  The  construction  of  such 
clauses  has  given  rise  to  conflicting  decisions.  In  Wisconsin,  a 
statute,  after  specifying  certain  purposes  for  whidi  corporations 
might  be  formed,  added  the  general  clause,  ''or  for  any  lawful  busi- 
ness or  purpose  whateyer.''  The  Wisconsin  court,  construing  this 
clause,  held  that,  "by  a  well-settled  rule  of  construction,  these  gen- 
eral words  extend  only  to  things  of  a  kindred  nature  to  those  spe- 
cifically authorized  by  the  section.  'Noscitur  a  sociis.'  Any  other 
construction  would  enable  parties,  by  mere  agreement,  to  form  a  cor- 
poration for  any  conceivable  'business  or  purpose  whatever,'  not  in 
violation  of  law.  Certainly,  the  legislature  never  intended  to  grant 
such  unlimited  authority.^' **•    This  construction  is  certainly  very 

natarally  formed  ice.  People  t.  Knickerbocker  Ice  Co.,  09  N.  Y.  181,  1  N.  B. 
eOO.  Contra,  Attorney  General  y.  Lorman,  5&  Mich.  157,  26  N.  W.  311.  It 
also  includes  the  manufacture  of  lumber,  flour,  and  meal.  Cross  t.  Mill  Co.,  17 
111.  54.  A  statute  authorizing  corporations  for  "numufacturing*'  purposes  does 
not  authorize  a  corporation  for  the  purpose  of  carrying  on  a  manufacturing  busi- 
ness, and  also  another  and  independent  business  not  properly  incident  to  or  con- 
nected with  manufacturing.  State  t.  Minnesota  Thresher  Manuf'g  Co.,  40  Minn. 
213,  41  N.  W.  1020.  A  statute  authorizing  corporations  *'for  the  erection  of 
buildings"  was  held  to  authorize  corporations  for  erecting  buildings  as  a  business 
only.  People  t.  Troy  House  Co.,  44  Barb.  (N.  Y.)  625.  In  Guadalupe  &  S.  A. 
R.  Stock  Ass'n  t.  West,  70  Tex.  301,  7  S.  W.  817,  it  was  held  that  a  corporaUon 
organized  to  protect  the  personal  property  of  its  members  from  yiolence,  theft, 
etc.,  to  raise  money  for  necessary  expenses  by  assessments,  and  confer  with  the 
state  officers,  employ  counsel,  police,  and  detectives,  when  necessary  to  the 
prosecution  of  criminals,  though  somewhat  novel  and  peculiar,  was  authorized  by 
a  statute  providing  that  private  corporations  might  be  formed  for  mutual  profit 
or  benefit,  not  inconsistent  with  the  constitution  and  laws  of  the  state.  That  an 
educational  institution  is  not  a  corporation  "for  pecuniary  profit,"  though  fees 
are  charged  for  tuition,  see  Santa  Clara  Female  Academy  t.  Sullivan,  116  111 
875,  6  N.  E.  183.  A  "mutual  reliance  society,"  constituted  for  pecuniary  gain 
cannot  be  formed  under  an  act  for  the  Incorporation  of  benevolent,  charitable, 
scientific,  and  missionary  societies.     People  v.  Nelson,  46  N.  Y.  477. 

i«»  State  v.  International  Inv.  Co.,  88  Wis.  512,  CO  N.  W.  798.  Even  under 
this  cuusit ruction.  It  is  held  that  a  statute  authorizing  the  formation  of  corporations 
for  the  purpose  of  building  and  operating  telegraph  lines,  or  for  any  other  law- 
ful business,  etc,  authorizes  a  corp<Mration  for  building  and  operating  a  telephone 


70  CREATION   AMD   CITIZENSHIP  OF   CORPORATIONS.  (Ch.   2 

questionable.  It  is  difficult  to  see  whj  the  legislature  added  this 
clause,  and  with  the  addition  of  the  word  ^^whateyer,"  as  if  to  em- 
phasisse,  if  it  did  not  intend,  as  the  language  plainly  imports,  to 
authorize  incorporation  for  any  lawful  business  whatever.  That 
such  was  the  intention  seems  evident,  for  it  could  not  well  have  been 
more  emphatically  expressed;  and  the  nile  that,  when  general  words 
follow  particular  and  specific  words,  the  former  must  be  confined  to 
things  of  the  same  kind  as  those  specifically  mentioned,  is  only  in- 
tended to  aid  in  ascertaining  the  legislative  intent,  and  not  for  the 
purpose  of  controlling  the  intention,  or  confining  the  operation  of 
a  statute  within  narrower  limits  than  was  intended  by  the  lawmaker. 
If  the  intention  is  clearly  expressed,  and  the  language  of  the  statute 
is  without  ambiguity,  all  technical  rules  of  interpretation  should  be 
rejected. 

A  better  decision  was  made  by  the  Missouri  court  in  construing  a 
general  clause  which  authorized  the  formation  of  corporations  "for 
any  other  purpose  intended  for  pecuniary  profit  or  gain  not  other- 
wise specially  provided  for,  and  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  state."  It  was  held  that  this  authorized  a  cor- 
poration as  the  words  of  the  clause  imported,  and  should  not  be 
construed  and  limited  to  corporations  of  the  kind  specially  men- 
tioned in  the  preceding  clauses.^*^  And  it  has  been  held  that  a 
statute  authorizing  corporations  ^'for  mining,  manufacturing,  and 
other  industrial  pursuits"  did  not  limit  the  purpose  to  such  industrial 
pursuits  as  mining  and  manufacturing,  but  extended  to  the  express 
business,  or  any  other  industrial  pursuit.^*"  There  are  many  other 
cases  in  which  the  statute  has  been  similarly  construed.^'*  The 
question  in  all  cases  is  what  was  the  intention  of  the  legislature,  and 
not  what,  in  the  opinion  of  the  court,  the  legislature  ought  to  have 
intended.  ' 

A  corporation  formed  by  the  various  manufacturers  and  sellers 
of  a  product,  for  the  purpose  of  getting  control  of  the  manu- 

liDe,  aa  that  is  of  a  kindred  nature.  Wiaconsin  Tel.  Go.  t.  City  of  Oahkoali,  62 
Wis.  32,  21  N.  W.  828. 

iti  State  T.  Gorlcins,  123  Mo.  56,  27  S.  W.  363. 

i«»  Wells.  Fargo  &  Co.  y.  Northern  Pac.  R.  Co.,  23  Fed.  468,  474. 

ii«  Yorlc  Park  Bldg.  Ass'n  v.  Barnes,  3D  Neb.  834,  58  N.  W.  440;  National  Bank 
T.  Ttexas  Inv.  Co.,  74  Tex.  421,  12  S.  W.  101;  Brown  t.  Corbin,  40  Minn.  608, 
42  N.  W.  481. 
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factnre  and  sale  of  the  product,  so  as  to  stifle  competition^  and  con- 
trol the  supply  and  price,  is  illegal,  as  being  contrary  to  public  poli- 
cy, because  it  creates  a  monopoly,  and  is  in  restraint  of  trade.  In 
Distilling  &  Oattle  Feeding  Co.  y.  People,**^  in  which  quo  warranto 
proceedings  were  brought  against  the  defendant  corporation  to  oust 
it  from  the  exercise  of  corporate  franchises,  it  appeared  that  a  trust 
combination  was  organized  in  order  to  obtain  control  of  the  manu- 
facture and  sale  of  distillery  products,  by  purchasing  the  stock  of 
various  distillery  companies,  and  placing  it  in  the  hands  of  trustees. 
The  trust  combination  was  then  changed  into  the  defendant  cor- 
poration, which  was  organized,  owned,  and  controlled  by  the  trus- 
tees of  the  combination,  and  all  the  property  controlled  by  the  com- 
bination was  transferred  to  it  The  corporation  was  held  illegal,  as 
creating  a  monopoly,  and  was  ousted  from  the  exercise  of  corporate 
franduses.^'* 

COBPOBATE  NAMB. 

38.  A  corporation  must  have  a  corporate  name. 

33.  QrdUtnarily,  the  corporators  may  select  any  name  they 

choose.    But — 

(a)  Sometimes  there  are   statutory  restrictions  in  this 

respect,  and  the  statute  must  be  complied  with. 

(b)  By  the  common  law,  and  by  statute  in  some  states, 

a  corporation  cannot  adopt  the  same,  or  substan- 
tially the  same,  name  as  that  of  another  corpora- 
tion chartered  by  the  same  state. 

34.  A  corporation  may  acquire  a  name  by  user  or  reputa- 

tion, and  it  may  thus  be  known  by  several  names. 

36.  When  a  name  has  been  g^iven  to  a  corporation  in  its 
creation,  it  cannot  be  changed  without  legislative 
authority. 

1ST  156  m.  448»  41  N.  B.  18H. 

lit  See,  also,  People  t.  North  Riyer  Sugar-Refining  Co.,  121  N.  Y.  587,  24  N. 
B.  834;  KlchardMQ  t.  Buhl,  77  Mich.  6^,  43  N.  W.  1102;  State  y.  Standard 
on  Co.,  49  Ohio  St  187,  80  N.  E.  279;  People  y.  Chicago  Gaa  Trust  Co.,  180 
UL  268»  22  N.  B.  798;  State  T.  Nebraska  Diatilling  Co.,  29  Neb.  700,  46  N.  W. 
10& 
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As  was  stated  in  explaining  the  attributes  of  a  corporate  body, 
it  is  essential  to  the  existence  of  such  a  body  that  it  shall  hare  some 
name  by  which  it  may  be  known  and  have  succession,  and  under 
which  it  can  contract  and  sue  and  be  sued.^'* 

Ordinarily,  in  organizing  a  corporation,  the  corporators  may  se- 
lect any  name  they  choose  far  the  body,  but  in  some  states  the  choice 
is  to  some  extent  limited  by  statute.  In  Connecticut  it  was,  and  is 
perhaps  still,  required  by  statute  that  the  name  of  every  corpora- 
tion organized  under  the  general  laws  shall  commence  with  the  word, 
"The/'  and  end  with  the  word,  "Company"  or  ^'Corporation";  and 
there  are  similar  provisions  in  some  of  the  other  states. 

Name  of  Another  OorporaUon. 

In  some  states  it  is  expressly  provided  by  statute  that  no  cor- 
poration shall  adopt  the  same  name  that  is  being  used  at  the  time 
by  another  corporation."*  This,  or  a  similar  provision,  it  has  been 
held,  prevents  the  selection  of  a  name  that  is  substantially,  though 
not  exactly,  the  same  as  that  of  another  corporation.^'^ 

120  Ante,  p.  17;  ConBetraton  of  the  River  Tone  T.  Ash,  10  Bam.  &  O.  Sil^ 
1  Cumming,  Caa.  Friy.  Corp.  23;  Mariot  t.  Mascal,  And.  206.  "A  corporation 
is  a  body  politic,  consisting  of  material  bodies,  which,  joined  together,  must  haye 
a  name  to  do  things  which  concern  the  corporation,  or  else  it  is  no  corporation.'* 
Conservators  of  the  River  Tone  v.  Ash,  supra.  **The  names  of  corporations  are 
given  of  necf^ssitj,  for  the  name  is,  as  it  were,  the  very  being  of  the  constitution; 
for,  though  it  is  the  will  of  the  king  that  erects  them,  yet  the  name  is  the  knot  of 
their  combination,  without  which  they  could  not  perform  their  corporate  acts; 
for  it  is  nobody  to  plead  and  be  impleaded,  to  take  and  give,  until  it  hath'  gotten 
a  name.**  2  Bac.  Abr.  tit  ''Corporations/'  c  1.  "The  identity  of  name  is  the 
priucipal  means  for  effecting  that  perpetuity  of  succession,  with  members  fre- 
quently changing,  which  is  an  important  purpose  of  incorporation."  Reg.  t.  Reg- 
istrar. 10  Q.  B.  839. 

i»o  See  Elgin  Butter  Co.  v.  Elgin  Creamery  Co.,  155  111.  127,  40  N.  B.  616; 
Bute  V.  McGrath,  92  Mo.  355,  5  8.  W.  29;  Illinois  Watch  Case  Go.  v.  Pearson, 
140  111.  423,  31  N.  E.  400. 

isi  Thus,  it  was  held  that,  where  there  was  a  corporation  by  the  name  of 
"Kansas  City  Real-Estate  and  Stock  Exchange,"  the  secretary  of  state  would 
not  be  compelled  by  a  writ  of  mandamus  to  issue  a  certificate  of  incorporation  to 
the  "Kansas  City  Real-Estate  Exchange."  State  v.  McGrath,  supra.  The  supreme 
court  of  Illinois,  however,  held  that  such  a  statute  did  not  prevent  the  incorpora- 
tion of  the  "Elgin  Butter  Company"  and  the  "Elgin  Creamery  Company."  Elgin 
Butter  Go.  v.  Elgin  Creamery  Go.,  supra. 
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At  common  law,  and  independently  of  any  statnte,  a  corpora- 
tion haa  an  ezclnsive  right  to  the  use  of  its  name,  and  it  will  be  pro- 
tected by  a  court  of  equity,  by  injunction,  against  its  nse  by  another 
corporation.  ''The  name  of  a  corporation  is  a  necessary  element 
of  its  existence,  and,  aside  from  any  statute,  the  right  to  its  ex- 
dusiye  use  wiU  be  protected  upon  the  same  principles  that  persons 
are  protected  in  the  use  of  trade-marks.''  ^*' 

Acpiist^ion  2y  User  and  Heputatian. 

Generally,  a  name  is  given  to  a  corporation  when  it  is  created, 
whether  by  a  special  law  or  under  a  general  law.  K  this  is  not  done, 
however,  it  may,  in  the  absence  of  statutory  regulations,  acquire  a 
name  by  user  or  by  reputation;  ^**  and  it  has  been  held  that  it  may 
thuA  be  known  by  seyeral  namea^*^ 

O/hon^e  of  Ncunuy. 

Where  a  na/ne  has  been  given  to  a  corporation  in  its  creation,  it 
cannot,  unless  authorized  by  statute,  change  its  name,  either  directly, 
as  by  resolution,  or  indirectly,  by  the  use  of  another.^**  Such  a 
change  must  be  made,  if  at  all,  under  legislative  authority,  and  the 
statute  must  be  complied  with.^'*  '  Any  act  which  provides  that  an 
existing  corporation  shall  or  may  change  its  name,  changes,  in  an 
essential  particular,  the  organic  law  of  such  corporation,  and  is 
therefore  an  amendment  of  its  charter,  and  subject  to  all  the  rules 
relating  to  amendments.^ *^     A  change  of. its  name  does  not  change 

Its  State  T.  McGrath,  92  Mo.  355»  5  S.  W.  29;  Newby  y.  Railway  Co.,  Deady, 
e09.  Fed.  Cat.  No.  10,144;  Uolmee,  Booth  &  Haydena  y.  Holmes,  Booth  &  At- 
wood  Mannff  Co.,  '61  Conn.  278.  8ee  note  to  R.  W.  Hogers  Co.  y.  Wm.  Kogert- 
Mannf  f  Co.*  17  O.  C.  A.  57iM^tfl,  70  Fed.  1017. 

Its  Dutch  West  India  Ca  y.  Van  Moses,  1  Strange,  612;  Anon.,  3  Salk.  102;. 
Smith  y.  Plank-Road  Co.,  30  Ala.  650;  Soath  School  Dist.  y.  Blakeslee,  13  Conn. 
227;    Sykes  y.  People,  132  111.  32,  28  N.  B.  391. 

is«  Anon.,  8  Salk.  102;  Mlnot  y.  Curtis,  7  Mass.  441;  Society  for  Propagating 
the  Gtospd  t.  Toung,  2  N.  H.  310. 

iss  Sykes  y.  People,  182  lU.  32,  28  N.  E.  391;    Reg.  y.  Registrar,  10  Q.  B.  83a 

it«  Such  statutes  haye  been  enacted  in  some  states.  In  New  York  the  court 
Is  authorized  to  grant  a  corporation  an  order  to  change  its  name  where  it  appeara 
*that  there  is  no  reasonable  objection.*'  This  leaves  the  question  whether  a  change 
shall  be  allowed  within  the  discretion  of  the  court.  In  re  United  States  Mer- 
cantile Reporting  &  Collecting  Agency,  115  N.  Y.  176,  21  N.  E.  1034. 

1ST  Sykes  y.  I*eople,  132  lU.  32,  23  N.  E.  391. 
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the  Identity  of  the  corporation,  or  affect  its  title  to  property.*** 
It  is  not  in  any  sense  the  creation  of  a  new  corporation,  and  there- 
fore the  change  may  be  authorized  by  a  special  act  without  violating 
the  constitutional  provision  that  corporations  shall  be  created  only 
under  general  laws.*** 

j^ect  of  MiancTner, 

Misnomer  of  a  corporation  in  a  bond,  note,  or  other  deed  or  con- 
tract, does  not  vitiate  it;  but  the  corporation  may  sue  or  be  sued 
thereon  in  its  true  name,  with  an  allegation  and  proof  that  it  is  the 
party  intended.  Nor  will  a  grant  to  or  by  a  corporation  be  avoided 
because  of  a  misnomer.  And  a  devise  or  legacy  to  a  corporation  is 
good  if  the  corporation  is  so  described  that  it  can  be  identified.  In 
all  of  these  cases  parol  evidence  is  admissible  to  explain  the  ambig- 
uity and  identify  the  corporation.*** 

In  legal  proceedings,  corporations  must  be  correctly  named.  In  a 
suit  against  a  corporation,  a  misnomer  not  in  substance  is  ground 
for  plea  in  abatement;  but  if  the  cori)oration  appears,  and  does  not 
plead  in  abatement,  it  cannot  afterwards  object.  If  the  misnomer 
is  substantial,  the  proceedings  wiH  not  affect  the  corporation.  The 
same  is  true  of  criminal  prosecutions  against  corporations.  Mis- 
nomer is  fatal  to  writs  of  execution,  mandamus,  etc,  against  a  cor- 
poration.    It  is  also  fatal  to  a  judgment  against  a  CiMrporation.*** 

RESIDENCE  AND  CITIZENSHIP  OF  COBFOBATIONB. 

36.  A  corporation  has  no  legal  existence  beyond  the 
boundaries  of  the  state  by  which  it  was  created. 
In  so  far  as  it  can  be  a  citizen  or  inhabitant,  it  is 
a  citizen  or  inhabitant  of  that  state,  and  of  that 
state  only,  though  it  may  do  business  in  another. 

istQlrard  v.  Philadelphia,  7  Wall.  1.  !>»  Ante,  p.  44. 

140  Haffer*8  Town  l\inipike  Uoad  Go.  t.  Creeger,  5  Har.  &  J.  (Md.)  122;  Fresi- 
dent,  etc.,  of  Berks  6t  Dauphin  lumpike  Uoad  r.  Myers,  0  Serg.  &  R.  12; 
Mount  Palatine  Academj  ▼.  Kleinschnitz,  28  111.  ISSi;  Medwaj  Collar  Manu- 
factory T.  Adams,  10  Mass.  360;  Commercial  Bank  ▼.  French,  21  Pick.  (Mass.) 
486;  New  York  Institution  for  the  BUnd  t.  How's  Ifiz'rs.  10  N.  Y.  »4;  Society 
for  Propagating  the  Gospel  y.  Young,  2  N.  H.  310;    1  Thomp.  Corp.  H  294,  29G. 

141  As  sustaiuiug  these  propositions,  see  McGary  y.  People,  45  N.  Y.  155;  Glass 
T.  Turnpike  Co.,  32  Ind.  376;    1  Thomp.  Corp.  H  2»0-293. 
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37.  Where  corporations  are  formed  by  corresponding  leg- 

islation in  different  states, — as  where  corporations 
of  different  states  are  consolidated  under  similar 
acts  in  each  state,  or  where  one  state  makes  a  cor- 
poration of  another  state,  as  there  conducted,  a 
corporation  of  its  own, — ^the  legal  effect  is  that 
there  is  a  separate  corporation  in  each  state,  which 
is  a  citizen  of  that  state  only. 

38.  An  act  merely  recognizing  a  foreign  corporation,  and 

allowing  it  to  do  business  in  the  state,  is  a  mere 
license,  and  not  a  charter,  and  does  not  change  the 
character  of  the  body  as  a  foreign  corporation. 

A  corporation,  as  we  have  seen,  has  an  individuality  separate  from 
that  of  the  members  who  compose  it.  It  acts  and  is  regarded,  for 
many  purposes,  as  a  distinct  person,  having  many  of  the  rights,  and 
being  subject  to  many  of  the  liabilities,  of  natural  persons.  It  is 
important,  therefore,  to  determine  the  residence  or  citizenship  of 
corporations.  The  question  has  generally  arisen  in  connection  with 
the  question  of  jurisdiction  of  suits  by  and  against  corporations  in 
the  federal  courts,  but  it  may  arise  in  many  other  ways. 

It  is  well  settled  that,  for  the  purpose  of  determining  the  jurisdic- 
tion of  the  federal  courts  of  suits  by  and  against  corporations,  a 
corporation  '^is  to  be  regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created,  and  no  averment  or  proof  of  the  citizenship  of 
its  members  elsewhere  will  be  permitted.  There  is  a  presumption 
of  law  which  is  conclusive."  "*     So  it  is,  also,  for  other  purposes 

i4i  Baltimore  &  U.  K.  Ca  v.  Harris,  12  Wall.  (55,  1  Camming,  Uas.  i*rlT.  Corp. 
46;  Ohio  &  M.  U.  Co.  t.  Wheeler.  1  Black.  :2UT;  Louisville.  C.  dk  C.  U.  Co.  t. 
LetsoD.  2  How.  497;  Shaw  t.  Mining  Co..  145  U.  S.  444.  12  Hup.  Ct.  U35,  2  Gam- 
ming, Cas.  PrlT.  Corp.  5.  W%  D.  Smith,  Cas.  Corp.  15.  Shep.  Cas.  Corp.  55; 
note  to  St  Loais.  I.  M.  &  8.  Ky.  Co.  y.  Newcom.  tf  C.  C.  A.  174,  56  Fed.  U51. 
See  Bank  of  U.  S.  y.  Ueveaax,  5  Cranch.  61;  Marshall  y.  Railroad  Co..  16  How. 
314.  <r27.  For  this  reason  it  must  appear  somewhere  (anywhere)  in  the  pleadings. 
in  an  action  against  a  corporation  in  a  federal  court,  in  what  state  it  was  created, 
if  the  only  ground  for  federal  jurisdiction  is  diyerse  citizenship.  Muller  y.  Dows. 
94  U.  S.  444;  St  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Newcom.  supra.  An  avermeut  that 
a  defendant  corporation  la  a  citizen  of  a  certain  state  other  than  that  in  which 
suit  la  brought  is  not  a  sufficient  allegation  of  diyerse  citizenship.     The  plead  iug 
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A  ^'corporation,  being  a  mere  creatnre  of  a  local  law,  can  have  no 
legal  existence  beyond  the  limits  of  the  soyereignty  where  creat- 
ed." ^^*  This  is  none  the  less  tme  because  the  corporation  is  allowed 
to  do  business  in  another  state  by  the  comity  of  the  latter.  This 
does  not  make  it  a  citizen  of  the  latter  state  for  the  purpose  of  federal 
jurisdiction,  or  for  any  other  purpose.*** 

The  same  principle  applies  where  a  statute  uses  the  word  ^inhab- 
itant" <»  "resident,"  and  corporations  are  within  the  purpose  of  the 
law.  A  corporation  cannot  be  an  inhabitant  of  any  state  other 
than  that  by  which  it  was  created.     Thus,  under  the  act  of  congress 

mast  show  that  it  wu  created  bj  the  laws  of  a  foreign  state.     Lafayette  Ina.  Co. 
T.  French,  18  Uow.  4(H.     The  citizenship  of  a  oorporatioiit  tot  the  pnrposes  of 
jurisdiction  of  a  suit  by  or  against  it  in  the  federal  courts,  la  to  be  determined 
as  of  the  time  when  the  snit  is  commenced,  and  not  as  of  the  time  when  the 
cause  of  action  accrued.     Stout  t.  Railroad  Co.,  8  Fed.  794,  Cumming,  Cas.  Friy. 
Corp.  61.     It  was  said  by  the  supreme  court  of  the  United  States  that  *'a  cor- 
poration Itself  can  be  a  citizen  of  no  state  in  the  sense  in  which  the  word  'citi- 
zen' is  used  in  the  constitution  of  the  United  States.     [See  Bank  of  U.  S.  t.  De- 
▼eauz,  5  Cranch,  Ol.J     A  suit  may  be  brought  in  the  federal  courts  by  or  against 
a  corporation,  but  in  such  a  case  it  is  regarded  as  a  suit  brought  by  or  against 
the  stockholders  of  the  corporation;   and,  for  the  purposes  of  jurisdiction,  it  Is 
conclusively  presumed  that  all  the  stockholders  are  citizens  of  the  state  which, 
by  its  laws,  created  the  corporation."     Muller  y.  Dows,  supra.     In  this  case  it 
was  clear  that  some  of  the  stockholders  of  the  coiporatlon  were  not  citizens  of 
the  state  which  created  the  corporation,  for  the  corporation  was  an  extensiye  rail- 
road company,  created  by  the  laws  of  Iowa.     Instead  of  basing  the  decision  on 
a  presumption  which  is  evidently  contrary  to  the  fact,  and  instead  of  saying, 
what  we  have  seen  is  not  true  in  legal  coutomplntion,  that  a  suit  by  or  against 
a  corporation  *is  to  be  regarded  as  a  suit  by  or  against  the  stockholders  of  the 
corporation,"  it  is  better  to  recognize  a  corporation,  as  it  is  in  the  eye  of  the  law 
in  so  far  as  suits  by  or  against  it  are  concerned,  as  haTing  a  personality  di»- 
tinct  from  that  of  its  stockholders,  and  to  say  that  the  corporation  itself  is  a  citi- 
zen, for  the  purposes  of  federal  jutisdiction,  of  the  state  by  which  it  was  created. 
i«t  Paul  y.  Virginia,  8  Wall.  168;    Bank  y.  Augusta  y.  Earle,  13  Pet  519;  58o; 
post,  p.  612. 

i««  Shaw  y.  Mining  Co.,  145  U.  S.  444,  12  Sup.  Ct  935,  2  Cumming,  Cas.  Priy. 
Corp.  5.  "A  corporation  created  by  and  organized  under  the  laws  of  a  particu- 
lar state,  and  haying  its  principal  office  there,  is,  under  the  constitution  and 
laws,  for  the  purpose  of  suing  and  being  sued,  a  citizen  of  that  state.  *  *  * 
By  doing  business  away  from  their  legal  residence  they  do  not  change  their 
citizenship,  but  simply  extend  the  field  of  their  operations.  They  reside  at  home, 
but  do  business  abroad."    Baltimore  &  O.  R.  Co.  y.  Koontz,  104  U.  S.  5,  11,  12. 
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requiring  suits  in  the  federal  courts,  with  certain  exceptions,  to  be 
brought  in  the  district  whereof  the  defendant  is  an  inhabitant,  a 
corporation,  for  the  purpose  of  suits  against  it  in  the  federal  courts, 
ij9  an  inhabitant  of  the  state  of  its  creation,  and  of  that  state  only, 
though  it  may  be  doing  business  in  other  states,  and  may  have  an 
agent  there,  and  may  have  submitted,  in  the  other  states,  to  the 
jurisdiction  of  their  courts.*** 

Charters  from  8ever<U  States. 

It  lias  been  said  that  it  is  competent  for  several  states  to  unite 
in  creating  the  same  corporation,  or  in  consolidating  several  pre- 
existing corporations  into  a  single  one;  but  this  is  very  inaccurate 
language.  Several  states  may,  by  corresponding  legislation,  create 
several  corporations,  one  in  each  state,  having  the  same  name,  and 
the  same  object  and  powers,  and  being  under  the  same  management; 
but  in  the  nature  of  things  they  cannot  unite  in  creating  the  same 
corporation,  for  the  laws  of  a  state  can  have  no  extraterritorial 
effect.  This  is  well  settled,  and  seems  so  clear  that  it  is  strange 
that  the  question  should  ever  have  been  controverted.  Suppose,  for 
instance,  it  is  desired  to  incorporate  a  railroad  company  to  construct 
and  operate,  under  one  management,  a  railroad  through  several 
states.  In  the  absence  of  constitutional  limitations,  it  is  perfectly 
•competent  for  the  legislatures  of  these  states  to  pass  similar  laws, 
chartering  corporations  to  construct  and  operate  the  road,  and  to 
have  the  same  name  and  the  same  powers  in  each  state,  and  to  be 
under  one  management,  with  principal  offices  in  one  state.  So, 
where  different  corporations  have  been  created  by  different  states, 
it  is  competent  for  the  legislatures  of  the  different  states  to  pass  cor- 
responding laws  for  the  purpose  of  giving  them  the  same  name  and 
putting  them  under  one  management,  or,  in  popular  understanding, 
•of  consolidating  them.  And  where  a  corporation  has  been  created 
by  one  state,  it  is  competent  for  another  state,  by  appropriate  legis- 

14B  Shaw  T.  Mining  Co.,  145  U.  S.  444,  12  Snp.  Gt.  936,  2  Gamming,  Oat.  PHy. 
<3orpw  6b  W.  D.  Smith,  Caa.  Corp.  15,  Shep.  Caa.  Corp.  55;    In  re  Keasby  & 

Mattiaon  Co.,  16  Sup.  Ct.  273;    Day  t.  India-Rubber  Co..  Fed.  Gas.  No.  3,685; 

Donnelly  t.  Cordage  Co.,  66  Fed.  613;  Gorham  Manuf  g  Go.  t.  Watson,  74  Fed. 
^41S;   Milkr  ▼.  Manufacturing  Co.,  46  Fed.  882;   poit,  pp.  612,  637. 
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lation,  to  make  that  corporation,  as  chartered  and  conducted  in  the 
first-named  state,  a  corporation  of  its  own.*** 

In  none  of  these  cases,  however,  do  the  different  states  unite  in 
creating  the  same  corporation,  or  in  conflolidating  the  several  cor- 
porations into  a  single  one.  The  result  of  such  legislation  is  to 
create  a  separate  and  distinct  corporation  in  each  state.  The  cor- 
porations may  have  the  same  name  in  each  state,  it  is  true,  and  thej 
may  have  the  same  powers,  and  be  under  one  management,  so  that 
for  all  practical  purposes  they  are  conducted  as  a  single  corpora- 
tion; but  in  law  they  are  separate  and  distinct  corporate  bodies. 
The  reason  is  that  it  is  not  possible  for  a  state  to  pass  a  law  which 
will  have  effect  in  another  state,  and  a  law  of  one  state,  therefore, 
cannot  create,  nor  aid  in  creating,  a  corporation  in  another  state.**^ 

i4«  •'It  Ui  entirelj  competent  for  the  state,  by  its  legislation,  to  determine  the 
mode  of  creating  corporations  within  its  limits;  and  if  it  sees  fit  to  declare  that 
a  foreign  corporation  may  become  a  corporation  of  the  state  by  building  a  rail- 
road therein,  and  filing  a  copy  of  its  articles  of  incorporation  with  the  secretary 
of  state,  I  have  no  doubt  that  compliance  with  these  terms  constitutes  the  for- 
eign corporation  a  domestic  corporation  with  respect  to  all  its  transactions  with- 
in such  state."  Stout  t.  Railroad  Co.,  8  Fed.  794,  1  Gumming,  Gas.  Priv.  Gorp. 
61.  And  see  Baltimore  &  O.  R.  Go.  v.  Gallahue's  Adm'rs,  12  Grat  (Va.)  655; 
LouisTille  Trust  Go.  v.  Louisville,  N.  A.  &  0.  R.  Co.,  76  Fed.  433. 

liTOhio  &  M.  R.  Go.  t.  Wheeler,  1  Black,  286;  Missouri  Pac.  Ry.  Co.  r. 
Meeh,  60  Fed.  768,  16  G.  O.  A.  510;  Railway  Go.  y.  Whitton's  Adm'r,  13  Wall. 
270;  Newport  &  G.  Bridge  Co.  y.  Woolley,  78  Ky.  623;  Fitzgerald  y.  Missouri 
Pac.  Ry.  Co.,  45  Fed.  812;  MuUer  y.  Dows,  04  U.  S.  444,  1  Gumming,  Gas.  Priy. 
Corp.  53;  Nashua  &  L.  R.  Gorp.  y.  Boston  &  tr.  R.  Corp.,  136  U.  S.  356,  10  Sup.  Gt. 
1004:  Chicago  &  N.  W.  R.  Co.  y.  Auditor,  53  Mich.  91,  18  N.  W.  586:  Racine 
&  M.  R.  Go.  V.  Farmers'  Loan  &  Trust  Co.,  49  111.  331:  Rece  y.  Newport  News 
&  M.  V.  Co.,  32  W.  Va.  164,  9  S.  B.  212;  Bishop  v.  Brainerd,  28  Conn.  289.  In 
Missouri  Pac.  Ry.  Co.  v.  Meeh,  supra,  it  was  said:  "At  this  day  it  must  be 
regarded  as  settled  beyond  doubt  or  controversy  that  two  states  of  this  Union 
cannot  by  their  joint  action  create  a  corporation  which  will  be  regarded  as  a 
single  corporate  entity,  and,  for  Jurisdictional  purposes,  a  citizen  of  each  state 
which  joined  in  creating  it.  One  state  may  create  a  corporation  of  a  given  name, 
and  the  legislature  of  an  adjoining  state  may  declare  that  the  same  legal  entity 
shall  be  or  become  a  corporation  of  that  state  as  well,  and  be  entitled  to  exer- 
cise within  its  borders,  by  the  same  board  of  directors  and  officers,  all  of  its 
corporate  fonctions.  Nevertheless,  the  result  of  such  legislation  is  not  to  create 
a  single  corporation,  but  two  corporations  of  the  same  name,  having  a  different 
paternity."  In  Chicago  &  N.  W,  R.  Co.  v.  Auditor,  supra.  Judge  Cooley  said: 
"It  is  impossible  to  conceive  of  one  joint  act  performed  simultaneously  by  two 
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In  the  leading  case  of  Ohio  &  M.  R  Co,  v.  Wheeler,"*  the  plciintifif 
described  itself  as  a  corporation  created  and  existing  under  the  la^  s 
of  the  states  of  Indiana  and  Ohio,  haying  its  principal  office  in  Gin- 
cinnati,  Ohio.     It  sued  Wheeler  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  describing  him  as  a  citizen  of  Indi- 
ana.    The  supreme  court  of  the  United  States  held  that  there  was 
no  jurisdiction,  on  the  ground  of  diverse  citizenship,     ^t  is  true/' 
it  was  saidy  ''that  a  corporation  by  the  name  and  style  of  the  plain- 
tiff appears  to  have  been  chartered  by  the  states  of  Indiana  and 
Ohio,  clothed  with  the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects;  and  it  is  spoken  of  in  the  laws  of 
the  states  as  one  corporate  body,  exercising  the  same  powers  and 
fulfilling  the  same  duties  in  both  states.     Yet  it  has  no  legal  exist- 
ence in  either  state,  except  by  the  law  of  the  state;   and  neither 
state  could  confer  on  it  a  corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exercised.     It  may,  indeed,  be 
composed  of  and  represent,  under  the  corporate  name,  the  same  nat- 
ural persons;  but  the  legal  entity  or  person,  which  exists  by  force 
of  law,  can  have  no  existence  beyond  the  limits  of  the  state  or  sov- 
ereignty which  brings  it  into  life,  and  indues  it  with  its  faculties  and 
powers.     The  President  and  Directors  of  the  Ohio  &  Mississippi 
Railroad  Company  is,  therefore,  a  distinct  and  separate  corporate 
body  in  Indiana  from  the  corporate  body  of  the  same  name  in  Ohio, 
and  they  cannot  be  joined  in  a  suit  as  one  and  the  same  plaintiff, 
nor  maintain  a  suit  in  that  character  against  a  citizen  of  Ohio  or 
Indiana  in  a  circuit  court  of  the  United  States.''     As  was  said  by 

•orerel^  states,  which  shall  brins  a  single  corporation  into  being,  except  it  be 
by  compact  or  treaty.  There  may  be  separate  consent  given  for  the  con- 
solidation of  corporations  separately  created;  but,  when  the  two  unite,  they  sev- 
erally bring  to  the  new  entity  the  powers  and  privileges  already  possessed,  and 
the  consolidated  company  simply  exercises  in  each  jurisdiction  the  powers  the 
corporation  there  chartered  had  possessed,  and  succeeds  there  to  its  privileges." 
In  Qnincy  Railroad  Bridge  Go.  v.  Adams  Oo.,  88  111.  615,  619,  it  is  said:  Two 
states  "have  no  power  to  unite  in  passing  any  legislative  act.  It  is  impossible, 
in  the  very  nature  of  thefr  organisations,  that  they  can  do  so.  They  cannot  so 
fuse  themselves  into  a  single  sovereignty,  and,  as  such,  create  a  body  politic 
which  shall  be  a  corporation  of  the  two  states,  without  being  a  corporation  of 
each  state  or  of  either  stata.** 
!«•  1  Black,  286b 
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the  Illinois  court,  ^^the  only  possible  status  of  a  company  acting  un- 
der charters  from  two  states  is  that  it  is  an  association  incorporated 
in  and  by  each  of  the  states;  and,  when  acting  as  a  corporation  in 
either  of  the  states,  It  acts  under  the  authority  of  the  charter  of  the 
state  in  which  it  is  then  acting,  and  that  only,  the  legislation  of  the 
other  state  having  no  operation  beyond  its  territorial  limits."  "• 
Whenever  one  state  makes  a  corporation  of  another  state,  as  there 
constituted  and  conducted,  a  corporation  of  its  own  quoad  hoc  any 
property  or  transactions  within  its  territorial  jurisdiction,  the  corpo- 
ration, in  so  far  as  suits  in  the  federal  courts  in  that  state  and  trans- 
actions there  are  concerned,  is  to  be  regarded  as  a  citizen  of  that 
state  only,  and  cannot  be  regarded  as  a  citizen  of  both  states.^** 

Charter  Diatmguiahed  from  License. 

Acts  of  the  legislature  creating  corporations  must  be  distinguished 
from  acts  which  merely  recognize  a  corporation  chartered  by  anoth- 
er state,  and  allow  it  to  do  business  within  the  state  on  compliance 
with  certain  conditions.  This  distinction  is  illustrated  by  the  case 
of  Baltimore  &  O.  B.  Ga  r.  Harris."*  The  Baltimore  &  Ohio  Rail- 
road CJompany  had  been  incorporated  by  an  act  of  the  legislature  of 
Maryland.  Afterwards  the  legislature  of  Virginia  passed  an  act 
whereby,  filter  recityig  the  Maryland  act,  it  was  declared  **that  the 
same  rights  and  privileges  shall  be,  and  are  hereby,  granted  to  the 
aforesaid  company  within  the  territory  of  Virginia,  and  the  said  com- 
pany shall  be  subject  to  the  same  pains,  penalties,  and  obligations  as 
are  imposed  by  said  act;  and  the  same  rights,  privileges,  and  im- 
munities which  are  reserved  to  the  state  of  Maryland  or  to  the  cit- 
izens thereof  are  hereby  reserved  to  tiie  state  of  Virginia  and  her  cit- 
izens/' It  was  held  in  this  case  that  the  Virginia  act  was  a  mere 
license,  and  nothing  more,  and  that  the  Ucense  was  given  to  the 
Maryland  corporation  as  such,  and  in  no  degree  changed  the  character 
or  status  of  that  body;  that  it  remained  a  Maiyland  corporation  only, 
and  therefore  a  Maryland  citizen  only  for  the  purposes  of  federal 
jurisdiction.*  •• 

14*  Quincy  Railroad  Bridge  Go.  t.  Adams  Co.,  88  111.  615,  619. 
X50  Stout  T.  Slouz  Oity  &  P.  R.  Co.,  8  Fed.  794,  1  Gumming,  Oat.  Priv.  Oorp. 
61. 
i»i  12  Wall.  65,  1  Cumming,  Cas.  Priy.  Corp.  46. 
151  And  see  Pennsylvania  £.  Co.  t.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S. 
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EXTENSION  OP   CHARTEB— CREATION  OP   NEW  CORPORA- 
TION. 

38.  It  is  competent  for  the  legislature  to  extend  a  charter 
before  it  has  expired,  or  to  revive  a  charter  after 
its  expiration.  An  act  extending  the  period  of  ex- 
istence of  a  corporation  beyond  the  time  for  which 
it  was  originally  created,  even  under  a  new  name, 
does  not  create  a  new  corporation.  If,  however,  a 
new  corporation  is  intended  to  be  created,  though 
with  the  same  name  and  the  same  members,  the 
old  and  the  new  body  are  distinct  corporations. 

The  legislature,  subject  to  constitutional  limitations,  may  not 
only  pass  an  act  before  the  charter  of  a  corporation  expires,  extend- 
ing the  same,^^*  but  it  may  pass  an  act  reviving  a  charter  which  has 
already  expired,  so  as  to  revive  the  former  corporation  in  all  its 
<Miginal  force,  and  not  create  a  new  one.^^^  It  is  sometimes  difficult 
to  distinguish  between  an  act  creating  a  new  corporation,  with  the 
same  name  and  the  same  members  as  those  of  a  former  or  an  exist- 
ing corporation,  and  an  act  which  merely  continues  the  existence  of  a 
corporation  previously  created.  The  distinction  is  important.  For 
instance,  if  a  statute  grants  special  privileges  to  corporations  there- 
after incorporated,  they  cannot  be  claimed  by  a  corporation  previ- 
ously created,  though  its  charter  may  be  afterwards  extended."* 
Again,  if  a  new  corporation  is  created,  though  with  the  same  name 
and  the  same  members  as  those  of  an  existing  corporation,  whose 
charter  is  about  to  expire,  the  new  corporation  is  not  liable  for  the 
debts  of  the  old,  while  it  is  otherwise  if  the  existence  of  the  old  cor- 
poration is  merely  extended,* •• 

290r  6  Sap.  Ot  lOM;  Morgan  t.  Railroad  Co.,  48  Fed.  705;  note  to  St  Louis,  I. 
M.  &  S.  Ry.  Co.  ▼.  Newcom,  6  C.  C.  A.  174,  175.  Cf.  LooisTille  Trust  Co.  t. 
LoolsTlUe,  N.  A.  &  0.  R.  Co.,  75  Fed.  433. 

16S  Foster  t.  Essex  Bank,  16  Mass.  245,  1  Cumming,  Cas.  Priy.  Corp.  464. 

iB«  President,  etc.,  of  Lincoln  &  K.  Banlc  t.  Richardson,  1  Greenl.  (Me.)  79; 
President  &  Selectmen  of  Port  Gibson  t.  Moore,  18  Smedes  &  M.  (Miss.)  157. 

IBB  Frostbnig  Min.  Co.  t.  Cumberland  &  P.  R.  Co.,  81  Md.  28,  31  Atl.  68a 

«••  BeUows  T.  Bank,  2  Mason.  81,  Fed.  Cas.  No.  i;279w 
ClkJhr.Corp.--6 
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A  mere  change  of  name,  as  we  have  seen,  does  not  create  a  new 
corporate  body."^  "To  ascertain  whether  a  charter  creates  a  new 
corporation  or  merely  continues  the  existence  of  the  old  one,  we 
must  look  to  its  terms,  and  give  them  a  construction  consistent  with 
the  legislative  intent  and  the  intent  of  the  corporators."  ^**  In  a 
late  Maryland  case  the  act  under  consideration  was  entitled  "An  act 
to  extend  an  act  entitled  'An  act  to  incorporate  the  Withes  Mining 
(Company,'  passed  at  the  December  session,  1847,  chapt.  306";  and  it 
provided  that  said  act,  and  a  subsequent  act  amending  it,  "be  and  the 
same  are  hereby  continued  in  full  force  and  effect"  for  30  years,  and 
declared,  after  giving  the  company  a  new  name,  "that  the  company 
by  such  name  shall  succeed  to  all  the  rights,  powers,  liabilities,  and 
obligations"  of  the  company  as  previously  named.  It  was  held  that 
this  did  not  create  a  new  corporation,  but  merely  continued  the  ex- 
istence of  the  old  one.***  On  the  other  hand,  where  a  bank  was  cre- 
ated as  a  corporation,  with  the  same  name  as  that  of  an  old  bank, 
whose  charter  was  about  to  expire,  and  the  statutes  and  circum- 
stances  together  showed  that  the  legislature  did  not  intend  merely  to 
continue  the  existing  corporation,  it  was  held  that  there  was  a  new 
and  distinct  corporation,  though  most  of  the  stockholders  were  the 
same,  and  that  the  new  bank,  therefore,  was  not  liable  for  the  debts 
of  the  old  bank.*** 

40.  PBOOF  OF  COBPOBATE  EXISTENCB. 

The  sufficiency  of  the  proof  of  corporate  existence  will  depend  to 
a  great  extent  upon  the  nature  of  the  proceeding  in  which  the  ques- 
tion is  raised,  and  the  circumstances  of  the  particular  case.  In  quo 
warranto  proceedings  by  the  state  to  test  the  right  of  an  alleged  cor- 
poration to  exercise  corporate  powers,  corporate  existence  de  jure 
must  be  shown;  and  to  show  this  it  must  be  made  to  appear  that 
there  is  a  valid  law  creating  or  authorizing  sudi  a  corporation^  that 

liT  Ante.  9.  74. 

IIS  Per  Mr.  Justice  Story,  In  Bellows  t.  Bank,  supnu 
109  Frostburg  Min.  Ca  t.  Cumberland  Sl  F.  U.  Co.,  supra. 
ISO  Bellows  y.  Bank,  supra.     And  see  President  6t  JSelectmen  of  Port  Gibson  v. 
Moore,  la  Smedes  ft  M.  (Miss.)  157. 
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there  i^as  a  yalid  organization  nnder  it,  and  a  substantial  compli- 
ance with  all  conditions  precedent.^*^ 

On  the  other  hand,  as  has  heretofore  been  stated,  and  as  will 
presently  be  shown  at  some  length,  if  the  question  of  corporate  ex- 
istence is  raised  collaterally,  it  is  sufficient  if  a  de  facto  existence  be 
shown.^*'  Such  proof  is  admissible  whenever  the  question  comes 
op  collaterally,  as  in  a  criminal  prosecution  for  larceny,  forgery,  or  any 
oth^  crime  against  an  alleged  corporation;  ^*'  or  in  any  civil  proceed- 
ing, other  than  proceedings  by  the  state  to  test  the  existence  of  the 
alleged  corporation,***  except,  in  some  states,  proceedings  by  the 
corporation  to  condemn  land  under  the  power  of  eminent  domain.*** 
As  will  be  seen,  by  the  weight  of  authority,  it  is  only  necessary,  in 
order  to  prove  de  facto  corporate  existence,  to  show  a  valid  law  un- 
der which  the  alleged  corporation  might  have  been  formed,  a  colora- 
ble bona  fide  compliance  with  that  law,  and  an  assumption  of  cor- 
porate powers,  or  user.*** 

Again,  as  we  shall  see,  there  are  many  cases  in  which  a  party  may, 
by  his  conduct,  as  by  dealing  with  or  holding  out  a  body  as  a  cor- 
poration, be  estopped  to  deny  its  existence  as  a  corporate  body.**^ 
Here,  by  the  weight  of  authority,  it  is  not  necessary  to  prove  even 
a  de  facto  corporate  existence.  All  that  is  necessary  is  to  show  the 
facts  that  will  operate  as  an  estoppel.***  Where  a  person  has  con- 
tracted or  dealt  with  an  association  as  a  corporation,  proof  of  that 
fact  alone  is  prima  facie  evidence  of  the  corporate  existence  of  the 
body  as  against  him,  as  in  an  action  by  the  alleged  corporation  on 
a  subscription  to  its  stock.*** 

The  mode  of  proving  acts  of  the  legislature  is  a  question  of  the 
general  law  of  evidence.  There  is  no  difference  between  the  mode  of 
proving  the  charter  of  a  corporation  and  the  mode  of  proving  other 

i«i  Ante,  p.  55;  post,  p.  86.  i«2  Post,  p.  8d. 

i«a  Calkins  t.  8Ute,  18  Ohio  »t.  870:    iState  v.  Habib,  18  R.  1.  558,  30  AU.  462. 
!•♦  1  Mor.  Corp.  |  87. 
!•»  Post,  p.  88. 

!••  I*o8t,  p.  86;    Bon  Aqua  imp.  Co.  t.  Standard  Fire  ins.  Co.,  i^  W.  Va.  7(M^ 
l£  B.  E.  771. 
i«7  Post,  p.  80. 
las  Post,  p.  106. 
i«»  United  States  Vinegar  Co.  t.  Schlegel,  143  N.  Y.  637,  38  N.  E.  729. 
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legislatlye  acts.  A  charter  granted  by  a  public  statute  need  not 
be  proved  at  all,  for  the  courts  must  take  judicial  notice  of  all  public 
acts.*'*  Private  acts,  however,  must  be  proved,  for  the  courts  do  not 
take  judicial  notice  of  them.*'*  For  the  mode  of  proving  statutes, 
the  reader  must  refer  to  works  on  evidence.  Foreign  laws,  includ- 
ing charters  granted  by  another  state,  must  be  proved.*'* 

We  have  seen  that  acceptance  of  a  charter  by  the  corporators  may, 
unless  a  particular  mode  of  acceptance  is  prescribed  by  the  legis- 
lature, be  shown  by  proof  of  any  act  on  the  part  of  the  corporators 
which  shows  an  unequivocal  intention  to  accept,  as  by  showing  that 
they  organized  and  exercised  corporate  powers.  If  such  acts  are 
shown,  acceptance  will  be  presumed.*'*  Unless  there  is  statutory  re- 
quirement of  other  evidence,  the  organization  of  a  corporation  and 
user,  for  the  purpose  of  showing  a  de  facto  existence,  may  be  shown 
by  parol  evidence.*'^  It  has  been  said  that  general  reputation  of 
corporate  existence  is  sufficient,*'*  but  this  dictum  cannot  be  support- 
ed by  authority.  There  must  be  evidence,  not  only  of  an  act  author- 
izing incorporation  and  user  of  corporate  powers,  but  also  of  or- 
ganization in  at  least  colorable  compliance  with  the  act*'*  The 
records,  books,  and  minutes  of  a  corporation,  embracing  the  pro- 
ceedings in  its  organization  under  its  charter,  or  under  the  general 
law,  when  regular  and  identified  by  the  person  authorized  to  make 
them,  are  prima  facie  evidence  of  the  organization  of  the  corpora- 
tion.*"   When  it  is  shown  that  there  was  an  act  authorizing  the 

iTO  Hays  t.  Bank,  9  Grat.  (Va.)  127;  Bank  af  Utica  t.  Meagher,  18  Johns.  (N. 
Y.)  841;  Williams  v.  Bank,  2  Uumph.  (Tenn.)  3a&>;  StribbUng  y.  Bank,  5  Rand. 
(Va.)  132;    White  Water  Valley  Canal  Co.  t.  Boden,  8  Blackf.  (Ind.)  130. 

iTi  1  Mor.  Corp.  8  38;  Ohio  &  I.  H.  Co.  t.  Ridge,  6  Blackf.  (lud.)  78:  State 
T.  Trustees  of  Vincennes  UniTersity,  6  Ind.  77,  87,  91;  Bailey  t.  Tmsteea  of  Lin- 
coln Academy,  12  Mo.  174. 

iTt  1  Mor.  Corp.  8  39,  United  Statea  Bank  v.  Steams,  15  Wend.  (N.  Y.)  814. 

ITS  Ante,  p.  53;    Bank  of  Manchester  t.  Allen,  11  Vt.  302. 

1T4  Calkins  t.  State,  18  Ohio  St  870;  State  t.  Habib,  18  R.  I.  668,  30  AtL  462; 
Yakima  Nat.  Bank  t.  Knipe,  6  Wash.  348,  33  Pac.  834. 

ITS  Fleener  t.  State,  58  Ark.  98,  23  S.  W.  1. 

ITS  State  T.  Murphy,  17  R.  I.  698,  24  AtL  473;  Porter  t.  State,  141  Ind.  488, 
40  N.  B.  1061;   Owen  t.  Shepard,  8  O.  C.  A.  244,  59  Fed.  746. 

ITT  Buncombe  Turnpike  Ca  t.  McCarsun.  1  Dev.  &  B.  (N.  C.)  306;  Coffin  t. 
CoUins,  17  Me.  440;   Glenn  t.  Orr,  9tS  N.  C.  413,  2  S.  E.  538;    Semple  t.  Glenn, 
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formation  of  an  alleged  corporation,  that  it  was  formed  nnoei  the  act, 
and  has  since  acted  as  a  coi-poration,  compliance  with  particular 
provisions  of  the  act  will  be  presumed,  in  the  absence  of  evidence  to 
tbe  contrary.  "• 

In  many  states  it  is  expressly  provided  by  statute  that  a  certified 
copy  of  the  certificate  or  letters  of  incorporation  or  firticles  of  as- 
sociation, filed  with  the  secretary  of  state  or  other  oflBcer  (the  statutes 
necessarily  varying  in  the  different  states),  shall  be  prima  facie  evi- 
dence of  corporate  existence.*'*  This,  however,  does  not  exclude  oth- 
er competent  evidence  of  incorporation,  unless  it  is  expressly  so  pro- 
vided.**® In  some  states  it  is  provided  that,  whenever  it  is  neces- 
sary to  prove  the  incorporation  of  a  company,  evidence  that  it  is  do- 
ing business  under  a  certain  name  shall  be  prima  facie  evidence  of 
its  doe  incorporation.*** 

If  the  certificate  of  incorporation  and  record  thereof  have  been 
lost  or  destroyed,  parol  evidence  is  admissible  to  show  compliance 
with  the  law  in  the  organization  of  the  company,  and  to  prove  the 
contents  of  the  certificate;  and  it  is  not  necessary  that  such  evidence 
should  be  so  minute  as  to  permit  of  the  reproduction  of  the  certif- 
icate in  all  its  details.  It  is  sufficient  if  it  is  so  full  as  to  show  that 
the  law  was  complied  with.***  Long  acquiescence  by  the  public  in 
the  exercise  of  the  franchise  in  such  a  case  raises  a  presumption  of 
organization  in  conformity  to  law,  in  aid  of  the  parol  evidence.*** 

01  AUu  24.^),  0  Soath.  265;  Peake  ▼.  Railroad  Ck).,  18  III.  88.  If  the  acceptance 
of  a  charter  ia  recorded  on  the  bqpka,  they  are  the  beat  evidenoe;  and  i»rol  evi- 
dence  la  adiniaaible  onlj  under  the  ralea  allowing  aecondary  evidence.  Coffin  t. 
Gollina*  anpra;  Hndaoo  t.  Carman,  41  Me.  84.  It  muat  be  made  to  appear  that 
the  booka  offered  in  evidence  are  the  corporation  books;  that  they  have  been 
kept  aa  anch;  and  that  the  entries  have  been  made  by  an  authorized  person. 
President,  etc.,  of  the  Highland  Turnpike  Co.  ▼.  M'Kean,  10  Johns.  (N.  Y.)  164. 

ITS  Bank  of  U.  B.  t.  Lyman,  1  Blatchf.  297,  Fed.  Caa.  No.  921. 

1T»  MarahaU  t.  Bank,  108  N.  C.  6Si9,  13  S.  B.  VSL 

!••  Edelhoff  T.  State  (Wyo.)  S8  Pac  027. 

iti  Ganal  Street  Uravel-Road  Co.  t.  Paas,  96  Mich.  872,  64  N.  W.  907. 

its  Roee  Hill  &  B.  U.  Co.  t.  People,  116  111.  138,  8  N.  B.  726. 

1"  Rose  Hill  &  E.  IL  Oa.  T.  People,  supra. 
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BrrSOT  OF  IRBBQULAR  INOORPORATIOM. 

41-42.    Corporations  De  Facta 
4S-44.    Estoppel  to  Deny  Corporate  Bxiatenoa. 
4fi.    Liability  of  Associates  as  Partners. 

OOBFOBATIONS  DE  FACTO. 

41.  Where  persons  attempt,  in  good  faith,  to  organize  a 

corporation  under  a  statute  that  is  valid,  and  that 
authorizes  such  a  corporation,  and  afterwards  as- 
sume to  exercise  corporate  powers,  there  is  a  cor- 
poration de  facto,  though,  by  reason  of  fedlure  to 
comply  with  the  statute,  there  may  not  be  a  cor- 
poration de  Jure;  and  the  corporate  character  of 
the  association  can  only  be  questioned  by  the  state 
in  a  direct  proceeding  brought  for  that  purpose. 
By  the  weight  of  authority,  to  constitute  a  corpor- 
ation de  facto  within  this  rule,  there  must  be 

(a)  A  valid  law,  and  one  which  authorizes  such  a  cor- 

poration. 

(b)  An  attempt  in   good  fEdth  to   organize   under  the 

statute. 

(c)  At  least  a  colorable    or  apparent    compliance  with 

the  statute. 

(d)  An  assumption  of  corporate  powers. 

42.  The  doctrine  concerning  de  facto  corporations  is  based 

on  grounds  of  public  policy,  and  does  not  depend 
on  any  element  of  estoppel. 

A  corporation  may  exist  in  fact  without  being  legally  constituted. 
Such  a  corporation  is  called  a  corporation  de  facto,  as  distinguished 
from  a  corporation  de  jure.  'This  phrase  [de  facto]  is  used  to  char- 
acteris&e  an  officer,  a  government,  a  past  action,  or  a  state  of  affairt 
whldi  exists  actually  and  must  be  accepted  for  all  practical  pur- 
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poses,  but  which  is  illegal  or  illegitimate.  In  this  sense  it  is  the  con- 
trary of  *de  jure.'  ^  *  The  term  "de  facto,**  as  applied  to  a  corpora- 
tion, means  a  body  which  actually  exists,  for  all  practical  purposes, 
as  a  corporate  body,  but  which,  because  of  failure  to  comply  with 
some  provision  of  the  law,  has  no  legal  right  to  corporate  exist- 
ence as  against  the  state.  A  corporation  de  jure,  on  the  other  hand, 
is  a  corporation  in  law  as  well  as  in  fact.  Not  even  the  state  can 
deprive  it  of  its  corporate  existence  in  violation  of  the  terms  of  its 
charter. 

The  distinction  between  a  corporation  de  jure  and  a  corporation 
de  fkcto  is  very  important  A  corporation  de  jure  has  a  right  to 
corporate  existence  even  as  against  the  state.  Ibe  state  cannot, 
even  by  a  direct  proceeding,  deprive  it  of  this  right,  contrary  to  the 
terms  of  its  charter.  A  corporation  de  facto  has  a  corporate  exist- 
ence, even  as  against  the  state,  where  the  state  attacks  its  right  col- 
laterally;  and  it  has  such  right  as  against  private  individuals,  wheth- 
er they  attack  its  corporate  existence  collaterally  or  directly.  The 
state,  which  alone  has  the  power  to  incorporate,  may  waive  irregu- 
larities in  the  organization  of  corporations;  and,  so  long  as  the  state 
remains  inactive  in  the  premises,  individuals  must  acquiesce.' 
''Where  the  law  authorizes  a  corporation,  and  there  is  an  effort,  in 
good  faith,  to  organize  a  corporation  under  the  law,  and  thereupon, 
as  a  result  of  such  effort,  corporate  functions  are  assumed  and  exer- 
cised, the  organization  becomes  a  corporation  de  facto,  and,  as  a  gen- 
eral rule,  the  legal  existence  of  such  a  corporation  cannot  be  in- 
quired into  collaterally,  although  some  of  the  required  legal  formali- 
ties may  not  have  been  complied  v^th.  Ordinarily,  such  an  inquiry* 
can  only  be  made  in  a  direct  proceeding  brought  in  the  name  of  the 
state."  • 

A  corporation  de  facto,  that  by  regularity  of  organization  might 
be  one  de  jure,  can  make  contracts,  purchase,  hold,  and  convey  prop- 
erty, and  sue  and  be  sued,  in  the  same  manner  as  if  it  were  a  corpora- 
tion de  jure,  for  no  one  can  object  but  the  state.  ''A  corporation  de 
facto  may  legally  do  and  perform  every  act  and  thing  which  the 

i  Black,  Law  Diet,  tit  **!)•  Facto." 

s  North  T.  State,  107  lod.  856,  8  N.  B.  15D,  and  caaea  dted  in  the  followinc 


•  HaMelman  t.  Mortgage  Co.,  87  Ind.  860^ 
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same  entity  could  do  and  perform  were  it  a  de  jure  corporation. 
As  to  all  the  world  except  the  paramount  authority  under  which  it 
acts,  and  from  which  it  receives  its  charter,  it  occupies  the  same  posi- 
tion as  though  in  all  respects  valid;  and  even  as  against  the  state,  ex- 
cept in  direct  proceedings  to  arrest  its  usurpation  of  power,  it  is  sub- 
mitted, its  acts  are  to  be  treated  as  efficacious."  *  'Tiiere  irregulari- 
ties in  organization  cannot  be  shown  collaterally,  where  there  is  no 
defect  of  power."  •  T^ie  doctrine  is  not  limited  in  its  application  to 
domestic  corporations,  but  extends  to  foreign  corporations  as  welL* 
Some  of  the  courts  have  held  that  the  doctrine  of  de  facto  corpora- 
tions does  not  apply  to  a  case  in  which  an  alleged  corporation  at- 
tempts to  exercise  the  power  of  eminent  domain  by  the  appropria- 
tion of  private  property  to  public  use;  that  in  such  a  proceeding,  if 

4  People  T.  La  Rue,  67  Cal.  530,  8  Pac.  84.  And  see  Ueaston  t.  Railroad  Co., 
16  Ind.  275,  1  Gumming,  Gas.  Priy.  Gorp*  417,  W.  D.  Smith,  Gas.  Gorp.  20,  and 
Shep.  Caa.  Corp.  134;  Williamson  v.  Association,  89  Ind.  38*J;  Kinnegan  v. 
Noerenberg*  52  Minn.  239,  58  N.  W.  1150;  Baton  t.  Aapinwall,  19  N.  Y.  119; 
Buffalo  &  A.  R.  Go.  t.  Gary,  26  N.  Y.  75,  1  Gumming  Gas.  Priy.  Corp.  411; 
Lamming  y.  Galusha,  81  Hun,  247,  30  N.  Y.  Supp.  767;  Thompson  t.  Candor, 
60  111.  ^44;  People  v.  Board,  111  111.  171;  Hudson  v.  Green  Hill  Seminary  Corp., 
113  III.  618;  Bushnell  y.  Machine  Co.,  138  lU.  67,  27  N.  B.  596;  Duggan  y.  In- 
yestment  Co.,  11  Colo.  113,  17  Pac.  105;  Appleton  Mut.  Fire  Ins.  Co.  v.  Jesser, 
5  Allen  (Mass.)  446;  Butchers'  &  D.  Bank  y.  McDonald,  130  Mass.  264,  1  Gum- 
ming. Gas.  Priy.  Corp.  420;  Cochran  y.  Arnold,  58  Pa.  St  399;  Searsburgh 
Turnpike  Co.  y.  Cutler,  6  Vt  815;  Bast  Norway  Lake  Church  t.  Froislie,  87 
Minn.  447,  35  N.  W.  liUO;  Stout  v.  Zulick,  48  N.  J.  Law,  599,  7  Atl.  362;  Mc- 
Tighe  y.  Construction  Co.,  94  Ga.  306,  21  S.  B.  701;  Whitney  y.  Robinson,  53 
Wis.  300,  10  N.  W.  512;  Selnia  &  T.  K.  Co.  v.  Tipton,  5  Ala.  787;  Dannebroge 
Min.  Go.  y.  Ailment,  26  Gal.  286;  Dean  t.  Dayis,  51  Cal.  406;  Bakersfield 
Town  Hall  Aas'n  y.  Chester,  55  Gal.  96;  Pape  y.  Bank,  20  Kan  410;  Chicago 
K.  &  W.  R.  Go.  y.  Stafford  Co.  Com'rs,  36  Kan.  121,  12  Pac.  593;  Upton  y. 
Hansbrough,  3  Biss.  417,  Fed.  Gas.  No.  16,801.  **The  reason  U  that,  if  rights 
and  franchises  have  been  usurped,  they  are  the  rights  and  franchises  of  the 
sovereign,  and  he  alone  can  interpose.  Until  such  Interposition,  the  public  may 
treat  those  possessing  and  exercising  corporate  powers  under  color  of  law  as 
doing  so  rightfully.  The  rule  is  in  the  interest  of  the  public,  and  is  essential 
to  the  safety  of  business  transactions  with  corporations."  Duggan  t.  Invest- 
ment Co.,  11  Colo.  113,  17  Pac.  105. 

•  Heaston  t.  Railroad  Co.,  supra. 

•  Bank  of  Toledo  y.  International  Bank,  21  N.  Y.  542;  Lancaster  t.  Im- 
provement Co.,  140  N.  Y.  576,  35  N.  B.  964;  Wright  t.  Lee,  4  S.  D.  237,  65 
N.  W.  931;  post,  p.  632. 
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the  question  is  raised,  it  mast  show  that  it  is  a  corporation  de  Jnre.^ 
Other  conrts  make  no  such  distinction,  but  apply  the  doctrine  in 
condemnation  proceedings  as  well  as  in  other  cases.* 

If  a  pretended  corporation  is  neither  a  corporation  de  Jure  nor  one 
de  facto,  it  has  no  standing  whatever,  and  its  corporate  existence 
may  be  questioned  collaterally,  and  by  a  private  individual  as  well  as 
by  the  state,*  provided  there  is  no  element  of  estoppel.** 

By  the  better  opinion,  though  there  are  decisions  to  the  contrary, 
after  the  period  of  existence  of  a  corporation  has  expired  by  force 
of  express  provision  in  its  charter  or  in  a  general  law,  it  is  not  even 
a  corporation  de  facto.  By  the  expiration  of  its  charter  it  becomes 
ipso  facto  dissolved,  and  no  longer  has  any  existence  at  all.**  It 
follows  that  its  existence  after  that  time  can  be  questioned  by  any 
person  who  has  not  estopped  himself,  and  collaterally  as  well  as 
directly.  Thus,  if  a  pretended  corporation,  after  expiration  of  its 
charter,  assumes  to  execute  a  conveyance,  and  the  grantee,  or  one 
claiming  under  him,  sues  a  third  person,  who  holds  adversely,  to 
recover  possession,  the  latter  may  question  the  validity  of  the  con- 
veyance, and  dispute  the  existence  of  the  corporation.** 

The  doctrine  concerning  de  facto  corporations  does  not  prevent  a 
collateral  attack  on  the  right  of  a  corporation  to  exercise  a  fran- 
chise separate  and  distinct  from  the  franchise  of  being  a  corpora- 
tion. It  has  been  held,  for  instance,  that,  even  conceding  that  the 
right  of  an  association  to  exist  as  a  corporation  after  the  expiration 
of  the  time  limited  in  its  charter  cannot  be  questioned  by  a  private 

T  Atlantic  &  O.  R.  Co.  v.  Balliyant,  6  Ohio  St.  276}  Atkinson  t.  Railroad  Co., 
15  Ohio  St.  21. 

t  Reisner  t.  Strong,  24  Kan.  410;  McAuIey  t.  Railway  Co.,  83  111.  848;  Ward 
T.  Railroad  Co.,  119  IlL  287,  10  N.  E.  866;  WeUlngton  &  P.  R.  Co.  t.  Cashie 
A  C.  R.  &  L.  Co.,  114  N.  a  aeo,  19  S.  E.  646. 

•  Martin  v.  Deets,  102  Cal.  66,  86  Pac  3G8;  Childs  y.  Hurd,  32  W.  Va.  66, 
U  S.  E.  362. 

io  Post   p.  99. 

11  Bradley  t.  Reppell  (Mo.  Bnp.)  82  S.  W.  646.  And  see  Grand  Rapids  Bridge 
Co.  T.  Prange,  86  Mich.  400;  Sturges  t.  Vanderbilt,  78  N.  Y.  884;  Dobson  t. 
Simonton.  86  N.  C.  492;  Krats  t.  Town  Co..  20  Kan.  897.  Contra,  Bnshnell  v. 
Machine  Co.,  188  111.  67,  27  N.  E.  696;  Miller  t.  Newburg  Orrel  Coal  Co.,  81 
W.  Va.  886,  8  S.  E.  6U0.     See  post,  p.  282. 

IS  Bradley  t.  Reppell,  supra. 
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individnal  in  a  collateral  proceeding,  he  can  thns  qnestion  the  right 
of  a  corporation  to  take  tolls  after  the  expiration  of  the  period  dur- 
ing which  it  was  authorized  to  take  tolls,  as  he  does  not  therebj 
question  its  corporate  existence.** 

WhxU  is  Necessary  to  Constitute  a  Corporation  De  Facto. 

Having  once  determined  that  a  particular  association  is  a  corpo- 
ration de  facto,  there  is  little  difficulty  in  applying  the  principles 
of  law  as  stated  above.  But  there  is  much  confusion  and  dii'ect 
conflict  in  the  decisions  as  to  what  constitutes  a  corporation  de  facto, 
as  distinguished  from  an  association  which  pretends  to  be  a  corpo- 
ration, but  which  has  no  existence  at  all  as  such,  either  de  jure  or  de 
facto.  And  the  books  do  not  throw  as  much  light  on  the  question 
as  might  be  expected.** 

Most  of  the  courts  hold  that  there  is  a  corporation  de  facto  when- 
ever there  is  a  valid  law  under  which  a  particular  kind  of  corpora- 
tion may  lawfully  be  organized,  and  persons  having  the  required 
qualifications  undertake,  in  good  faith,  to  organize  such  a  corpora- 
tion thereunder,  comply  at  lea^  colorably  with  the  law,  and  after- 
wards assume  to  act  as  a  corporation,  though  particular  provisions 
of  the  law  are  not  complied  with.  And  they  hold  that  it  is  alto- 
gether immaterial,  in  such  a  case,  whether  compliance  with  the  par- 
ticular provisions  was  intended  by  the  legislature  as  a  condition 
precedent  to  the  formation  of  the  corporation  or  not     Thus,  an 

!•  Grand  Rapids  Bridge  Go.  t.  Prange,  85  Mich.  400. 

14  The  state  of  the  authorities  on  this  subject  is  thus  described  by  Judge 
Thompson  in  his  late  work  on  Corporations:  **It  is  impossible  to  formulate  a  rule 
on  the  subject  of  de  facto  corporations,  which  will  be  applicable  in  all  American 
Jurisdictions,  or  which  will  receive  uniform  support  from  the  decisions  in  any 
one  such  Jurisdiction.  Those  decisions  oscillate  between  two  extreme  yiews:  (1) 
That  where  a  body  of  men  act  as  a  corporation,  and  In  the  oetensible  possession 
of  corporate  powers,  it  will  be  conclusively  presumed,  in  all  cases  except  in  a 
direct  proceeding  against  them  by  the  state  to  vacate  their  franchises,  that  they 
are  a  corporation.  (2)  That  the  conditions  named  in  statutes  authorizing  the 
organization  of  corporations  are  conditions  precedent,  and  must  be  strictly  com- 
plied with,  or  the  corporation  does  not  exist;  and  that  the  want  of  compliance 
with  any  one  condition  precedent  may  be  shown  by  any  one,  in  a  private  litiga- 
tion with  the  pretended  corporation,  unless  he  has  estopped  himself  by  his  con- 
duct from  challenging  its  corporate  existence,  and  frequently  without  reference 
to  the  question  of  estoppel."     1  Thomp.  Corp.  {  496. 
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association  has  been  held  a  corporation  de  facto,  thoagh  there  was 
not  sufficient  notice  of  the  meetings  held  for  the  purpose  of  organiz- 
ing, and  thoagh  the  certificates  of  incorporation  were  not  prop- 
erly executed,  acknowledged,  or  recorded,  as  required  by  the  stat- 
ute.^' And  there  are  many  other  cases  to  the  same  effect,  or  ap- 
I>arently  so.^*  All  that  is  necessary,  according  to  this  doctrine, 
is  that  there  shall  be  a  law  under  which  such  a  corporation  as  the 
one  in  question  might  have  been  formed,  that  there  shall  have  been 
a  bona  fide  attempt  to  organize,  and  a  colorable  compliance  with 
the  provisions  of  the  law,  and  that  there  shall  have  been  an  as- 
sumption of  corporate  powers,  or  "user,"  as  it  is  termed.  **Where  it 
is  shown  that  there  is  a  charter  or  law  under  which  a  corporation, 
with  the  powers  assumed,  might  lawfully  be  incorporated,  and  there 
is  a  colorable  compliance  with  the  requirements  of  the  charter  or 
law,  and  a  user  of  the  rights  claimed  under  the  charter  or  law,  the 
existence  of  a  corporation  de  facto  is  established."  *^  "Two  things 
are  necessary  to  be  shown  to  establish  a  corporation  de  facto,  viz. : 
(1)  The  existence  of  a  charter  or  some  law  under  which  a  corpora- 
tion, w4th  the  powers  assumed,  might  lawfully  be  created;  and  (2) 
a  user  by  the  party  to  the  suit  of  the  rights  claimed  to  be  conferred 
by  such  charter  or  law.  If  the  law  exists,  and  the  record  exhibits 
41  bona  fide  attempt  to  organize  under  it,  very  slight  evidence  of 
user  beyond  this  is  all  that  can  be  required."  ^* 

iftEaet  Norway  Lake  Church  t.  Froislie.  37  Minn.  447.  86  N.  W.  260. 

!•  8«e  Attorney  General  t.  Stevens.  1  N.  J.  Eq.  3(S9;    Btont  t.  Zalick,  48  N.  J. 

Law,  509,  7  AtL  862;    Baton  t.  Walker,  76  Mich.  579,  43  N.  W.  638;    Methodist 

•Church  t.   Pickett,   19  N.   Y.  482,  1   Gumming,   Cas.   Priv.  Corp.    407;    Society 

Peron  t.  CleTeland,  43  Ohio  St.  481,  3  N.  B.  357;    Finnegan  t.  Noerenberg.  52 

Minn.  239,  53  N.  W.  1150;    Williamson  t.  Association,  89  Ind.  389;    Uasselman 

^.  Mortgage  Co.,  97  Ind.  365;    North  t.  State,  107  Ind.  356,  8  N.  B.  159;    Cochran 

T.  Arnold,  68  Pa.  St.  399;    Thompson  t.  Candor,  60  111.  244;    Hudson  t.  Green 

Hin  Seminary  Corp.,  113  111.  618;    Bushnell  t.  Machine  Co.,  138  III.  67,  27  N.  B. 

<596;    Miami  Powder  Co.  t.  Uotchklps,  17  III.  App.  622;    Merriman  t.  Magivenr. 

12  Heisk.  (Tenn.)  494;    Pape  t.  Hank,  20  Kan.  440;    Haas  ▼.  Bank,  41  Neb.  754, 

-60  N.   W.  85;    Humphreys  t.  Mooney,  6  Colo.  282;    Jones  t.  Hardware  Co.,  21 

•Colo.  263.  40  Pac.  467. 

^T  Stout  T.  Zulick,  supra. 

>•  Eaton  ▼.  Walker,  supra.  It  will  be  noticed  that,  while  the  court  here  says 
Hurt  two  things  only  are  necessary  to  constitute  a  de  facto  corporation,  namely, 
^e  law  authoricing  incorporation,  and  user  under  that  law,  it  proceeds  at  once 
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Same — Niscessity  for  Valid  Law  Authorizmg  Incorporation. 

In  the  flnst  place,  by  the  weight  of  authority,  it  is  always  essen- 
tial to  the  existence  of  a  cori>oratioQ  de  facto  that  there  shall  be 
some  law  ander  which  such  a  corporation  might  have  been  legally 
created  or  organized.  If  there  is  no  law  at  all  authorizing  the 
formation  of  such  a  corporation,  there  can  be  no  corporation  de 
facto,  even  though  there  may  have  been  an  assumption  of  corporate 
powers.  In  a  Wisconsin  case  there  had  been  an  attempt  to  organ- 
ize two  churches  into  one  corporate  body,  whereas  the  statute  only 
authorized  a  corporation  composed  of  one  church.  It  was  held 
that  the  association  was  not  even  a  corporation  de  facto.  ^To  be  a 
corporation  de  facto,"  it  was  said,  ^t  must  be  possible  to  be  a  cor- 
poration de  jure;  and  acts  done  in  the  former  case  must  be  legally 
authorized  to  be  done  in  the  latter,  or  they  are  not  protected  or 
sanctioned  by  the  law.  Such  acts  must  have  an  apparent  right"  ** 
Within  this  rule,  an  unconstitutional  law  must  be  regarded  as  the 
same  as  no  law  at  all.'*  There  are  a  few  cases  which  hold  that  a 
de  facto  corporation  may  exist  under  an  unconstitutional  act,'^  but 
it  is  difficult  to  see  how  they  can  be  supported,  when  we  consider 

to  Bpocify  a  third  essential;  that  is,  "a  bona  fide  attempt  to  orsranize*'  nnder  the- 
law.  And  it  ia  clear  that  all  three  of  these  things  are  necessary.  See  Finne- 
gan  V.  Noerenberg,  &2  Minn.  239,  53  N.  W.  1150.  "A  corporation  de  facto,*'  said 
the  Colorado  court,  'presupposes  a  charter  or  a  law  authorizing  the  creation  of 
such  a  corporation;  that  there  has  btH'n  an  attempt  in  good  faith  to  comply  with 
its  provisions;  and  that  there  has  been  user  or  the  exercise  of  corporate  powers* 
under  it"     Duggan  t.  Investment  Co.,  11  Colo.  113,   17  Pac.  105. 

i»  Evenson  v.  Ellingson,  67  Wis.  634,  31  N.  W.  342.  And  see  Abbott  v.  Re- 
fining Co.,  4  Neb.  416;  State  t.  Critchett,  87  Minn.  13,  32  N.  W.  787;.  Duke  v. 
Taylor  (Fla.)  19  South.  172;  American  Loan  &  Trust  Co.  v.  Minnesota  &  N.  W. 
R.  Co.,  157  Hi.  641,  42  N.  B.  153. 

20  Eaton  v.  Walker,  76  Mich.  579,  43  N.  W.  638;  Burton  v.  Schildbach,  4^ 
Mich.  504,  8  N.  W.  497;  Green  t.  Graves,  1  Doug.  (Mich.)  351;  Brandenstein  v. 
Hoke,  101  Cal.  131,  35  Pac.  562.  in  McTighe  v.  Macon  Const.  Co.,  94  Ga.  306, 
21  S.  E.  701,  it  was  held,  after  a  review  of  the  cases,  and  a  consideration  of  tbe- 
reasons  on  which  the  doctrine  of  de  facto  corporationa  is  based,  that  a  corporatioii> 
attempted  to  be  created  by  a  special  act,  which  is  unconstitutional,  may,  neverthe- 
less,  exist  as  a  de  facto  corporation,  if  there  is  a  general  law  under  which  it  might 
have  been  incorporated. 

sx  Coxe  V.  State,  144  N.  Y.  396,  39  N.  E.  400.     And  see  the  dictum  in  Winget 
V.  Association.  128  lU.  67,  21  N.  E.  12. 
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that  ''an  unconstitutional  act  is  not  a  law.  It  confers  no  rights. 
It  imposes  no  duties.  It  affords  no  protection.  It  creates  no  office. 
It  iSy  in  legal  contemplation,  as  inoperative  as  if  it  had  never  been 
passed."  "  As  we  have  seen,  after  the  period  of  existence  of  a  cor- 
IK)ration  has  expired  by  express  limitation  in  its  charter  or  in  a 
general  law,  it  is  not  a  corporation  de  facto.  There  is  no  law  under 
which  it  can  exist." 

Same — Necessity  for  Bona  Fide  Attempt  to  Organize. 

It  is  also  essentia]  to  de  facto  corporate  existence  that  there  shall 
have  been  a  bona  fide  attempt  to  organize  under  the  law,  and  at 
least  a  colorable  compliance  with  the  law  in  such  attempt.  "To 
give  to  a  body  of  men  assuming  to  act  as  a  corporation,  where  there 
has  been  no  attempt  to  comply  with  the  provisions  of  any  law  au- 
thorizing them  to  become  such,  the  status  of  a  de  facto  corporation, 
might  open  the  door  to  frauds  upon  the  public.  It  would  certainly 
be  impolitic  to  permit  a  number  of  men  to  have  the  status  of  a  cor- 
poration to  any  extent  merely  because  there  is  a  law  under  which 
they  might  have  become  incorporated,  and  they  have  agreed  among 
themselves  to  act,  and  they  have  acted,  as  a  corporation.  *  *  * 
'Color  of  apparent  organization  under  some  charter  or  enabling 
act'  **  does  not  mean  that  there  shall  have  been  a  full  compliance 
with  what  the  law  requires  to  be  done,  nor  a  substantial  compliance^ 
A  substantial  compliance  will  make  a  corporation  de  jure.  But 
there  must  be  an  apparent  attempt  to  perfect  an  organization  under 
the  law.  There  being  such  apparent  attempt  to  perfect  an  organ- 
ization, the  failure  as  to  some  substantial  requirement  will  pre- 
vent the  corporation  from  being  a  corporation  de  jure;  but,  if  there 
be  user  pursuant  to  such  attempted  organization,  it  will  not  prevent 
it  being  a  corporation  de  facto."  *• 

ss  Norton  t.  Shelbj  Go.,  118  U.  S.  4412,  6  Sap.  Ct.  1121. 

St  Ante,  p.  89. 

t4  The  court  had  previously  quoted  from  Taylor  on  Corporations:  "When  a 
body  of  men  are  acting  as  a  corporation  under  color  of  apparent  organization.  In 
pursuance  of  some  charter  or  enabling  act,  their  authority  to  act  as  a  corporation 
cannot  be  questioned  collaterally.*'     TayL  Corp.  145. 

2t  Finnegan  y.  Noerenberg,  52  Minn.  2:^9,  53  N.  W.  1150.  And  see  Bash  ?. 
Mining  Co.  7  Wash.  122,  34  Pac.  4«4;    Ifiaton  t.  Walker,  76  Mich.  579,  43  N.  W. 


94  SFFSGT  OF  IBREQULAB  INOOBFOBATION*  (Ch.  3 

SawA — Sufficiency  of  Compliance  with  L<mjd. 

There  are  some  cases  that  hold,  and  some  that  seem  to  hold,  that 
there  cannot  be  even  a  de  facto  corporation  unless  the  corporators 
have  substantially  complied  with  all  the  conditions  precedent  pre- 
scribed bj  the  statute;  that,  without  such  compliance,  the  pretend- 
ed corporation  does  not  come  into  existence  for  any  purpose;  and 
that,  in  the  absence  of  elements  of  estoppel,  the  objection  may  be 
raised  by  a  private  individual  as  well  as  by  the  state,  and  collater- 
ally as  well  as  directly.**  These  cases,  however,  are  contrary  to 
the  great  weight  of  authority,  and  some  of  them  are  not  easily  recon- 
ciled with  other  decisions  of  the  same  court.  To  constitute  a  cor- 
poration de  facto  there  must,  it  is  true,  be  a  colorable  compliance 
with  the  statute,  but  there  need  not  be  more.  There  need  not  be 
a  substantial  compliance.  A  substantial  compliance  makes  the 
body  a  corporation  de  jure.*^  As  was  said  by  the  Minnesota  court, 
if  there  be  an  "apparent  attempt  to  perfect  an  organization,  the 
failure  as  to  some  substantial  requirement  will  prevent  the  cor- 
poration from  being  a  corporation  de  jure;  but,  if  there  be  user 
pursuant  to  such  attempted  organization,  it  will  not  prevent  it  being 
a  corporation  de  facto."  ••  That  a  colorable  or  apparent  compli- 
ance,  in  good  faith,  with  the  provisions  of  the  law,  is  sufficient,  is 
shown  by  cases  in  almost  all  of  the  states.'*     Some  of  the  cases  in 

<•  Thns,  in  Utiey  t.  Tool  Ck>.,  11  Gray  (Mass.)  139,  a  case  in  which  it  waa  sought 
to  charge  the  defendants  as  stockholders  of  an  alleged  corporation  with  personal 
liability  for  its  debts,  the  defense  was  that  there  were  no  written  articles  of  agree- 
ment in  the  orgnnizntion  of  the  alleged  corporation,  as  required  by  the  statute  under 
which  the  organization  was  attempted,  and  the  defense  was  allowed.  So,  in  Ripe- 
low  V.  Gregory,  73  111.  197,  certain  persons  undertook  to  orgnnize  a  corporation 
under  a  general  law  which  required  the  articles  of  association  to  be  published  in 
a  certain  way,  and  a  certificate  of  the  purposes  of  the  incorporation  to  be  filed  In 
certain  public  offices;  but  they  failed  to  comply  with  these  provisions.  It  was 
held  that  there  was  no  corporation  de  facto,  though  articles  of  association  were 
executed,  a  common  name  adopted,  and  business  conducted  under  it;  and  the  asso- 
ciates were  held  liable  as  partners  for  goods  sold  to  them.  See,  also,  Montgomery 
V.  Forbes,  148  Mass.  248,  19  N.  E.  342:  1  Gumming,  Gas.  Priv.  Corp.  G9; '  Kaiser 
T.  Bank.  56  Iowa,  104,  8  N.  W.  772;  Shep.  Cas.  Gorp.  208;  Hurt  ▼.  Salisbury, 
55  Mo.  310;    McLennan  t.  Uopkins.  2  Kan.  App.  2ti0,  41  I'ac.  lUGl. 

ST  Ante,  p.  59. 

>s  Kinnegan  t.  Noerenberg.  52  Minn.  239,  53  N.  W.  1150. 

SI*  See  Thompson  T.  Gandor,  (K)  III.  244;    Bushnell  t.  Machine  Go.,  138  111.  67. 
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which  the  courts  have  allowed  a  collateral  attack  on  the  authority 
of  an  association  to  exercise  corporate  powers,  where  there  was  a 
valid  law  under  which  it  might  be  incorporated,  a  bona  fide  attempt 
at  incorporation  under  it,  and  nser  of  corporate  powers,  may  per- 
haps be  explained  on  the  ground  that  the  court  did  not  consider 
that  there  had  been  even  a  colorable  or  apparent  compliance  with 
the  law.*^ 

Sofms — Nscessity  for  User  of  Corporate  Powers. 

To  constitute  a  de  facto  corporation  it  is  also  essential  that  the 
parties  shall  have  assumed  in  some  way  the  appearance  of  a  corpo- 
ration, and  shall  have  pretended  to  act  as  a  corporate  body.  If, 
after  an  attempt  at  incorporation,  in  which  conditions  precedent  are 
not  complied  with,  the  directors  named  in  the  articles  never  meet, 
and  no  stock  is  issued  nor  corporate  act  done,  the  association  is  not 
a  corporation  de  facto.**  The  mere  fact  that  the  owners  of  a  mine 
use  a  corporate  name  does  not  make  a  corporntion  de  facto,  where 
no  corporate  act  is  performed,  and  no  steps  have  been  taken  to  in- 
corporate.*' As  was  said  in  a  Michigan  case,  however,  ^'if  the  law- 
exists,  and  the  record  exhibits  a  bona  fide  attempt  to  organize  under 
it,  very  slight  evidence  of  user  beyond  this  is  all  that  can  be  re- 
quired.^ •• 

27  N.  K  686;  Miami  Powder  Co.  t.  Uotchkias,  17  III.  App.  622;  Hudson  t.  Semi- 
nary  Corp.,  113  111.  618;  Duggan  ▼.  Investment  Co.,  11  Colo.  113,  17  Pac.  105. 
In  Dnggan  v.  Investment  Co.,  supra.  It  was  sought  to  avoid  a  mortgage  given  hj- 
a  corporation  on  the  ground  that  its  certificate  of  incorporation  was  defective  be- 
i-nnse  it  was  not  acisnowledged  as  required  by  the  statute.  The  court  said:  **We 
are  aware  of  the  distinction  between  mere  omissions  or  irregularities,  and  what 
are  called  'prerequisites'  of  the  statutes.  The  distinction  may  well  be  taken  in 
a  tlirect  proceeding  or  other  exceptional  cases  where  strict  proof  is  required,  but 
we  flo  not  regard  It  as  having  any  controlling  place  in  the  case  at  bar.  What  i» 
or  what  is  not  a  prerequisite  is  often  a  difficult  qifestion  for  a  professional  man, 
and  much  more  for  a  layman,  to  determine.  To  cast  such  a  burden  upon  the 
public  as  between  its  individual  members  is  to  lose  sight  of  the  reason  for,  and 
largely  abrogate,  the  salutary  rule  respi^cting  de  facto  corpora  riuim/* 

to  Compare  Finnegan  v.  Noerenberg,  52  Minn.  239,  53  N.  W.  1150,  with  John- 
son V.  Conwr,  34  Minn.  355,  25  N.  W.  7tf9. 

ti  Martin  t.  Deetz.  102  Cal.  55,  36  Pac  368. 

s*  Hash  T.  Mining  Co.,  7  Wash.  122,  34  Pac.  462. 

as  Eaton  t.  Walker,  76  Mich.  579,  43  N.  W.  63^ 
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Same — Where  Attempted  Organization  m  a  Frmud  vpan  the  Ast. 
If  the  attempted  organization  of  a  corporation  was  a  fraud  upon 
the  act  under  which  corporate  existence  is  claimed^  the  better  opin- 
ion is  that  there  is  no  corporation,  even  de  facto.  Thus,  where  citi- 
zens of  New  Jersey  went  over  into  New  York,  and  there  attempted 
to  form  a  corporation  under  the  laws  of  that  state  for  the  purpose  of 
doing  business  in  New  Jersey,  it  was  held  that  there  was  no  cor- 
poration de  facto,  since,  under  the  circumstances  of  that  particular 
case,  the  attempted  organization  was  a  fraud  upon  the  laws  of  New 
York."*  So,  where  persons  not  named  in  a  charter  creating  a  cor- 
poration to  be  located  at  a  certain  place,  got  control  of  the  charter, 
and  attempted  to  establish  a  corporation  under  it,  to  be  located  at  a 
different  place,  it  was  held  that  the  pretended  corporation  was  not 
even  a  de  facto  corporation.** 

The  Doctrine  of  De  Faoto  Corpora4;ion8  Distinct  from  the  Doctrine 

of  Estoppel. 

Much  of  the  confusion  in  the  cases  as  to  corporations  de  facto  re- 
sults from  a  failure  to  distinguish  between  the  doctrine  of  corpo- 
rations de  facto  and  the  doctrine  of  equitable  estoppel.**  They  are 
not  the  same  thing,  but  entirely  different  doctrines.  No  elements 
of  estoppel  are  necessary  to  prevent  a  private  individual  from  ob- 
jecting to  the  existence  of  a  corporation  de  facto;  and,  as  we  shall 
see,  a  man  may,  on  equitable  grounds,  be  estopped  to  question  the 
corporate  character  of  an  association  that  is  not  even  a  corporation 
de  facto.  The  rule  relating  to  de  facto  corporations,  said  the  Min- 
nesota court,  ^^s  not  founded  upon  any  principle  of  estoppel,  as  is 
sometimes  assumed,  but  upon  the  broader  principles  of  common  jus- 
tice and  public  policy.  It  would  be  unjust  and  intolerable  if,  un- 
der such  circumstances,  every  interloper  and  intruder  were  allowed 
thus  to  take  advantage  of  every  informality  or  irregularity  of  or- 

•4  Hill  y.  Beach,  12  N.  J.  Eq.  SI.  Bee  Empire  Mills  t.  Alston  Qrocery  Ck>. 
(Tex.  App.)  15  8.  W.  200»  505,  Shep.  Gas.  Corp.  64. 

ts  Booth  T.  Wouderlj,  S6  N.  J.  Law,  250.  Cf.  EUzabethtown  Gas  Light  Co. 
▼.  Green,  46  N.  J.  Eq.  118,  18  AU.  844;    Id.,  48  N.  J.  Eq.  329,  24  Aa  560. 

•«  For  examples,  see  Hamilton  y.  Railroad  Co.,  144  Pa.  St.  S4,  23  Atl.  53;  Bates 
?.  Wilson,  14  Colo.  140,  24  Pac.  99,  104;  Foster  t.  Moalton,  35  Minn.  458,  29  N. 
W.  155. 
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ganization.^  *^  The  law  forbids  a  private  individaal  to  question 
the  right  of  a  corporation  de  facto  to  existence  as  a  corporation,  not 
because  of  any  conduct  on  his  part  which  renders  it  inequitable  to 
allow  him  to  do  so,  for  the  doctrine  extends  to  i)er8ons  who  have 
had  no  dealings  whatever  with  the  corporation,  but  because,  irre- 
spective of  any  question  as  to  his  position  or  conduct,  it  is  con- 
trary to  public  policy  to  allow  any  private  individual  to  do  so.  No 
man  can  deny  that  a  particular  association  is  a  corporation  de 
facto,  if  he  has  so  acted  as  to  be  equitably  estopped,  but,  if  not 
so  estopped,  he  can.  No  man  at  all  can  question  the  corporate  ex- 
istence of  a  de  facto  corporation.  This  distinction  is  recognized  by 
the  Alabama  court  in  a  case  in  which  it  is  said  that,  before  a  suit 
can  be  maintained  by  an  alleged  corporation,  its  actual  or  de  facto 
existence  must  be  proved,  "or  else  a  state  of  facts  shown  which 
will  operate  to  estop  the  defendant  from  denying  such  de  facto 
existence."  ••  In  a  great  mauy  cases  it  is  said  that  "a  person  who 
has  entered  into  a  contract"  with  a  "de  facto"  corporation  in  its 
corporate  name  and  capacity  cannot,  in  the  absence  of  fraud,  after- 
wards disregard  the  existence  of  the  corporation,  and  sue  the  stock- 
holders individually  as  partners  on  the  contract,  or  defeat  an  ac- 
tion by  the  corporation  on  the  contract.*  •  This  is  a  confusion  of 
principles.  They  would  be  estopped  in  such  a  case  to  deny  the  ex- 
istence of  the  corporation,  whether  it  is  a  corporation  de  facto  or 
not.  These  cases,  therefore,  are  more  properly  considered  under 
the  doctrine  of  estopi>el.  If  the  corporation  is  a  de  facto  one,  then 
it  is  not  necessaiy  that  a  private  individual  shall  have  dealt  with 
it  in  order  that  he  may  be  prevented  from  questioning  its  corporate 
existence. 

In  an  Ohio  case,  the  plaintiff  admitted  that  persons  who  have 
recognized  the  existence  of  a  pretended  corporation  by  their  trans- 
actions with  it  as  a  corporation  are  estopped  to  deny  its  corporate 

tT  East  Norway  lAke  Church  t.  FroisUe,  87  Minn.  447,  35  N.  W.  260.  And  lee 
Society  Penm  t.  Cleveland,  4»  Oh!o  St  481,  3  N.  E.  857  (collecting  cases);  Wil- 
liamson T.  Aasociation,  89  Ind.  380;    Pape  ▼.  Bank,  20  Kan.  440. 

tB  Schloss  T.  Trade  Co.,  87  Ala.  411,  6  South.  300. 

••  See  Snider's  Sons  Co.  t.  Troy,  91  Ala.  224,  8  South.  658;    Swartwout  ▼.  Rail- 
road Co.,  24  Mich.  390;    Butchers'  &  Drovers'  Bank  t.  McDonald,  130  Mass.  264. 
1  Cumming.  Caa.  PriT.  Corp.  ^Xk 
ClkJ^r.Oorp.— 7 
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existence;  but  it  wa«  contended  that,  as  the  plaintiff  had  engaged 
in  no  transactions  with  the  alleged  corporation  in  this  case,  he  was 
free  to  challenge  its  existence  as  a  corporation  de  facto  as  well  as 
de  jnre, — ^the  argument  being  that  ''no  case  can  be  found  where  it 
is  held  that  there  is  a  corporation  de  facto  against  persons  who 
have  in  no  way  recognized  its  existence  as  a  corporation;"  and  that 
^^the  notion  of  a  de  facto  corporation  is  based  on  the  doctrine  of  estop- 
pel. When  estoppel  cannot  be  inyoked,  there  can  be  no  de  facto 
corporation."  The  court,  however,  declined  to  take  this  view,  and 
held  that  it  is  a  rule,  entirely  irrespective  of  any  question  of  es- 
toppel, that  no  private  individual  can  attack  the  corporate  char- 
acter of  a  de  facto  corporation.  In  its  opinion  the  court  said:  ''The 
theory  that  a  de  facto  cori>oration  has  no  real  existence — ^that  it  is 
a  mere  phantom,  to  be  invoked  only  by  that  rule  of  estoppel  which 
forbids  a  party  who  has  dealt  with  a  pretended  corporation  to 
deny  its  corporate  existence — has  no  foundation,  either  in  reason 
or  authority.  A  de  facto  corporation  is  a  reality.  It  has  an  actual 
and  substantial  legal  existence.  It  is,  as  the  term  implies,  a  cor- 
poration. *  *  *  It  is  bound  by  all  such  acts  as  it  might  right- 
fully perform  as  a  corporation  de  jure.  Where  it  has  attempted, 
in  good  faith,  to  assume  corporate  powers;  where  its  proceedings 
in  that  behalf  are  colorable,  and  are  approved  by  those  officers  of 
the  state  who  are  authorized  to  act  in  that  regard;  where  it  has 
honestly  proceeded  for  a  number  of  years,  without  interference  from 
the  state,  to  transact  business  as  a  corporation;  has  been  reputed 
and  dealt  with  as  a  duly-incorporated  body,  and  valuable  rights  and 
interests  have  been  acquired  and  transferred  by  it, — ^no  substantial 
reason  is  suggested  why  its  corporate  existence,  in  a  suit  involving 
such  transactions,  should  be  subject  to  attack  by  any  other  party 
than  the  state,  and  then  only  when  it  is  called  upon,  in  a  direct 
proceeding  for  that  purpose,  to  show  by  what  authority  it  assumes 
to  be  a  corporation."  *• 

40  Bodetj  Perun  t.  Oleyelaod,  48  Ohio  St  481,  8  N.  B.  867. 
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ESTOPPEL  TO  DENY  OOBPOBATE  EXISTENCE. 

43.  Where  persons  pretend  to  form  a  corporation,  and 

assume  to  exerdse  corporate  pcwers,  an  estoppel  to 
deny  that  they  are  a  corporation  operates  as  against 

(a)  The  persons  who  so  hold  themselves  out  as  a  cor- 

poration. 

(b)  The  pretended  corporation  itself. 

(c)  Third  persons  -who  deal  with  the  association  as  a  cor- 

poration, except  in  the  cases  hereafter  mentioned. 

44.  BXCEFTIONS — ^To  the  rule  above  stated  there  are  ex- 

ceptions. Though  there  are  some  conflicting  deci- 
sions, by  the  -weight  of  authority  the  doctrine  does 
not  apply 

(a)  Where  the  dealings  relied  upon  as  an  estoppel  are 

not  such  as  to  show  recognition  of  the  association 
as  a  corporation. 

(b)  Where  there  are  no  equitable  grounds  for  applying 

it,  and,  a  fortiori,  -where  to  apply  it  -would  be  in- 
equitable. 

(c)  A  few  cases  hold  that  the  doctrine  does  not  apply 

-where  the  assumption  of  corporate  powers  was 
unlawAil  as  being  in  violation  of  a  prohibitory  law. 

(d)  In  a  few  states  the  doctrine  is  held  to  apply  to  such 

associations  only  as  are  at  least  corporations  de 
facto;  but  by  the  weight  of  authority  it  is  not  to 
be  so  limited. 

It  is  a  well-settled  role,  subject  to  very  few,  if  any,  exceptions, 
that,  where  persons  undertake  to  form  a  corporation,  and  after- 
wards assume  to  act  as  a  corporate  body,  neither  they  nor  the  as- 
sociation can  dispute  its  corporate  existence  and  authority  to  act 
as  such,  when  it  is  sued  as  a  corporation  on  a  contract  into  which 
it  has  entered  in  that  character.^^    Nor  under  such  circumstances 

41  Scheafler  ▼.  Grand  Lodge,  46  Minn.  256,  47  N.  W.  799;    Ferine  ▼.  Grand  Lodge, 
48  Minn.  8%  60  N.  W.  1022;    NarraganseU  Bank  t.  Atlantic  Silk  Co.,  8  Mete. 
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can  the  aASociates  deny  the  corporate  character  of  the  association, 
in  order  to  escape  statutory  liability  for  its  debts.**  Nor  can  they 
do  so  in  order  to  avoid  liability  on  their  subscriptions  to  stock  in 
the  pretended  corporation,  when  sued  thereon  either  by  it,  or  by 
its  creditors,  or  by  a  receiver  or  assignee.**    The  estoppel  also  oper- 

(Mass.)  287;  FanDen*  Loan  &  Trnat  Co.  t.  Toledo,  A.  A.  &  N.  M.  Rj.  Co.,  67 
Fed.  49;  CaUender  t.  Railroad  Co.,  11  Ohio  St.  516;  Stewart  Paper  Manof  g  Co. 
▼.  Rau,  92  Ga.  511,  17  S.  B.  748;  Fltzpatrlck  ▼.  Rutter,  160  HI.  282.  43  N.  E. 
392;  Hamilton  ▼.  Railroad  Co.  (Pa.  Sup.)  23  Atl.  53;  Bon  Aqna  Imp.  Co.  ▼. 
Standard  Fire  Ins.  Co.,  34  W.  Va.  764,  12  S.  B.  771;  Independent  Order  of 
Mutual  Aid  ▼.  Paine,  122  111.  625,  14  N.  B.  42.  See,  also,  Dooley  t.  Cheshire 
Glajra  Co.,  15  Gray  (Mass.)  494,  1  Camming,  Cas.  Friy.  Corp.  418. 

*i  Slocum  ▼.  Ga*-Pipe  Co.,  10  R.  I.  112;  Slocum  ▼.  Warren,  Id.  116;  Building 
&  Loan  Ass'n  of  Dakota  ▼.  Chamberlain,  4  S.  D.  271,  56  N.  W.  897;  Corey  T. 
Morrill,  61  Vt.  598,  17  Atl.  841;  UamUton  ▼.  Railroad  Co.,  144  Pa.  St.  34,  23 
Atl.  53;  Freeland  ▼.  Insurance  Co.,  94  Pa.  St  504;  Wheelock  t.  Ko*t»  77  lU. 
296;  McCarthy  t.  Lavasche,  89  UL  270;  McDonnell  ▼.  Insurance  Co..  85  Ala. 
401,  5  South.  120;  Baton  ▼.  Aspinwall,  19  N.  T.  119;  McCUnch  ▼.  Sturgis,  T2 
Me.  288;    Aultman  t.  Waddle,  40  Kan.  195,  19  Pac.  730. 

«B  Wadesboro  Cotton  Mills  (3o.  ▼.  Bums,  114  N.  C.  353,  19  S.  B.  238;  Hickling 
▼.  Wilson,  104  lU.  54;  Weinman  t.  Railway  Co.,  118  Pa.  St  192,  12  AtL  288; 
Parker  ▼.  Railroad  Co.,  33  Mich.  23;  Cravens  t.  Mills  Co.,  120  Ind.  6,  21  N.  £. 
981;  Anderson  ▼.  Railroad  Co.,  12  Ind.  376;  C!hubb  t.  Upton,  95  U.  S.  665;  Ameri- 
can Homestead  Co.  ▼.  Linigan,  46  La.  Ann.  1118,  15  South.  369;  Upton  t.  Hans- 
brough,  3  Biss.  417,  Fed.  Cas.  No.  16,801;  Dutchess  Cotton  Manufactory  t.  Davis, 
14  Johns.  (N.  Y.)  238;  Black  River  &  U.  R.  Co.  t.  Clarke,  25  N.  Y.  208;  Chester 
Glass  Ck).  V.  Dewey,  16  Mass.  94;  Home  Stock  Ins.  Ca  v.  Sherwood,  72  Mo.  461: 
Ohio  &  M.  R.  CJo.  V.  McPherson,  35  Mo.  13;  South  Bay  Meadow  Dam  Co.  v.  Gray, 
SO  Me.  547;  MontpeUer  &  W.  R.  R.  C3o.  t.  Langdon,  46  Vt  284.  This  rule  has 
no  application  to  one  who  subscribes  for  stock  previous  to  and  in  anticipation  of 
incorporation,  and  who  has  not  by  his  subsequent  acts  acquiesced  in  the  mode  of 
incorporation.  In  such  a  case  it  is  an  implied  condition  of  his  subscripticm  that 
the  proposed  corporation  shall  be  legally  and  regularly  organized;  and,  if  it  is  not, 
he  may  set  it  up  as  a  defense  when  sued  on  his  subscription.  Schloss  v.  Trade 
Co.,  87  Ala.  411,  6  South.  360;  Columbia  Blectric  Co.  v.  Dixon,  4b  Minn.  463,  49 
N.  W.  244;  post,  p.  103,  note  50.  If,  however,  a  subscriber  to  stock  in  a  corpo- 
ration to  be  formed  takes  active  part  in  its  organization,  or  in  its  management  after 
organization,  he  cannot  be  heard  to  say  that  it  was  not  legally  organized.  Dan- 
bury  &  N.  R.  Co.  T.  Wilson,  22  Conn.  436,  456;  Phoenix  Warehousing  Co.  v.. 
Badger,  67  N.  Y.  294;  Schenectady  &  S.  Plank  Road  Ca  v.  Thatcher,  U  N.  Y. 
102;  Ohio  &  M.  B.  Co.  ▼•  McPherson,  35  Mo.  18;  Oanfield  ▼•  Gregory,  66  Conn.  9, 
38  Atl.  530. 
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ates  in  actions  and  controversies  between  the  associates  them- 
selves.^^ Not  only  may  the  associates  themselves,  and  the  asso- 
ciation or  pretended  corporation,  be  thus  estopped,  bat  third  per- 
sons may  be  estopped  by  dealing  with  the  association  as  a  corpo- 
ration. Thus,  it  has  frequently  been  held  that  entering  into  a 
contract  with  an  association  as  a  corporation  will  operate  as  an 
estoppel  to  dispute  its  existence  as  a  corporation,  in  an  action 
brought  on  the  contract,  unless  there  are  special  circumstances  to 
take  the  case  out  of  the  general  rule,  whether  it  be  brought  by  the 
pretended  corporation,*"  or  by  the  other  party,  in  disregard  of  the 
corporate  existence  of  the  association,  to  charge  the  members  in- 

««  See  BnshneU  t.  Machioe  Co.,  188  lU.  67,  27  N.  E.  696. 

*■  Methodlit  Church  t.  Pickett,  19  N.  Y.  482,  1  Cnmming,  Cas.  Priy.  Corp.  407; 
CommercUl  Bank  ▼.  Pfeiffer,  108  N.  Y.  242,  15  N.  B.  811;  Btontimore  ▼.  Olark, 
70  Mo.  471;  Minnesota  Gaslight  Economizer  Co.  ▼.  Denslow,  46  Minn.  171,  48 
N.  W.  771;  Jones  ▼.  Foundry  Co.,  14  Ind.  89;  Fresno  Canal  &  Irr.  Co.  ▼.  War- 
ner, 72  Cal.  879,  14  Pac.  37;  Chubh  ▼.  Upton,  95  U.  8.  665;  Bwartwout  ▼.  Rail- 
road Co.,  24  Mich.  890;  Stofflet  t.  Btrome,  101  Mich.  197,  59  N.  W.  411;  Booske 
T.  Ice  Co.,  24  Fla.  550,  5  South.  247;  *8chool  Dist  No.  61  t.  Alderson,  6  Dak.  145, 
41  N.  W.  466;  Cahall  ▼.  Association,  61  Ala.  282;  Douglass  County  Com'rs  ▼. 
BoUea.  04  U.  8.  104;  Tarbell  ▼.  Page,  24  111.  46;  Winget  ▼.  Association,  128 
lU.  67,  21  N.  E.  12;  Columbia  Electric  Co.  t.  Dixon,  46  Minn.  468,  49  N.  W.  244; 
Building  &  Loan  Ass'n  t.  Chamberlain,  4  8.  D.  271,  56  N.  W.  897;  Butchers*  & 
D.  Bank  t.  McDonald,  ISO  Mass.  204,  1  Cumming,  Cas.  Priv.  Corp.  420;  Wor- 
cester Medical  Inst  ▼.  Harding,  11  Cush.  (Mass.)  285;  Lehman  t.  Warner,  61 
Ala.  465;  Close  ▼.  Glenwood  Cemeteiy,  107  U.  S.  477,  2  Sup.  Ct  267;  Oregonian 
Ry.  Co.  T.  Oregon  Uy.  &  Nav.  Co.,  23  Fed.  232;  Grangers'  Business  Ass'n  ▼. 
Clark.  67  Cal.  684,  8  Pac.  445;  South  Bay  Meadow  Dam  Co.  ▼.  Gray,  SO  Me. 
547;  Hassinger  ▼.  Ammon,  160  Pa.  8t  245,  28  Aa  679;  Bank  of  Shasta  ▼. 
Boyd,  99  Cal.  604,  34  Pac.  887.  Thus,  the  grantor  in  a  deed  in  fayor  of  a  body 
professing  to  be  a  corporation  and  acting  as  such,  and  any  person  claiming  under 
him,  is  estopped  to  deny  the  corporate  existence  of  the  grantee,  for  the  purpose  oi 
defeating  the  deed.  Broadwell  ▼.  Merritt  (Mo.  Bup.)  1  8.  W.  855;  Whitney  t. 
Robinson,  58  Wis.  809,  10  N.  W.  512.  And  the  execution  of  a  note  or  bond  pay- 
able to  a  body  aa  a  corporation  is  an  admission  by  the  maker  or  obligor  of  its  cor- 
porate existence,  which  will  estop  him  from  denying  it  Stoutimore  ▼.  Clark,  70 
Mo.  471;  Vater  ▼.  Lewis,  86  Ind.  288;  Brickley  ▼.  Edwards,  131  Ind.  8,  SO  N.  E. 
708;  John  t.  Bank.  2  Blackf.  (Ind.)  867,  20  Am.  Dec.  119;  School  Diat.  No.  61 
r.  Alderson,  8  Dak.  145.  41  .N.  W.  466;    Booske  t.  Ice  Co.,  24  Fla.  550,  5  South. 

247. 
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dividually  as  partners.**    As  to  the  latter  proposition^  however, 
there  is  some  doubt,  and  there  are  well-considered  cases  against  it.^^ 

Necessity  for  Recognition  of  Corporate  Mnatence. 

To  warrant  holding  a  person  estopped  from  denying  the  exist- 
ence of  a  corporation  because  he  has  dealt  with  it,  his  dealings  must 
have  been  such  as  to  show  a  recognition  of  the  corporate  character 
of  the  body.  A  man  cannot  be  so  estopped  by  acts  which  are  just 
as  consistent  with  the  existence  of  an  unincorporated  association 
as  of  one  incorporated,  for  ^^estoppels  never  arise  from  ambiguous 
facts;  they  must  be  established  by  those  that  are  unequivocal,  and 
not  susceptible  of  two  constructions."  *■  Thus,  the  mere  fact  that 
a  man  accepted  the  office  of  treasurer  of  an  association  will  not 
estop  him  from  denying  that  the  association  was  a  corporation;  nor 
will  the  members  of  a  religious  association,  for  instance,  be  estopped 
to  deny  its  existence  as  a  corporation  by  the  fact  that  they  held  the 
ordinary  meetings  of  a  religious  society,  passed  by-laws,  elected 
officers,  etc.,  for  these  acts  are  just  as  consistent  with  the  existence 
of  an  unincori>orated  association  as  of  a  corporation.**  On  the 
same  principle  it  has  been  held  that,  though  a  person  who  has  co- 
operated in  the  organization  and  acts  of  a  body  a»  a  corporation 
will  be  estopped  from  disputing  its  corporate  character,  a  person 
who  merely  subscribes  for  stock  in  a  corporation  not  yet  formed, 
and  makes  a  payment  thereon  preliminary  to  its  organization,  but 
who  does  nothing  to  recognize  the  body  as  duly  incorporated,  will 

«•  See  Snider's  Sons'  Co.  v.  Troy,  91  Ahu  224,  8  South.  (S58;  Cochran  t.  Arnold. 
58  Pa.  St  8»9.  And  we  Shields  ▼.  Land  Co.,  94  Tenn.  VZd,  28  S.  W.  668;  Phinizy 
▼.  Railroad  Co.,  62  Fed.  678;  Bradford  ▼.  RaUroad  Co.,  142  Ind.  383,  40  N.  B. 
741;  Black  RiTer  Imp.  Co.  ▼.  Holway,  85  Wis.  344,  65  N.  W.  418;  Johnston  ▼. 
Gambel  (Miss.)  19  Sonth.  100.  In  the  latter  case  it  was  held  that  creditors  of 
a  corporation,  having  dealt  with  it  in  its  corporate  capacity,  cannot  attacli  an  assign- 
.  ment  by  it  on  the  ground  of  irregularities  in  its  organization. 

*f  Post,  p.  109,  notes  71-73. 

4  8  Fredenburg  t.  Lyon  Lake  M.  E.  Church,  37  Midi.  476.  See  Schloss  t.  Trade 
Co.,  87  Ala.  411,  6  South.  360;  De  Witt  ▼.  Hastings,  69  N.  T.  518;  Clark  t. 
Jones,  87  Ala.  474,  6  South.  362. 

«•  Fredenburg  t.  Lyon  Lake  M.  E.  Church,  supra;  Kirkpa trick  ▼.  United  Presby- 
terian Church  of  Keota,  63  Iowa,  372,  19  N.  W.  272;  Trustees,  etc.,  of  M.  B. 
Church  of  Newark  v.  Clark,  41  Mich.  730,  3  N.  W.  207. 
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not  be  estopped  to  deny  its  de  facto  existence."*  And  a  person  who 
contracts  with  an  association  in  ignorance  of  its  claim  to  corporate 
existence  is  not  thereby  estopped  to  sue  the  associates  as  partners.'^ 
The  mere  fact  that  in  a  contract  with  an  association  it  is  designated 
by  a  name  which  is  appropriate  to  a  corporate  body  does  not  show 
a  recognition  or  admission  of  its  existence  as  a  corporation.  It 
merely  shows  an  admission  of  the  existence  of  an  association  act- 
ing under  that  name.*' 

Doctrine  of  ^toppd  is  Based  on  Equitable  Orovrnde. 

An  examination  of  the  cases  in  which  the  doctrine  of  estoppel  to 
deny  corporate  existence  has  been  applied  will  show  that  most  of 
them  rest  on  some  basis  of  conduct,  or  of  benefit  obtained,  or  other 
cause  rendering  it  inequitable  to  allow  such  denial.  The  doctrine 
is  an  equitable  one,  and  should  be  applied  only  where  there  are  equi- 
table grounds  for  applying  it.  It  should  never  be  applied  where  it 
would  be  inequitable  to  do  so.'*  Nor  should  it  be  applied  unless  it 
would  be  inequitable  not  to  do  so.  To  say,  therefore,  without  qual- 
ification, that  a  person  who  deals  with  an  association  as  a  corpora- 
tion is  estopped  to  deny  its  existence  as  a  corporation,  is  too  broad. 
It  is  perfectly  right  that  a  person  who  deals  with  an  association  as 

••  Schlom  T.  Trade  Co.,  supra.  And  lee  Columbia  Electric  Co.  ▼.  Dixon,  40 
Minn.  463,  49  N.  W.  244;  Capps  t.  Prospectiiiff  Co.,  40  Neb.  470,  58  N.  W.  9S6: 
Indianapolis  F.  &  M.  Co.  ▼.  Hericimer,  46  Ind.  142;  Rikoff  v.  Machine  Co.,  6S 
Ind.  888;  Dorris  t.  Bweene7f  60  N.  Y.  463;  Richmond  Factory  Ass'n  y.  Clarice, 
61  Me.  351. 

fii  In  Gnekert  t.  Hacke,  159  Pa.  St.  303,  28  Atl.  249,  it  was  held  that  where  a 
person  contracts  with  an  association  of  persons,  and  becomes  their  creditor,  with- 
out anj  knowledge  that  they  claim  to  be  a  corporation  instead  of  partners,  and 
there  is  nothing  to  put  him  on  inquiry,  he  is  not  estopped  to  sue  the  members  as 
partners,  and  show  that  they  have  failed  to  comply  with  the  kiw  under  which 
they  claim  corporate  existence;  and,  further,  that  he  cannot  be  estopped  by 
taking  their  corporate  note  for  the  debt  after  knowledge  of  their  claim  to  cor- 
porate existence,  for  the  relation  of  the  parties  has  been  fixed  by  their  status 
when  the  original  contract  was  made.  And  see  Eaton  ▼.  Walker,  76  Mich.  579, 
43  N.  W.  638;  Duke  ▼.  Taykir  (Fla.)  19  South.  172.  Cf.  Fitzpatrick  t.  Rutter. 
100  111.  282.  48  N.  B.  392. 

ft  2  Holloway  t.  Railroad  Co.,  28  Tex.  466;  Welland  Canal  Co.  t.  Hathaway, 
8  Wend.  (N.  Y.)  480.     See  Jones  ▼.  Foundry  Co.,  14  Ind.  89. 

B«  Doyle  T.  Misner,  42  Mich.  832,  3  N.  W.  968.  And  see  Bstey  Manuf  g  Co.  ▼. 
BnnneliL  56  Mich.  130,  20  N.  W.  823. 
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a  corporation,  knowing  that  it  is  not,  should  be  left  in  the  position 
that  he  has  thus  assumed,  and  be  precluded  from  denying  that  the 
body  is  a  corporation  in  actions  growing  out  of  the  transaction.*^ 
When,  however,  a  person  deals  with  a  body  as  a  corporation,  which 
the  members  hold  out  as  a  corporation,  and  which  he  believes  to 
be  a  corporation,  there  should  be  something  more  than  the  mere 
fact  of  his  dealings  to  estop  him."*  If,  in  such  a  case,  he  derives  a 
benefit  from  the  association,  and  assumes  an  obligation  to  pay  there- 
for, as  where  a  person  borrows  money  or  purchases  goods  from  a 
pretended  corporation,  it  is  equitable  that  he  should  be  estopped 
to  deny  its  corporate  existence  in  order  to  escape  liability  on  his 
obligation.**  On  the  other  hand,  however,  if  a  person  deals  with 
a  pretended  corporation,  believing  it  to  be  a  corporation,  and,  in- 
stead of  receiving  a  benefit  himself,  confers  a  benefit  upon  the  as- 
sociates, he  ought  not,  from  the  mere  fact  that  he  dealt  with  them 
as  a  corporation,  to  be  estopped  to  deny  their  corporate  existence, 
and  hold  them  individually  liable.  Though  there  are  cases  to  the 
contrary,*^  there  are  many  cases  which  hold  that  there  is  no  es- 
toppel under  such  circumstances.** 

UrdawfuL  Assumption  of  Corporate  Powers. 

It  has  been  said  that  the  doctrine  of  estoppel  does  not  apply,  so 
as  to  prevent  one  who  recognizes  a  pretended  corporation  by  con- 

»*  See  Whitney  t.  Wyman,  101  U.  S.  302. 

ss  WillUmi  T.  Hewitt,  47  La.  Ann.  1076,  17  South.  4^6. 

B«  Ante,  p.  101,  and  cases  cited. 

B7  See  Snider's  Sons'  Co.  t.  Troy,  91  Ala.  224,  8  South.  668;  Oochran  t.  Ar- 
nold, 58  Pa.  St  399. 

IB  In  Williams  t.  Hewitt,  47  La.  Ann.  1076,  17  South.  486»  the  defendants  con- 
ducted a  banking  business  as  a  corporation,  when  they  were  not  a  corporation  because 
of  noncompliance  with  the  statute  under  which  they  pretended  to  organise.  The 
plaintiff  deposited  money  with  them,  belieying  that  they  were  a  corporation. 
Afterwards  he  brought  suit  against  them  indiTidually  as  partners,  to  recorer  the 
amount  of  the  deposit,  and  it  was  held  that  he  was  not  estopped.  And  there  are 
many  cases  in  which  a  person  who  has  sold  goods  to  a  pretended  corporation  has 
been  permitted,  on  discoyery  that  there  was  no  corporation,  to  sue  the  associates 
as  partners.  Montgomery  ▼.  Forbes,  148  Mass.  249,  19  N.  B.  342,  1  Gumming, 
Gas.  PriT.  Gorp.  69.  And  see  Bigelow  t.  Gregory,  73  111.  197;  Abbott  t.  Re- 
fining Go.,  4  Neb.  416.  Gontra,  Snider's  Sons'  Go.  ▼•  Troy,  91  Ala.  224,  8 
South.  668;  Gochran  t.  Arnold,  58  Pa.  St.  399. 
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tracting  with  it  from  afterwards  denying  its  corporate  character, 
where  the  assumption  of  corporate  powers  by  the  body  was  unlaw- 
fnly  as  being  in  violation  of  a  prohibitory  law,  or  as  being  for  an 
illegal  purpose.  Any  dealings  with  such  a  body  would  be  illegal 
and  void,  and  could  not  give  rise  to  a  cause  of  action."* 

Doctrine  of  Estoppd  not  Lvrmted  to  De  Facto  OorporoMona, 

This  question  has  already  been  somewhat  referred  to.**  In 
Swartwout  v.  Michigan  Air-Line  R.  Co.,**  Judge  Cooley  said: 
"Where  there  is  a  corporation  de  facto,  with  no  want  of  legislative 
power  to  its  due  and  legal  existence,  when  it  is  proceeding  in  the 
performance  of  corporate  functions,  and  the  persons  are  dealing 
with  it  on  the  supposition  that  it  is  what  it  professes  to  be,  and 
the  questions  are  only  whether  there  has  been  exact  regularity, 
and  strict  compliance  with  the  provisions  of  the  law  relating  to 
corporations,  it  is  plainly  a  dictate  alike  of  justice  and  public  policy 
that,  in  controversies  between  the  de  facto  corporation  and  those 
who  have  entered  into  contract  relations  with  it,  as  corporators  or 
otherwise,  such  questions  should  not  be  suffered  to  be  raised."  This 
dictum  has  been  often  quoted,  and  the  doctrine  of  estoppel  has  been 
similarly  stated  by  many  other  courts.**  The  dictum  in  these  cases 
is  broad  enough  to  imply  that  the  doctrine  of  estoppel  applies  to 
de  facto  corporations  only;  but  in  this  respect  it  is  mere  dictum, 
and  nothing  more.  They  do  not  so  hold,  and  from  other  decisions 
of  some  of  the  same  courts  it  seems  evident  that  it  was  not  intended 

•t  See  1  Tlimnp.  CJorp.  |  533;  Wright  t.  Lee,  2  S.  D.  696,  51  N.  W.  706;  Build- 
in;  &  Loan  Abs'd  of  Dakota  y.  Chamberlain  (S.  D.)  56  N.  W.  897;  Oregonian 
Ry.  Co.  T.  Oregon  By.  &  Nav.  Co.,  28  Fed.  233;  Empire  Mills  ▼.  Alston  Grocery 
Co.  (Tex.  App.)  15  8.  W.  200,  505;  Shep.  Cas.  Corp.  64.  But  see  Lincoln  Build- 
ing &  Bar.  Ass'n  v.  Graham,  7  Neb.  173. 

•0  Ante,  p.  96. 

•  1  24  Mich.  890. 

•s  See  the  dictum  In  Snider's  Sons'  Co.  t.  Ttoj,  91  Ala.  224^  8  South.  658; 
Butchers'  &  Droyers'  Bank  of  St.  Louis  v.  McDonald,  130  Mass.  264,  1  Cumming^ 
Cas.  PriT.  Corp.  420;  Bushnell  t.  Machine  Co.,  138  IlL  67,  27  N.  B.  696;  Mer- 
chants' &  Manufacturers  Bank  ▼.  Stone,  38  Mich.  779;  Merriman  ▼.  Magiveny, 
12  Heisk.  (Tenn.)  494;  Eaton  ▼.  Aspinwall,  19  N.  Y.  119;  Cochran  ▼.  Arnold,  58 
Pa.  St.  399;  Central  Agricultural  ft  Mechanical  Ass'n  t.  Alabama  Gold  Life  Ins. 
Co.,  70  Ala.  120. 
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to  SO  hold.**  There  are  some  decisions,  howeyer,  which  do  express- 
ly hold  that  the  doctrine  only  applies  to  associations  that  are  at 
least  corporations  de  facto;  that  it  does  not  apply,  for  instance, 
to  an  association  that  has  never  had  any  corporate  existence  at  all, 
either  in  law  or  in  fact,  as  where  persons  have  attempted  to  or- 
ganize a  corporation,  and  have  assumed  to  act  as  such,  without  any 
legislative  authority  at  all,  or  under  an  unconstitutional  law.** 
These  decisions  do  not  seem  right.  They  confuse  the  doctrine  re- 
lating to  de  facto  corporations  and  the  doctrine  of  estoppel,  which, 
as  we  have  seen,  are  not  the  same,  and  which  are  founded  on  dif- 
ferent reasons,  ^^he  rule  relating  to  corporations  de  facto  is  not 
founded  upon  any  principle  of  estoppel,  as  is  sometimes  assumed, 
but  upon  the  broader  principles  of  common  justice  and  public  policy. 
It  would  be  unjust  and  intolerable  if,  under  such  circumstances, 
every  interloper  and  intruder  were  allowed  thus  to  take  advantage 

•s  Compare,  with  the  above,  Cahall  ▼.  Association,  61  Ala.  2X3;  Schloss  t. 
Trade  Co.,  87  Ala.  411,  B  South.  360;  Estey  Manufg  Co.  ▼.  Runnels,  55  Mich. 
130,  20  N.  W.  823;  Stofflet  ▼.  Strome,  101  Mich.  197,  5U  N.  W.  411.  In  Schloss 
▼.  Trade  Co.,  supra,  it  was  said  that,  before  a  suit  can  be  maintained  by  an  aUeged 
corporation,  its  actual  or  de  facto  existence  must  be  proved,  **or  else*'  a  state  of 
facts  shown  which  will  estop  the  defendant  from  denying  "sudi  de  facto  exist- 
ence." And  further  on  it  is  again  said  that  a  subscriber  to  stock,  like  any  other 
person,  may  be  estopped  from  disputing  'the  de  facto  existence"  of  a  corpora- 
tion. This  clearly  implies  that  the  doctrine  of  estoppel  applies  to  associations 
which  pretend  to  be  a  corporation,  but  which  haTe  not  even  a  de  facto  existence 
as  sudi.  In  Estey  Manufg  Co.  ▼.  Runnels,  supra,  it  was  said:  "Where  a  body 
assumes  to  be  a  corporation,  and  acts  under  a  particular  name,  a  third  party  dealing 
with  it  under  such  assumed  name  is  estopped  to  deny  its  corporate  existence. 
Such  is  the  general  rule  founded  upon  equitable  principles,  and,  if  any  excep- 
tions exist,  it  is  only  where  there  are  no  facts  which  make  it  legally  unjust  to 
forbid  Its  denial.**     The  rule  here  is  not  limited  to  de  facto  corporations. 

««  Ueaston  ▼.  Railroad  Co.,  16  Ind.  275,  279,  1  Cumming,  Cas.  PriT.  Corp.  417, 
W.  D.  Smith,  Cas.  Corp.  20,  Shep.  Cas.  Corp.  134;  Snyder  t.  Studebaker,  19  Ind. 
462;  Harriman  t.  Southam,  16  Ind.  190;  Jones  ▼.  Hardware  Co.,  21  Colo.  263,  40 
Pac.  457;  Brandenstein  ▼.  Hoke,  101  Cal.  131,  35  Pac.  562.  And  see  Empire 
Mills  ▼.  Alston  Grocery  Ca  (Tex.  App.)  15  S.  W.  505;  Boyce  t.  Trustees,  46  Md. 
359.  The  dictum  in  Eaton  ▼.  Walker,  76  Mich.  579,  43  N.  W.  688,  seems  to  sup- 
port this  view;  but  in  this  case  it  was  not  shown  that  the  plaintiff  contracted 
with  the  defendants  as  a  corporation,  or  tliat  he  eTen  knew  that  they  pretended 
to  be  a  corporation. 
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of  every  informality  or  irregularity  of  organization."  •"  In  reason, 
the  reverse  of  this  proposition  ought  to  be  equally  true,  namely,  that 
the  mle  by  which  a  person  is  estopped  from  denying  the  corporate 
character  of  an  association  which  he  has  recognized  as  a  corpora- 
tion by  dealing  with  it  as  such  does  not  depend  upon  the  existence 
of  the  body  as  a  de  facto  corporation.  There  are  many  cases  in 
which  the  rule  is  stated  without  limiting  it  to  de  facto  corporations, 
and  there  are  cases  which  expressly  hold  that  it  is  not  so  limited; 
that  it  applies,  for  instance,  where  the  law  under  which  corporate 
existence  is  claimed  is  unconstitutional.**  It  was  said  by  the  su- 
preme court  of  the  United  States:  **Where  a  shareholder  of  a  cor- 
poration is  called  upon  to  respond  to  a  liability  as  such,  and  where 
a  party  has  contracted  with  a  corporation  and  is  sued  upon  the 
contract,  neither  is  permitted  to  deny  the  existence  or  the  legal 
validity  of  such  corporation.  To  hold  otherwise  would  be  contrary 
to  the  plainest  principles  of  reason  and  of  good  faith,  and  involve  a 
mockery  of  justice.  Parties  must  take  the  cousequences  of  the 
position  they  assume.     They  are  estopped  to  deny  the  reality  of 

•B  Bast  Norway  Lake  Church  ▼.  Froislie,  37  Minn.  447,  35  N.  W.  2G0.  And  see 
Sodety  Penm  t.  Cleveland,  43  Ohio  St.  481,  3  N.  E.  357  (collecting  cases). 

••  Minnesota  Gaslight  Bconomizer  Co.  ▼.  Denslow,  46  Minn.  171,  ^  N.  W.  771; 
Snyder  ▼.  Bank,  Breese  (HI.)  1(51;  McCarthy  t.  Lavasche,  8U  111.  270;  Dows  ▼. 
Naper,  01  lU.  44;  Winget  ▼.  Association,  128  111.  67,  21  N.  E.  12;  Building  & 
Loan  Aaa'n  ▼.  Chamberlain,  4  S.  D.  271,  56  N.  W.  897  (collecting  cases);  Corey  y. 
Morrill,  61  Vt.  598,  17  Atl.  841;  Preeland  v.  Insurance  Co.,  94  Pa.  St.  504;  Wein- 
man T.  Railway  Co.,  118  Pa.  St.  192.  12  Atl.  288;  Board  of  Com'rs  of  City  of 
St.  Louis  ▼.  Shields,  62  Mo.  247;  Broad  well  ▼.  Merritt  (Mo.)  1  S.  W.  855:  Fresno 
Canal  &  Irr.  Co.  ▼.  Warner,  72  Cal.  379,  14  Pac  37;  American  Homestond  Co. 
▼.  Linigan,  46  La.  Ann.  1118,  15  South.  369;  Bates  t.  Wilson,  14  Colo.  140.  24 
Pac.  99;  Bashford-Burmister  Co,  ▼.  Agua  Fria  Copper  Co.  (Arii.)  35  Pac.  983; 
Pape  T.  Bank,  290  Knn.  440.  **lt  la  too  well  settled  now  to  be  controverted  that 
a  party  who  contracts  with  a  corporation,  whether  it  be  by  snbpcription  to  its 
stock,  or  by  promissory  note,  bond,  mortgage,  or  other  form  of  contract,  is  estopped 
from  denying  the  existence  of  the  corporation."  Lehman,  Durr  &  Co.  v.  Warner. 
61  Ala.  455,  466.  '*One  who  deals  with  a  corporation  as  existing  in  fact  is  estopped 
to  deny,  as  against  the  corporation,  that  it  has  been  legally  organized.*'  Close  y. 
Cemetery,  107  U.  S.  477,  2  Sup.  Ct  267.  "It  is  hardly  possible  that  one  will  be 
soifered  to  obtain  the  goods  of  another,  doing  business  as  a  corporation,  and  re- 
taining the  goods,  defeat  a  recoyery  by  alleging  the  Illegality  of  the  act  under 
which  the  corporation  was  formed.  We  do  not  care  to  countenance  such  a  result.*' 
Baahford-Burmiater  Co.  ▼.  Agua  Fria  Copper  Co..  supra 
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the  state  of  things  which  they  have  made  appear  to  exist,  and  upon 
which  others  have  been  led  to  rely.  Sound  ethics  require  that  the 
apparent,  in  its  effects  and  consequences,  should  be  as  if  it  were 
real,  and  the  law  properly  so  regards  it."*^  If  the  doctrine  were 
limited  to  de  facto  corporations,  it  would  be  unnecessary.  Grounds 
of  estoppel  are  not  necessary  to  prevent  a  private  individual,  who- 
ever he  may  be,  from  attacking  the  existence  of  a  de  facto  corpora- 
tion." 

LIABILITY  OF  ASSOCIATES  AS  PARTNERS. 

46.  Where  persons  hold  themselves  out  as  a  corporation^ 
and  contract  as  such,  without  having  even  a  de 
jGacto  corporate  existence,  most  courts  hold  that 
persons  dealing  with  them,  if  not  estopped  to  deny 
their  corporate  existence,  may  hold  them  liable  as 
partners.  Other  courts  hold  that  they  are  not  lia- 
ble as  partners,  but  that  the  remedy  is  against  the 
agents  who  assume  to  represent  the  pretended  cor- 
poration for  breach  of  implied  warranty  of  author- 
ity. 

We  have  just  seen  that  where  persons  in  good  faith  undertake 
to  organize  themselves  into  a  corporation  under  a  valid  law  author- 
izing incorporation,  and  assume  corporate  powers  in  pursuance 
thereof,  they  constitute  a  corporation  de  facto,  and,  though  they 
may  not  have  complied  with  the  provisions  of  the  law  in  their  or- 
ganization, they  nevertheless  have  the  status  of  a  corporation  as 
against  all  persons  except  the  state,  and  that  even  the  state  cannot 
attack  their  existence  as  a  corporation,  except  in  a  direct  proceed- 
ing for  that  purpose.  In  such  a  case,  of  course,  persons  who  deal 
with  the  body  cannot  dispute  its  corporate  existence,  and  hold  the 
associates  liable  as  partners.** 

We  have  also  seen  that,  by  the  weight  of  authority,  even  where 
there  is  not  even  a  de  facto  corporation,  persons  who  deal  with  a 

•T  Caaej  ▼.  Galli,  94  U.  S.  673.  •»  Ante,  p.  06. 

«9  Ante,  p.  86;  Stout  t.  Zulick,  48  N.  J.  Law,  5UU,  7  AU.  S62,  Shep.  Oaa.  Oorp. 
275;   Snider'a  Bona'  Oo.  t.  Troj,  »1  Ala.  224.  8  South.  658. 
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pretended  corporation  as  a  corporation  will,  except  under  peculiar 
circnmstanceSy  be  estopped  to  deny  its  existence  as  a  corporation, 
for  the  purpose  of  holding  the  associates  liable  as  partners.''^ 

The  question  now  arises  as  to  the  remedy  of  those  who  deal  with 
an  association  which  is  not  eyen  a  de  facto  corporation,  and  under 
such  circumstances  that  they  are  not  estopped  to  deny  its  corporate 
existence,  as  where  they  deal  with  the  parties  in  ignorance  of  their 
claim  of  corporate  existence.  On  this  question  the  courts  do  not 
agree.  In  some  jurisdictions  it  is  held  that  persons  who  contract 
as  a  corporation,  without  a  right  to  do  so,  cannot  be  held  liable 
as  partners,  since  they  haye  not  contemplated  or  assented  to  such 
a  liability.  Fay  t.  Noble  ^^  is  a  leading  case  holding  this  yiew.  In 
this  case  the  agent  of  an  association  which  pretended  to  be  a  cor- 
poration, but  which  had  not  been  legally  organized,  borrowed  money 
from  the  plaintiffs  in  the  name  of  the  association,  and  gave  its  note 
therefor.  The  plaintiffs  sought  to  recover  the  money  in  an  action 
against  the  associates  as  partners,  but  it  was  held  that  they  could 
not  recover.**  There  are  many  other  cases  to  the  same  effect^ 
though  in  most  of  them  it  will  be  found  that  the  plaintiff  contracted 
with  the  association  as  a  corporation,  so  that  he  might  have  been 
held  estopped.''*  According  to  this  doctrine,  if  there  is  .not  even 
a  de  facto  corporation,  and  the  party  contracting  with  the  pretended 
corporation  is  not  estopped  to  deny  its  corporate  existence,  the  rem- 
edy is  against  tiie  agent  or  agents  who  entered  into  the  contract  on 

TO  Ante,  p.  U9;  Hnider's  Sods'  Go.  t.  Troy,  91  Ala.  22^  8  South.  668;  Ck>chran 
T.  Arnold.  58  Pa.  8t.  S90. 

Ti  7  Gosh.  (Mass.)  188,  1  Gumming,  Gas.  Priv.  Gorp.  420. 

Ts  But  if  a  single  person  assumes,  without  right,  to  act  and  contract  as  a  cor- 
poration, his  pretended  associates  being  associates  in  name  only,  and  gives  a  note 
in  the  name  of  the  pretended  corporation,  he  can  be  sued  individually  on  the  note. 
Montgomery  t.  Forbes,  148  Mass.  249,  19  N.  U.  ;H2,  1  Gummhig,  Gas.  Priv. 
•Goip.  69. 

7t  Kntherford  t.  HIU,  22  Or.  218»  29  Pac.  546;  Trowbridge  t.  Scudder,  11  Gush. 
(Mass.)  83;  First  Nat  Bank  ▼.  Almy,  117  Mass.  476;  Ward  v.  Brigham,  127 
Mass.  24;  Medill  t.  Gollier,  16  Ohio  St.  599;  Humphreys  v.  Mooney,  5  Golo.  282; 
Planters*  &  Mlnen'  Bank  ▼.  Padgett,  69  Ga.  159;  Stafford  Nat  Bank  v.  Palmer, 
A7  CottXk.  448;  Gentral  Gity  8av.  Bank  ▼.  Walker,  66  N.  T.  424;  Jessup  ▼.  Gar- 
Mde,  80  N.  T.  441;  Blandiard  ▼.  Kanll,  44  CaL  440;  aartslde  Goal  Co.  ▼.  Max- 
•wrell.  22  Fed.  197. 
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behalf  of  the  pretended'  corporation  for  breach  of  implied  warranty 
of  authority.  ''By  professing  to  act  for  a  corporation  which  does 
not  exist,  they  pat  themselves  in  the  position  of  a  person  who 
professes  to  act  as  the  agent  of  another  person  who  is  really  non- 
existent. Under  a  well-settled  rule,  they  are  therefore  personally 
bound  to  make  good  any  undertaking  which  they  assume  in  that 
character.'*  ^* 

In  most  of  the  states,  perhaps,  this  rule  is  not  recognized;  but  it 
is  held  that  where  a  pretended  corporation  is  not  a  corporation  de 
facto,  and  where  persons  dealing  with  it  are  not,  under  the  rules 
heretofore  explained,'*  estopped  to  deny  its  corporate  existence, — 
as,  where  they  do  not  know  of  its  claim  to  corporate  exlBtence,  or 
even  where  they  do  know  of  it,  if  in  the  particular  jurisdiction  they 
are  not  held  to  be  estopped, — they  may  hold  the  associates  liable  as 
partners  for  debts  contracted  by  them  in  the  name  of  the  associa- 
tion.'* In  some  states  this  rule  is,  in  effect,  expressly  declared  by 
statute.''^ 

74  1  Thomp.  Corp.  S  418,  citing  Medill  ▼.  Ck>llier,  16  Ohio  St  089;  Fay  t.  Noble. 
7  Cash.  (Maes.)  188,  1  Cumming,  Cas.  Priy.  Corp.  420. 

TftAnte.  p.  09. 

76  Eaton  ▼.  Walker,  76  Mich.  579,  43  N.  W.  688;  Guckert  t.  Hacke,  108  Pa. 
St  803,  28  Atl.  249;  Empire  MiUa  y.  Alston  Grocery  Go.  (Tex.  App.)  10  S.  W. 
200,  000,  Shep.  Cas.  Corp.  64;  Johnson  y.  Corser.  84  Minn.  800,  20  N.  W.  799; 
Kaiser  y.  Bank,  56  Iowa,  104,  8  N.  W.  772,  Shep.  Cas.  Corp.  268;  Pettis  y.  At- 
kins, 60  111.  404;  Bigelow  y.  Gregory,  73  111.  197;  Whipple  y.  Parker,  29  Mich. 
380;  Eliot  y.  Himrod,  108  Pa.  St  569;  Gamett  y.  Richardson,  85  Ark.  144;  HUl 
y.  Beach,  12  N.  J.  Eq.  31;  Abbott  y.  Refining  Co.,  4  Neb.  416;  Wechselbeis  t. 
Bank,  12  C.  C.  A.  56,  64  Fed.  90;  Coleman  y.  Coleman,  78  Ind.  846;  Martin  t. 
Fewell,  79  Mo.  401,  Shep.  Cas.  Corp.  271;  Smith  y.  Warden,  86  Mo.  382;  WUlianis 
T.  Hewitt,  47  La.  Ann.  1076,  17  South.  497;  Duke  y.  Ttyl«r,  87  FU.  64.  19 
South.  172. 

TT  Post,  p.  064.  See  Clegg  y.  Hamilton  &  Wright  County  Grange  Co.,  61  Iowa, 
121.  10  N.  W.  860. 
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OHAFTEB  IV. 

RELATION  BBTWEEN  COKPORATION  AND  ITS  PROMOTERS. 

46.  Liability  of  Corporation  for  Expenses  and  Serrices  of  Promoters. 

47.  Llabilitj  on  Contracts  hj  Promoters. 

48.  Liabiiitj  of  Promoters  to  Corporation  and  Stockholders. 

IJABIIiITY  OF   OOBPORATION   FOB  EXPENSES   AND 

SERVICES  OF  PROMOTERS. 

46.  Some  courts  imply  a  proinise  by  a  corporation  to  pay 
for  expenses  necessarily  incurred  and  services 
necessarily  rendered  by  promoters,  and  which  in- 
ure to  the  benefit  of  the  corporation;  but  by  the 
better  opinion,  in  the  absence  of  express  provision 
in  the  charter  or  some  statute,  there  is  no  such 
liability  unless  the  corporation,  after  organization, 
expressly  promises  to  pay. 

Corporations  are  sometimeB  made  liable  by  the  express  proyisiona 
of  their  charter,  or  by  statute,  for  necessary  expenses  incurred  or 
services  rendered  in  their  promotion.  As  to  the  liability  in  the  ab- 
sence of  such  provision,  there  is  some  difference  of  opinion.  A  few 
courts  have  held  that  a  corporation  is  liable  at  law,  upon  an  im- 
plied assumpsit,  for  expenses  legitimately  incurred  and  services  le- 
gitimately rendered  by  promoters  before  its  organization,  and  whioh 
were  necessary  to  perfect  organization,  on  the  ground  that,  in  ac- 
cepting the  benefit  of  such  expenses  and  services,  it  becomes  bound 
to  pay  therefor,  and  that  no  express  promise  to  pay  need  be  shown.  ^ 
The  generally  accepted  doctrine,  however,  is  that  the  corporation  is 
not  liable,  unless  made  so  by  statute  or  by  its  charter,  in  the  absence 

1  Low  v.  Railroad  Co.,  45  N.  H.  370,  46  N.  H.  284;  HaU  v.  Railroad  Co.,  28 
Yt.  401.  In  these  cases  a  corporation  was  held  liable  for  senrices  in  procuring 
■abscriptioDs  to  its  capital  stock,  necessary  in  order  to  perfect  organization. 
Bat  in  the  case  last  dted  charges  by  promoters  for  services  in  procuring  an  act 
«f  Incorporation  were  disaUowed,  on  the  ground  that  the  serrices  must  be  re- 
garded as  Toluntarily  rendered,  and  there  was  no  promise  by  the  corporation. 
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of  an  express  promise  to  pay.*    Such  a  promise  is  supported  by  a 
sufficient  consideration,  and  is  binding. 

If  money  is  paid  by  subscribers  to  promoters  preliminary  to  or- 
ganization, and  the  promoters  or  provisional  directors  fail  to  or- 
ganize according  to  the  prospectus,  and  abandon  the  enterprise, 
after  applying  the  money  in  payment  of  expenses  in  view  of  organ- 
ization, the  subscribers  cannot  be  made  to  bear  such  expenses,  and 
they  may  recover  the  money  paid  by  them  in  an  action  for  money 
had  and  received.* 

LIABILITY  ON  CONTRACTS  BY  FBOMOTEBa 

47.  With  regard  to  the  liabilities  arising  out  of  contracts 
entered  into  by  promoters  on  behalf  of  a  corpora- 
tion the  following  rules  are  established  by  the 
weight  of  authority: 

(a)  The  promoters  are  personally  liable  unless  exempt 

by  the  terms  of  the  contract. 

(b)  The  corporation  is  not  liable  unless  it  has  expressly 

or  impliedly  adopted  the  contract  after  its  organi- 
zation. 

(c)  In  Massachusetts  it  is  held  that  the  corporation  can- 

not become  a  party  to  the  contract  even  by  adop- 
tion. But,  by  the  weight  of  authority,  the  contract 
may  be  adopted  by  the  corporation,  and  thereby 
become  binding  upon  it  and  in  its  favor. 

(d)  Adoption  of  the  contract  is  not  a  ratification,  but  it 

is,  in  effect,  the  making  of  a  new  contract  by  the 
corporation,  which  is  to  be  regarded  as  made  at  the 
date  of  the  adoption. 

(e)  Adoption  by  the  corporation  will  be  injplied  if  it 

knowingly  accepts  the  benefits  of  the  contract. 

s  Bockford,  B.  I.  &  St  L.  R.  Go.  t.  Sage,  65  111.  828.  New  York  &  N.  H.  R. 
Go.  T.  Ketchum,  27  Conn.  170;  Marchand  t.  Association*  26  La.  Ann.  889; 
Melbado  t.  Railway  Co.,  L.  R.  9  G.  P.  608. 

3  Nockels  T.  Orosb7»  8  Barn.  &  O.  814;  Walstab  t.  Spottiawoode,  16  Ifees.  & 
W.  COl. 
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A  corporation  is  not  liable  on  contracts  made  by  its  promoters, 
unless  it  has  adopted  them.  A  promoter,  though  he  may  assume 
to  act  on  behalf  of  the  projected  corporation,  and  not  for  himself, 
cannot  be  treated  as  an  agent  of  the  corporation,  for  it  is  not  yet 
in  existence;  and  therefore,  when  there  is  nothing  more  than  a  con- 
tract by  a  promoter,  in  which  he  undertakes  to  bind  the  future  cor- 
poration, it  is  generally  conceded  that  it  cannot  be  enforced  either 
by  or  against  the  corporation.^  This  is  so  though  the  promoters 
become,  at  the  creation  of  the  corporation,  its  only  stockholders,  di- 
rectors, and  oflScers,'  The  promoters  themselves  are  personally  lia- 
ble on  such  contracts,  unless  the  other  party  agreed  to  look  to  some 
other  fund  for  payment;  •  and  this  is  the  party's  only  remedy  if  the 
corporation,  after  its  organization,  has  done  nothing  to  bind  itself 
under  the  principles  hereafter  explained. 

In  Massachusetts  it  is  held  that,  if  a  contract  is  made  in  the 
name  and  for  the  benefit  of  a  projected  corporation  by  its  promoters, 
the  corporation  cannot  become  a  party  to  the  contract  after  organ- 
ization, even  by  adoption  of  it.''  And  it  has  been  so  held  in  some 
of  the  English  cases.*  Most  of  the  courts  hold,  however,  that  con- 
tracts made  by  promoters  on  behalf  of  a  projected  corporation,  if 

«  2  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  707;  Weatherford,  M.  W.  &  N.  W. 
Ry.  Co.  V.  Granger.  86  Tex.  850.  24  S.  W,  795,  Shep.  Cas.  Corp.  33;  Battelle  v. 
Pavement  Co.,  87  Minn.  89,  33  N.  W.  327;  Franklin  Fire  Ins.  Co.  t.  Hart.  81 
Md.  59;  Munson  v.  Railway  Co.,  103  N.  Y,  58,  8  N.  E.  355;  Carmody  v.  Pow- 
ers, eO  Mich.  26,  26  N.  W.  801;  Tift  v.  Bank.  141  Pa.  St.  550.  21  Atl.  660; 
Buffington  v.  Bardon.  80  Wis.  635,  50  N.  W.  776;  Penn  Match  Co.  v.  Hapgood. 
141  Mass.  145.  7  N.  E.  22;  Abbott  v.  Hapgood.  150  Mass.  248.  22  N.  E.  907; 
Safety  Deposit  Life  Ins.  Co.  t.  Smith,  65  III.  309;  Western  Screw  A  Manuf'g 
Co.  T.  Coasley,  72  111.  531;  Gent  t.  Insurance  Co..  107  111.  652;  Carey  t.  Mining 
Co.,  81  Iowa,  674,  47  N.  W.  882;  Morrison  t.  Mining  Co.,  52  Cal.  806;  Hawkins 
▼.  Mining  Co.,  Id.  513. 

>  Battelle  t.  Pavement  Co.,  87  Minn.  89.  83  N.  W.  827. 

«  Carmody  v.  Powers,  60  Mich.  26,  26  N.  W.  801;  RoberU  Manufg  Co.  v. 
SchUck  (Minn.)  64  N.  W.  826;  Hersey  v.  Tally  (Colo.  App.)  44  Pac.  854.  As  to 
the  personal  liability  of  promoters  on  contracts,  see  article  by  Henry  O.  Taylor, 
Esq.,  In  16  Am.  Law  Rev.  281. 

T  Abbott  V.  Hapgood,  150  Mass.  248,  22  N.  E.  907.  Cf.  Penn  Match  Ck>.  v. 
Hapgood,  141  Mass.  145,  7  N.  E.  22. 

•  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174;  Gnnn  v.  Insurance  Ck>.,  12  O.  B.  (N.  S.) 

004;  Melhado  v.  Railway  Co.,  L.  R.  9  C.  P.  503;  In  re  Empress  Engineering  Co.* 

CIk.Pr.Oorp.- 
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within  the  scope  of  its  general  powers,  may  be  adopted  by  the  cor- 
poration after  its  organization,  and  thus  become  binding  upon  it, 
and  binding  in  its  favor  on  the  other  party.*  It  is  sometimes  said 
that  such  contracts  may  be  ratified  by  the  corporation,  bat  this  is 
inaccurate,  for  ratification  presupposes  a  principal  existing  at  the 
time  of  the  agent's  action,  whereas  the  corporation  is  not  in  exist- 
ence at  the  time  the  contract  is  entered  into  by  the  promoter.^* 
The  liability  in  case  of  adoption  does  not  rest  upon  the  idea  of  any 
supposed  agency  of  the  promoters,  but  upon  the  immediate  and  vol- 
untary act  of  the  company.^ ^  There  is  no  difference  between  the 
making  of  a  contract  by  a  corporation  by  adoption  of  an  agreement 
originally  made  in  advance  for  it  by  promoters,  and  the  making  of 
an  entirely  new  contract.  No  greater  formality  is  required  in  the 
one  case  than  in  the  other;  and  if  it  could  make  an  entirely  new 
contract  without  the  use  of  its  seal,  or  without  writing,  or  without 
formal  action  of  its  board  of  directors,  it  may  also  so  adopt  an  agree- 
ment made  for  it  by  its  promoters.  And  it  is  not  necessary  that 
adoption  of  the  agreement  be  express.  It  may  be  shown  fnmi  acts 
or  acquiescence  of  the  corporation  or  its  authorized  agents,  as  any 
similar  contract  might  be  shown.*"  The  contract  in  case  of  adop- 
tion is  to  be  regarded  as  made  by  the  corporation  as  of  the  date  of  the 
adoption,  and  not  the  date  of  the  agreement  by  the  promoter,  and 

IG  Gh.  DiT.  125;    In  re  Northumberland  Hotel  Co.«  33  Ch.  Div.  16;    Spiller  v. 
Skating  Rink  Co.,  7  Ch.  Div.  368. 

•  Battelle  \.  Pavement  Co.,  37  Minn.  89,  33  N.  W.  327;  Whitney  v.  Wyman, 
101  U.  S.  392;  Frankfort  &  S.  T.  Co.  v.  Churchill,  6  T.  B.  Mon,  427;  Reich- 
wald  V.  Hotel  Co.,  10(3  111.  439;  Buffington  v.  Bardon,  80  Wis.  635,  50  N.  W.  776; 
Pittsburg  &  T.  Copper  Co.  v.  Quintrell,  91  Tenn.  693,  20  S.  W.  248;  McArthur 
.,  Printing  Co.,  48  Minn.  319,  51  N.  W.  216;  Grape  Sugar  &  V.  Manurg  Co.  v. 
c5mall,  40  Md.  395;  Stanton  v.  Railway  Co.,  59  Conn.  272,  22  Atl.  300;  Little 
Rock  &  Ft.  S.  Ry.  Co.  v.  Perry.  37  Ark.  164;  Schreyer  v.  Mills  Co.  (Or.)  43  Pac. 
719;  Bommer  v.  Manufacturing  Co.,  81  N.  Y.  468.  See  Spiller  v.  Skating  Rink 
Co.,  7  Ch.  Div.  368;  Mason  v.  Harris,  L.  R.  11  Ch.  Div.  97;  1  Cumming,  Cas. 
Priv.   Corp.   731. 

10  Weatherford.  M.  W.  A  N.  \V.  Ry.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W. 
795,  Shop.  Cas.  Corp.  33;  McArthur  v.  Printing  Co.,  48  Minn.  319,  61  N.  W.  216. 
Cf.  Stanton  v.  Railway  Co.,  59  Conn.  272,  22  Atl.  300. 

11  Pittsburg  &  T.  Copper  Co.  v.  Quintrell,  91  Tenn.  693,  20  S.  W.  248. 

la  Battelle  v.  Pavement  Co.,  37  Minn.  89,  33  N.  W.  327;  Burden  v.  Burden, 
8  App.  Div.  160.  40  N.  Y.  Supp.  499;    Schreyer  v.  Mills  Co.  (Or.)  43  Pac.  719. 
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therefore  a  contract  made  by  a  promoter,  and  adopted  by  the  corpora- 
tion, is  not  within  the  statute  of  frauds,  as  not  to  be  performed  within 
a  year,  if  it  is  to  be  performed  within  a  year  from  such  adoption, 
though  not  within  a  year  from  the  date  of  the  promoter's  agree- 
ment." 

If  a  contract  is  made  on  behalf  of  a  corporation  by  its  promoters, 
and  the  corporation  after  its  organization,  and  with  knowledge  of 
the  facts,  accepts  its  benefits,  it  mnst  take  them  cum  onere;   and, 
if  the  contract  has  been  performed  by  the  other  party,  it  may  be 
enforced  against  the  corporation.    By  accepting  the  benefits  of  the 
contract,  the  corporation  adopts  the  contract.^*    Thus,  where  a  prop- 
osition was  made  on  behalf  of  a  railroad  company  by  its  promoters, 
that,  if  a  bonus  should  be  subscribed  and  paid  to  it,  it  would  build 
a  road  between  certain  points,  and  would  carry  coal  at  a  stipulated 
rate,  it  was  held  that  the  corporation,  by  accepting  the  bonus  after 
its  organization,  adopted  the  contract,  and  was  bound  to  fulfill  the 
stipulations.**    In  a  Nebraska  case,  after  articles  of  incorporation 
-  had  been  drawn  up  and  signed  by  the  promoters  of  a  cattle  com- 
pany, but  before  they  were  filed,  and  before  the  time  fixed  in  the 
articles  for  the  commencement  of  business,  a  president  was  selected 
for  the  corporation  by  the  promoters,  and  he,  in  their  presence  and 
with  their  approval,  executed  and  delivered  to  a  third  person  a  note, 
purporting  to  be  the  note  of  the  corporation,  in  payment  for  and 
in  consideration  of  the  sale  and  delivery  of  certain  horses  and  cat- 

i»  McArthnr  t.  Printing  Co..  48  Minn.  319,  51  N.  W.  216. 

14  Weatherford,  M.  W.  &  N.  W.  Ky.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W.  795, 
Shep.  Cas.  Corp.  33;  Id.  (I'ex.  Civ.  App.)  22  S.  W.  70;  Battelle  v.  PaTement 
Co.,  37  Minn.  89.  33  N.  W.  327;  Moore  &  H.  Hardware  Co.  v.  Towers  Hardware 
Co.,  87  Ala.  206.  6  South.  41;  Faxton  Cattle  Co.  v.  First  Nat.  Bank,  21  Neb. 
621,  33  N.  W.  271;  Grape  Sugar  &  V.  Manuf  g  Co.  v.  Small,  40  Md.  395;  Little 
Rock  &  Ft.  S.  Ry.  Co.  t.  Perry.  37  Ark.  164;  Schreyer  v.  Mill  Co.  (Or.)  43  Pac. 
719.  And  see  Rogers  v.  Land  Co.,  134  N.  Y.  197,  32  N.  E.  27;  Grand  River 
Bridge  Co.  v.  Rollins,  13  Colo.  4.  21  Pac.  897.  Cf.  BeU's  Gap  R.  Co.  v,  Christy, 
79  Pa.  St.  54,  where  the  corporation  was  held  not  to  be  liable  for  services  per- 
formed under  an  agreement  with  less  than  a  majority  of  its  promoters.  And  see, 
to  the  same  effect,  Tift  v.  Bank,  141  Pa.  St.  550,  21  Atl.  660. 

18  Weatherford,  M.  W.  &.  N.  W.  Ry.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W.  795. 
Shep.  Cas.  Corp.  33. 
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tie  and  a  ranch  and  other  property  to  the  corporation.  After  the 
corporation  was  fully  organized,  and  the  time  had  arrived  when  it 
was  authorized  to  commence  business,  the  property  came  into  its 
possession,  and  it  continued  to  use  and  enjoy  the  same.  It  was 
held  that  this  was  an  adoption  of  the  note  by  the  corporation,  and 
that  it  was  liable  thereon.** 

Where  the  promoters  of  a  corporation  have  made  a  contract  in 
its  behalf,  to  be  performed  after  it  is  organized,  it  may  be  deemed 
a  continuing  offer  on  the  part  of  the  other  party  to  the  agreement, 
like  the  offer  in  a  subscription  to  the  stock  of  a  corporation  to  be 
formed  in  the  future,  and  may  be  accepted  and  adopted  by  the 
corporation  after  its  organization;  and  the  exercise  of  any  right  in- 
consistent with  the  nonexistence  of  such  contract  ought  to  be 
deemed  conclusive  evidence  of  such  acceptance  or  adoption,  pro- 
vided, of  course,  the  corporation  has  knowledge  of  the  facts.*^ 

A  distinction  has  been  drawn,  with  respect  to  the  rule  that  a  cor- 
poration which  accepts  the  benefits  of  a  contract  made  by  its  pro- 
moters takes  it  cum  onere,  between  a  promise  made  on  behalf  of 
the  corporation  in  the  contract  itself,  the  benefits  of  which  the 
corporation  has  accepted,  and  a  promise  in  a  previous  contract  to 
pay  for  services  in  procuring  the  latter  to  be  made;  and  it  was 
held  by  th^  Texas  supreme  court  that,  while  a  corporation  accept- 
ing a  bonus  contracted  for  by  its  promoters  was  bound  by  the  stip- 
ulations in  consideration  of  which  the  bonus  was  subscribed,  it  was 
not  bound,  by  reason  of  its  acceptance  of  the  bonus,  by  a  contract 
made  by  its  promoters  to  pay  a  man  for  services  in  procuring  sub- 
scribers to  the  bonus,  since  the  latter  contract  was  no  part  of  the 
contract  the  benefits  of  which  it  accepted.** 

To  make  a  corporation  liable  for  services  performed  under  a  con- 
tract with  its  promoters  before  its  organization,  the  services  must 
have  been  intended  at  the  time  to  inure  to  the  benefit  of  the  future 
corporation,  and  must  have  been  rendered  in  its  behalf,  and  with 

i«  Paxton  Cattle  Co.  t.  Pint  Nat.  Bank,  21  Neb.  621,  aS  N.  W.  271. 

IT  Weatherford,  M.  W.  &  N.  W.  Ky.  Co.  t.  Granger,  8(5  Tex.  850,  24  8.  W. 
796^  Shep.  Caa.  Corp.  88. 

i«  Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  t.  Granger,  86  Tex.  350,  24  S.  W. 
795,  Shep.  Cas.  Corp.  83,  reversing  Id.  (Tex.  Civ.  App.)  23  S.  W.  425. 
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the  expectation  that  it  woald  be  bound.     It  will  not  be  liable  if 
they  were  rendered  on  the  credit  of  the  promoters  individaally.  ^* 

UABIIiITY  OF   PROMOTERS  TO    CORPORATION  AND 

STOCKHOLDERS. 

48.  Promoten,  when  acting:  for  a  projected  corporation, 
occupy  towards  it  a  fiduciary  relation,  and  for  any 
secret  profits  made  by  them  in  transactions  entered 
into  on  behalf  of  the  corporation  they  may  be 
compelled  to  account.  This  does  not  prevent  a 
promoter  from  acquiring  property  on  his  own  be- 
half, and  selling  it  to  the  corporation,  when  organ- 
ized, at  an  advance;  and  when  he  is  not  acting  for 
the  corporation,  but  merely  as  a  vendor,  he  need 
not  disclose  his  profits. 

It  is  well  settled  that  the  promoters  of  a  projeoted  corporation 
occnpj  a  fiduciary  relation  towards  it,  similar  to  that  of  an  agent 
to  a  principal ;  and  they  have  no  right,  in  negotiations  on  behalf  of 
the  corporation,  to  derive  any  advantage  over  other  stockholders 
without  a  full  and  fair  disclosure  of  the  transaction.  Any  secret 
profits  made  by  them  while  acting  for  the  corporation  they  must 
refund  to  it.  The  fact  that  there  is  no  fraudulent  intent  on  their 
part  does  not  relieve  them.  Because  of  their  position,  the  law 
forbids  them  to  secretly  derive  any  advantage  over  other  stock- 
holders, and  makes  them  accountable  for  any  profits  realized  by 
them.'^    And  they  may  be  made  to  account  in  a  suit  by  the  cor- 

1*  Perry  t.  Railway  Co.,  44  Ark.  883.  And  see  Davis  t.  Creamery  Co.  (Neb.) 
67  N.  W.  438. 

to  Chandler  r.  Bacon,  30  Fed.  538;  Woodbury  Heights  Land  Co.  t.  Louden- 
■lafer  (N.  J.  Ch.)  35  Atl.  436;  Plaquemines  Tropical  Fruit  Co.  y.  Buck,  52  N. 
J.  Eq.  219,  27  AU.  1004;  Pittsburg  Min.  Co.  v.  Spooner,  74  Wis.  307,  42  N.  W. 
259;  Simons  t.  Mining  Co.,  61  Pa.  St  202;  McBlhenny's  Appeal,  Id.  188;  Short 
T.  Bteyenson,  63  Pa.  St  95;  Emery  r.  Parrott,  107  Mass.  95;  Central  Land  Co. 
T.  Obenchaln,  92  Ya.  130,  22  S.  E.  876;  Qetty  y.  Deylin,  54  N.  Y.  403;  Yale 
Oas-Stoye  Co.  y.  Wilcok,  64  Conn.  101,  29  Atl.  303;  Hichens  y.  Congreye,  4 
Buss.  562;  Bagnall  y.  Carlton,  6  Ch.  Diy.  371;  Emma  Silyer  Min.  Co.  y.  Grant, 
11  Ch.  Diy.  918;   Burbank  y.  Dennis,  101  Cal.  90,  35  Pac.  444;   Ex-Mission  Land 
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poration  itself  or  its  assignee  or  receiver;  **  or  the  other  stockhold- 
ers may  indiyidually  maintain  an  action  for  their  proportion  of  such 
profits,*'  or  they  may  sue  for  damages  in  case  for  fraud.**  A  pro- 
moter, for  instance,  cannot  purchase  property,  acting  for  the  cor- 
poration, and  then  sell  it  to  the  corporation  at  an  advance;  nor 
can  he  negotiate  a  sale  of  property  to  the  corporation,  and  secretly 
receive  from  the  vendor  a  commission  or  bonus.  In  either  caae  he 
will  be  compelled  to  account  for  the  profits  which  he  has  realized.** 
In  Pittsburg  Min.  Co.  v.  Spooner,**  a  complaint  by  a  corporation  for 
money  alleged  to  have  been  received  by  the  defendants  to  its  use 
alleged,  in  substance,  that  the  defendants,  having  obtained  the  right 
to  purchase  a  certain  mining  option  for  f 20,000,  proceeded  to  form 
the  plaintiff  corporation  to  make  such  purchase,  representing  to  the 
persons  who  subscribed  for  stock  that  the  option  would  cost  f 90,000; 
and  that,  having  first  induced  third  persons  to  subscribe  for  the 
stock  upon  such  representations,  and  to  pay  the  corporation  f  100,- 
000  for  their  stock,  the  defendants  then,  as  officers  of  the  plaintiff 
corporation,  purchased  the  option  for  it  nominally  for  f90,000,  pay- 
ing the  f  20,000  which  it  actually  cost  them,  with  the  money  received 
from  the  sale  of  stock,  and  converting  the  remaining  f 70,000  to  their 
own  use.  It  was  held  that  the  complaint  stated  a  good  cause  of 
action  in  favor  of  the  corporation. 

This  fiduciary  relation  exists  between  the  promoter  of  a  corpora- 
tion and  the  corporation  only  where  he  is  acting  for  the  corporation. 

&  Water  Co.  t.  Flash,  97  Cal.  610,  32  Pac.  600;  Gover's  Case,  L.  R.  20  Bq.  122; 
Brlanger  t.  Phosphate  Co.,  3  App.  Cas.  1218.  Parties  who  act  as  agrents  for  a 
corporation  in  acquiring  property  for  it  cannot  make  a  profit  out  of  the  transac- 
tion; nor  can  they  do  so  if  they  assume  to  act  without  precedent  authority,  if 
their  transactions  are  accepted  as  the  acts  of  agents  by  the  corporation;  and  if, 
with  a  view  to  creating  a  corporation,  persons  represent  themselres  as  acting 
for  the  company  to  be  formed,  and  propose  to  sell  at  the  prices  they  pay,  and 
their  purchases  are  taken  on  such  representations,  and  stocldiolders  inyest  there- 
on, it  is  a  fraud  on  the  company  and  interested  parties  to  allow  such  agents  to 
retain  profits  paid  them  in  ignorance  of  the  true  sums  actually  advanced  in  mak- 
ing purchases.      Simons  v.  Mining  Co.,  supra. 

SI  Pittsburg  Min.  Go.  v.  Bpooner,  supra;    Chandler  t.  Bacon,  supnu 

aa  Emery  v.  Parrott,  supra;    Getty  y.  Devlin,  supra. 

«»  Getty  V.  Devlin,  supra. 

t4'See  the  cases  cited  above.  >»  74  Wis.  307,  42  N.  W.  250. 
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There  is  no  rule  of  law  which  prevents  a  promoter  who  owns  prop- 
erty, though  purchased  by  him  for  the  purpose,  from  selling  it  to 
the  corporation  after  it  is  organized.  In  such  a  case,  in  the  ab- 
aence  of  fraud,  and  if  he  is  not  acting  also  for  the  corporation,  he 
may  sell  at  such  a  price  as  he  may  be  able  to  obtain  from  the  board 
of  directors,  without  regard  to  the  original  cost  to  him,  and  he  is 
not  bound  to  disclose  the  profits  which  he  will  realize  by  the  trans- 
action.** If  the  promoters  who  are  selling  property  to  a  corpora- 
tion are  also  the  directors  of  the  corporation,  so  that  they  also 
purchase  for  it,  a  different  question  arises.  I^  is  a  case  of  the 
officers  and  agents  of  an  existing  corporation  purchasing  property 
for  the  corporation  from  themselves,  and  the  most  perfect  good  faith 
is  required.  •' 

To  constitute  a  person  a  promoter  of  a  projected  corporation,  so 

as  to  bring  him  within  the  operation  of  this  rule,  it  must  affirmative- 

« 

ly  appear  that  he  was  acting  for  and  in  behalf  of  the  proposed 
corporation,  or  that  he  assumed  to  so  act. " 

>•  Densmore  Oil  Go.  v.  Densmore,  64  Pa.  St.  48;  Langren  t.  Pennell  (Pa. 
Sap.)  10  Wkly.  Notes  Gas.  207;  LadyweU  Min.  Go.  v.  Brookes,  84  Gh.  Div.  898; 
Oential  Land  Go.  y.  Obenchain,  92  Va.  130,  22  S.  E.  876;  dictum  in  Foes  ▼. 
Harbottle,  2  Hare,  461,  1  Gumming,  Gas.  Priv.  Gorp.  693.  GT.  Ex-Mission  Land 
&  Water  Go.  t.  Flash,  97  Gal.  610,  82  Pac.  600. 

aT  Post,  p.  508. 

*•  St  Louis,  Ft  8.  ft  W.  R.  Go.  t.  Tiernan,  37  Kan.  606,  15  Pac.  544.  One 
who  engages  with  the  owner  of  land  in  organizing  a  corporation  to  purchase  it, 
b7  procuring  subscriptions,  and  who  frames  the  prospectus  and  becomes  one  of 
the  first  subscribers*  la  a  promoter  of  the  corporation.  Woodburj  Heights  Land 
Go.  T.  Loudenslager  (N.  J.  Oh.)  85  Atl.  436.  And  see  other  cases  cited  in  note 
18»  snpnu 
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IN  GENEBAL. 

48.  A  corporation  has  such  powers,  and  such  powers  only, 
as  are  conferred  upon  it  by  its  charter.  Powers 
may  be  conferred  upon  a  corporation 

(a)  Expressly. 

(b)  Impliedly,  because  they  are  incidental  to  corporate 

existence. 
(0)  Impliedly,  because  they  are  necessary  or  proper  in 
order  to  exercise  the  powers  expressly  conferred. 

A  corporation,  being  a  mere  creature  of  the  legislature,  has  snch 
powers  only  as  are  conferred  upon  it  by  its  charter.  But  it  is 
not  necessary  that  all  powers,  in  order  to  exist,  shall  be  conferred 
in  express  terms.  It  has,  of  course,  all  powers,  expressly  confer- 
red, provided  the  legislature  was  not  prevented  from  conferring 
them  by  some  constitutional  limitation.  In  addition  to  this,  many 
powers  are  impliedly  conferred  or  attach  as  being  incidental  to 
corporate  existence,  though  not  expressly  mentioned  in  the  char- 
ter. Again,  the  charter  impliedly  confers  all  powers,  though  not 
expressly  mentioned,  which  are  reasonably  necessary  and  proper 
for  the  execution  of  the  powers  that  are  expressly  conferred.  "(3or- 
porations  are  creatures  of  the  legislature,  having  no  other  powers 
than  such  as  are  given  them  by  their  charters,  and  such  as  are 
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incidental    or  necessary  to  carry  into  eflfect  the  purposes  for  which 
th^  were  established."  * 

The  rule  in  England  is  that  a  corporation  has  the  same  power  to 
contract  and  act  as  a  natural  i>erson  has,  except  in  so  far  as  it  may 
be  reflrtricted  by  its  charter,  expressly  or  impliedly.     But  it  is  also 
held  that,  when  a  corporation  is  created  for  a  particular  purpose, 
the  act  creating  it  impliedly  prohibits  it  from  exercising  any  pow- 
ers not  necessary  or  proper  to  carry  out  that  purpose.    It  was  said 
by   Blackburn,  J.,   in  Ashbury   Railway  Carriage  &  Iron   Co.   v. 
Richer  *   '*I  take  it  that  the  true  rule  of  law  is  that  a  corporation 
at  common  law  has,  as  an  incident  given  by  law,  the  same  power 
to  contract,  and  subject  to  the  same  restrictions,  as  a  natural  person 
has.     And  this  is  important  when  we  come  to  construe  the  stat- 
utes creating  a  corporation,  for  if  it  were  true  that  a  corporation 
at  common  law  has  a  capacity  to  contract  to  the  extent  given  it  by 
the  instrument  creating  it,  and  no  further,  the  question  would  be, 
does  the  statute  creating  the  corporation  by  express  provision  or 
necessary  implication  show  an  intention  in  the  legislature  to  con- 
fer upon  this  corporation  capacity  to  make  the  contract?     But 
if  a  body  corporate  has,  as  incident  to  it,  a  general  capacity  to 
contract,  the  question  is,  does  the  statute  creating  the  corporation 
by  express  provision  or  necessary  implication  show  an  intention 
in  the  legislature  to  prohibit,  and  so  avoid,  the  making  of  a  con- 
tract of  this  particular  kind?"  •  * 

In  this  country  the  general  doctrine  is  that  corporations  organ- 
ized under  acts  of  the  legislature  have  such  powers,  and  such 
powers  only,  as  are  conferred,  expressly  or  impliedly,  by  the  acts. 
In  Thomas  v.  West  Jersey  R.  Co.*  it  was  insisted  that  a  corpora- 
tion "may  do  any  act  which  is  not  either  expressly  or  impliedly 

1  Downing  v.  Road  Co.,  40  N.  H.  230,  1  Camming,  Cas.  Priv.  Corp.  148,  W.  D. 
Smith,  Cas.  Corp.  129,  Shep.  Cas.  Corp.  75;  Colman  v.  Railway  Co.,  10  Beav.  1, 
1  Gumming,  Gas.  Priv.  Corp.  186;  Thomas  t.  Railroad  Co.,  101  U.  S.  71,  1  Gum- 
ming, Cas.  PriT.  Corp.  164,  W.  D.  Smith,  Cas.  Corp.  132,  Shep.  Gas.  Corp.  70; 
Brrne  v.  Manufacturing  Co.,  65  Conn.  336,  81  Atl.  833. 

*  L.  R.  9  Exch.  224,  2  Gumming,  Cas.  Priv.  Corp.  34. 

*  South  Yorlishire  Ry.  &  River  Dun  Co.  t.  Great  Northern  Ry.  Co.,  9  Bzch. 
84. 

*  101  U.  S.  71,  1  Gumming,  Cas   Priv.  Corp.  164. 
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prohibited  bj  its  charter,  although,  where  the  act  is  unauthorized 
by  the  charter,  a  shareholder  may  enjoin  its  execution,  and  the 
state  may,  by  proper  process,  forfeit  the  charter."  The  court, 
however,  did  not  take  this  view,  but  said:  ^^We  take  the  general 
doctrine  to  be  in  this  country,  though  there  may  be  exceptional 
cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such,  and 
such  only,  as  those  statutes  confer.  Conceding  the  rule  applica- 
ble to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted 
as  what  is  expressed,  it  remains  that  the  charter  of  a  corporation 
is  the  measure  of  its  powers,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others." 

EXPRESS  POWERS. 

60.  A   oorporation   has    all  powers    expressly   conferred 

upon  it  by  its  charter,  unless  conferred  in  violation 
of  constitutional  limitations. 

Of  the  powers  expressly  conferred  upon  a  corporation,  there  is 
little  to  be  said.  The  questions  which  arise  in  this  connection  are 
chiefly  questions  of  construction.  The  legislature  has  the  abso- 
lute power  to  confer  upon  a  corporation  any  power  it  may  see  fit 
to  confer,  so  long  as  it  does  not  violate  any  limitation  contained 
in  the  state  or  federal  constitution.  A  grant  of  powers  in  viola- 
tion of  constitutional  limitations  can  have  no  effect. 

POWERS  INCIDENTAL  TO  CORPORATE  EXISTENCE. 

61.  Certain  powers  are  incidental  to  corporate  existence, 

and  are  impliedly  conferred  upon  every  corpora- 
tion unless  therei  is  something*  to  show  an  intention 
to  exclude  them.    These  powers  are: 

(a)  To  have  perpetual  or  continuous  succession  during 

the  period  for  which  it  is  created.  It  therefore 
has  the  power  to  elect  members  in  the  place  of 
those  removed  by  death  or  otherwise. 

(b)  To  have  a  corporate  name,  and  to  contract,  to  grant 

and  receive,  and  to  sue  and  be  sued  thereby. 
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(0)  To  purchase  and  hold  real  and  personal  property  for 
purposes  authorized  by  its  charter. 

(d)  To  have  a  common  seaL 

(e)  To  make  by-laws  for  its  g^ovemment. 

(f )  The  power  of  amotion  or  removal  of  members.    But 

this  power  is  not  incident  to  a  joint-stock  corpora- 
tion. 

When  a  corporation  is  created,  certain  powers  are  impliedly,  at- 
tached to  it  as  incidental  to  its  existence,  though  not  expressly 
mentioned  in  the  charter.  These  powers  are:  (1)  To  have  per- 
petual or  continuous  succession;  (2)  to  have  a  corporate  name,  and 
to  contract,  to  grant  and  receive,  and  to  sue  and  be  sued  thereby; 
(3)  to  purchase  and  hold  real  and  personal  property  for  purposes 
authorized  by  its  charter;  (4)  to  have  a  common  seal;  (6)  to  make 
by-laws;  (6)  the  power  of  amotion,  or  removal  of  members,  in  the 
case  of  corporations  other  than  joint-stock  corporationa'  Some  of 
these  powers,  as  has  been  seen,*  are  essential  to  corporate  exist- 
ence, while  others  are  incidental,  but  not  essential,  and  may  b^ 
withheld. 

As  we  have  seen  in  a  former  chapter,  the  power  of  perpetual  suc- 
cession, or  succession  during  the  period  for  which  it  is  created,  is 
not  only  an  incident  which  attaches  to  every  corporation,  but  is 
essential  to  corporate  existence.  A  corporation,  therefore,  has  the 
implied  power  to  elect  members  in  the  place  of  those  who  are  re- 
moved by  death  or  otherwise.^ 

So  with  the  power  to  have  a  corporate  name,  and  to  contract 
obligations,  receive  and  grant,  and  sue  and  be  sued  thereby.  This 
power  attaches  as  incidental  to  corporate  existence.  The  power 
to  contract  is  restricted  to  purposes  authorized  by  the  charter.* 

The  power  to  purchase  and  hold  real  or  personal  property  is  in- 
cidental to  corporations,  but  not  essential.  This  power,  like  the 
power  to  contract,  is  limited  to  purposes  authorized  by  the  char- 
ter.* 

•  2  Kent,  Oomm.  277,  27aL  •  Ante,  pp.  17,  71;  post.  pp.  188-150. 

•  Ante,  p.  12.  •  Post,  p.  128. 
7  1  Bl.  Comm.  475. 
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The  power  to  have  a  common  seal,  though  not  essential  to  cor- 
porate existence,  is  an  incident  which  attaches  to  erery  corpora- 
tion without  express  provision.  The  necessity  to  use  a  seal  wil) 
be  considered  in  another  place.^^ 

Every  corporation  has  the  implied  power  to  make  by-laws  for 
its  government,  but  this  power  is  not  essential.  It  may  be  dis- 
pensed with  if  the  charter  sufficiently  provides  for  the  government 
of  the  body.  This  power  will  be  considered  at  length  in  a  subse- 
quent chapter.** 

The  power  of  amotion,  or  removal  of  members,  is  said  to  be  in- 
cident to  corporations;  and  this  is  true  of  many  corporations,  like 
boards  of  trade,  and  other  non-stock  corporations;  but  no  sucb 
power  is  incident  to  modern  joint-stock  corporations.  This  power 
will  be  further  discussed  in  treating  of  the  relation  between  the 
corporation  and  its  members.*' 

POWEBS  IMPLIED  FBOM  POWEBS    EXPBESSLY  GRANTED. 

•62.  All  powers  that  are  reasonably  necessary  or  proper 
for  the  exeeution  of  the  powers  expressly  granted, 
and  that  are  not  expressly  or  impliedly  excluded^ 
are  impliedly  conferred. 

Corporations  not  only  have  the  powers  expressly  granted  by  the 
charter,  and  the  particular  powers  which  have  been  mentioned  as  in- 
cidental to  corporate  existence,  but,  in  addition,  they  have  all  pow- 
ers that  are  reasonably  necessary  or  proper  for  the  execution  of  the 
powers  that  are  expressly  granted,  provided  such  powers  are  not. 
withheld. 

CONSTBUCTION  OF  CHABTEBS— IN  GENEBAL. 

63.  In  the  construction  of  charters  the  inteiition  of  the 
legislature  must  be  ascertained,  and  must  govern. 
The  rules  are  substantially  the  same  as  in  the  case  of 

!•  Post,  p.  150.  11  Post.  p.  454.  i«  Post,  p.  401. 
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other  statutes.  The  following  rules  may  be  par- 
ticularly mentioned: 

(a)  Ija  cases  of  doubt,  charters  are  to  be  construed  most 

strongly  in  favor .  of  the  public,  and  against  the 
corporation.  Some  of  the  courts  limit  this  rule  to 
cases  "where  the  corporation  claims  powers  in  dero- 
gation of  common  right. 

(b)  Where  general  words  follow  an  entimeration  of  per- 

sons or  things  by  words  of  particular  and  specific 
meaning,  such  general  words  are  not  to  be  con- 
strued in  their  widest  sense,  unless  such  seems 
clearly  to  have  been  the  intention  of  the  legisla- 
ture, but  are  to  be  held  as  applying  only  to  per- 
sons or  things  of  the  same  general  kind  or  class  as 
those  specifically  mentioned, 
(o)  If  a  charter  expressly  entimerates  certain  powers, 
this  impliedly  excludes  all  other  powers  except 
those  mentioned,  and  such  as  may  be  necessary  or 
proper  to  the  execution  of  them. 

When  a  corporation  is  formed  under  a  special  aot,  its  powers  are 
generally  specified  in  the  act,  and  the  act,  together  with  any  other 
laws  which  are  binding  upon  it,  constitute  its  charter.  When  a  cor- 
poration is  formed  under  a  general  law,  this  law,  together  with  the 
articles  of  association  required  by  the  law  to  be  executed  and  filed  by 
the  corporators,  and  any  other  laws  of  the  state  which  are  applicable 
to  such  corporations,  constitute  its  charter.** 

Construction  in  Fan)OT  of  the  Public  in  Case  of  Dovbt. 

In  the  construction  of  contracts  between  individuals  it  is  a  rule 
that  the  language  must  be  taken  most  favorably,  in  case  of  doubt, 
against  the  party  using  it.  The  rule  for  construing  corporate  char- 
ters is  different  It  has  often  been  held  that  charters  secured  under 
special  legislative  grants  will,  in  case  of  doubt,  be  construed  most 
strongly  against  the  grantees  and  in  favor  of  the  public.  As  was  said 
by  an  English  judge:    ''The  language  of  these  acts    *    *    *    is  to 

»•  Unooln  Shoe  Mauur^  Co.  v.  SSlieldon,  44  Neb.  27U,  02  N.  W.  48a 
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be  treated  as  the  language  of  the  promoters  of  them.  They  ask  the 
legislature  to  confer  great  privileges  upon  them,  and  profess  to  give 
the  public  certain  advantages  in  return.  Acts  passed  under  such  cir- 
cumstances should  be  construed  strictly  against  the  parties  obtain- 
ing them,  but  liberally  in  favor  of  the  public."**  The  same  rule 
applies  to  the  construction  of  the  charters  of  coi*porations  formed 
under  general  laws.  '*In  the  construction  of  a  charter,  to  be  in  doubt 
is  to  be  resolved,  and  every  resolution  which  springs  from  doubt  is 
against  the  corporation,  and  in  favor  of  the  public."  *' 

This  rule  applies  only  in  cases  of  doubt.  The  intention  of  the 
legislature  must  be  ascertained,  and  must  govern.  Unless  there  is 
doubt,  the  language  of  the  charter  must  be  given  effect.  Some  of 
the  courts  limit  the  rule  that  charters  are  to  be  construed,  in  cases 
of  doubt,  most  strongly  against  the  corporation,  to  cases  in  which 
the  corporation  claims  powers  in  derogation  of  common  right,  as  the 
power  of  eminent  domain.  'In  giving  a  construction  to  the  powers 
of  a  corporation,"  it  has  been  said,  ''the  language  of  the  charter 
should  in  general  neither  be  construed  strictly  nor  liberally,  but  ac- 
cording to  the  fair  and  natural  import  of  it,  with  reference  to  the 
purposes  and  objects  of  the  corporation.  If  the  powers  conferred 
are  against  common  right,  and  trench  in  any  way  upon  the  privileges 
of  other  citizens,  they  are,  in  cases  of  doubt,  to  be  construed  strictly, 

i«  Parker  t.  Railway  Co.,  7  Man.  &  G.  288.  And  see,  to  the  same  effect,  State 
y,  Payne,  129  Mo.  468,  31  S.  W.  797;  Stourbridge  Canal  Co.  t.  Wheeley,  2  Bar.i. 
ik.  Adol.  792,  1  Cumming,  Caa.  PriT.  Corp.  298;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  1  Cumming,  Cas.  Priv.  Corp.  606;  The  Binghamton 
Bridge,  3  Wall.  51;  Parrot  v.  Lawrence,  2  Dill.  332,  Fed.  Cas.  No.  10,772;  North- 
western Fertilizing  Co.  v.  Village  of  Hyde  Park,  97  U.  S.  659;  Mills  t.  County 
of  St  Clair.  8  How.  569;  Com.  v.  Erie  &  N.  B.  R.  Co.,  27  Pa.  St.  339;  Ross- 
Meehan  B.  S.  F.  Co.  y.  Southern  M.  Iron  Co.,  72  Fed.  957.  In  a  leading  Eng- 
lish case,  where  the  question  was  whether  certain  powers  were  impliedly  granted 
in  the  charter  of  a  canal  company,  the  court  said:  **The  canal  haying  been 
made  under  an  act  of  parliament,  the  rights  of  the  plaintiffs  are  derlyed  entirely 
from  that  act.  This,  like  many  other  cases,  is  a  bargain  between  a  company  of 
adventurers  and  the  public,  the  terms  of  which  are  expressed  in  the  statute;  and 
the  rnle  of  construction  in  all  such  cases  is  now  folly  established  to  be  this;  that 
any  ambiguity  In  the  terms  of  the  contract  most  operate  against  the  adyenturen, 
and  in  fayor  of  the  public,  and  the  plaintiffii  can  claim  nothing  that  is  not 
clearly  given  them  by  the  act.**     Stourbridge  Canal  Co.  y.  Wheeley,  supra. 

!•  Black  y.  Canal  Co..  24  N.  J.  Eq.  474. 
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but  not  SO  as  to  impair  or  defeat  the  objects  of  the  incorporation.'*  *• 
Powers  and  privileges  in  derogation  of  common  right,  or  snch  as 
are  not  common  to  individuals,  will  never  be  implied,  but  must  be 
expressly  conferred.  As  was  said  by  Chief  Justice  Marshall:  "The 
S^reat  object  of  an  incorporation  is  to  bestow  the  character  and  prop- 
erties of  individuality  on  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  them  from  the  burdens  common 
to  individuals  do  not  flow  necessarily  from  the  charter,  but  must  be 
expressed  in  it,  or  they  do  not  exist."  *^ 

General  Terms  Following  Special  Terms. 

The  rule  of  statutory  construction,  "that,  where  general  words  fol- 
low an  enumeration  of  persons  or  things  by  words  of  particular  and 
spedfio  meaning,  such  general  words  are  not  to  be  construed  in  their 
widest  extent,  but  are  to  be  held  as  applying  only  to  persons  or 
things  of  the  same  general  kind  or  class  as  those  speciflcally  men- 
tioned,'' ^*  applies,  of  course,  to  the  construction  of  charters.  Thus, 
where  a  corporation  was  authorized  by  its  charter  "to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors,"  it  was 
held  that  the  term  "general  contractors"  would  be  referred  to  that 
which  was  immediately  before,  and  authorized  such  contracts  only 
as  mechanical  engineers  were  in  the  habit  of  making.^*  In  constru- 
ing  charters,  as  in  construing  other  statutes,  the  intention  of  the 
legislature  must  always  govern.  Therefore,  this  rule  must  be  disre- 
garded where  the  legislative  intention  is  plain  to  the  contrary.'* 

i«  Downing  v.  Road  Co..  40  N.  U.  230,  1  Uumming,  Gas.  Priy.  Cori>.  148. 
And  see  Whitaker  y.  Canal  Co.,  87  Pa.  St.  34. 

IT  Providence  Bank  ▼.  Billings,  4  Pet.  514. 

!•  Black,  Interp.  Laws,  141. 

!•  Directors,  etc.,  of  Ash  bury  Railway  Carriage  &,  Iron  Co.  v.  Ricbe,  Lu  R.  7  H. 
L.  653,  1  Cumming,  Cas.  Priy.  Corp.  152.  So,  where  the  charter  of  a  corporation 
authorized  it  "to  purchase,  lease,  work,  and  sell  mines,  minerals,  land,  and  build- 
ings," the  general  words  "land  and  buildings"  were  limited  to  land  and  buildingb 
acquired  for  the  purpose  of  purchasing,  leasing,  working  or  selling  of  mines  and 
minerals.  Directors,  etc.,  of  Ashbury  Railway  Carriage  &  Iron  Co.  y.  Riche, 
sopra.  There  are  many  ca»?s  In  which  this  rule  of  construction  has  been  ap< 
ph'ed.     See  ante,  p.  GU,  where  some  of  the  cuses  arc  referred  to. 

i«  Black.  Intrrp.  Laws,  141,  143;   ante,  p.  69. 
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EtpresB  Mention  and  Implied  JSaodusum, 

The  general  rale  of  statutory  construction,  that  the  express  men- 
tion of  one  thing  is  tantamount  to  an  exclusion  of  all  others,  applies 
to  the  construction  of  chartera**  Therefore,  If  a  charter  expressly 
enumerates  certain  powers,  this  impliedly  excludes  all  other  powers 
except  those  mentioned,  and  such  as  may  be  necessary  or  proper  to 
the  execution  of  them.  If,  for  instance,  the  charter  of  a  corporation 
enumerates  the  purposes  for  which  it  may  acquire  and  hold  lands,  it 
cannot  acquire  and  hold  land  for  any  other  purpose.*^  So,  if  a  cor- 
poration is  expressly  authorized  to  lend  money  on  bond  and  mort- 
gage, it  cannot  lend  on  any  other  security.'*  And  a  bank  authorized 
to  do  a  banking  business  ^'by  discounting"  notes  cannot  buy  them.'^ 

FOWEB  TO  TAKE  AND  HOLD  BEAL  AND  PERSONAL 

FROFEBTY. 

64.  In  the  absence  of  express  restrictions  in  its  charter  or 
in  some  statute  applicable  to  it,  a  corporation  has 
the  implied  power  to  take  and  hold  property,  real 
or  personal,  by  purchase,  gift,  devise  or  bequest. 
But— 

(a)  It  cannot  acquire  or   hold  property  for  a  purpose 

that  is  foreign  to  the  objects  for  which  it  was  created. 

(b)  In  some  jurisdictions  there  are  statutory  limitations 

on  its  power  to  take  by  devise. 

The  power  to  purchase  and  hold  such  real  and  personal  property  as 
the  purposes  of  the  corporation  may  render  necessary  or  proper  is  in- 
cident, at  common  law,  to  all  corporations,  unless  they  are  specially 
restrained  by  their  charter  or  by  some  statute.  Such  power  is  gen- 
erally expressly  conferred  by  the  charter;  but  it  is  not  at  all  neces- 
sary that  it  should  be,  for  it  is  always  implied,  in  the  absence  of  ex- 

SI  Black,  Interp.  Laws,  146;  Farmers'  &  Mechanics'  Bank  y.  Baldwin,  28 
Minn.  198;  Case  y.  Kelly,  133  U.  S.  21,  10  Sup.  Ct.  216,  1  Gumming,  Gas.  Priy. 
Corp.  106,  Sliep.  Gas.  Gorp.  102;    Talmage  v.  Pell,  7  N.  Y.  328. 

sa  Gase  v.  Kelly*  133  U.  S.  21,  10  Sup.  Gt  216,  1  Gumming,  Gas.  Priy.  Gorp 
106,  Shep.  Gas.  Gorp.  102. 

st  Life  &  Fire  Ins.  Go.  y.  Mechanic  Fire  Ins.  Go.,  7  Wend.  (N.  Y.)  8L 

14  Farmers'  &  Mechanics'  Bank  y.  Baldwin,  28  Minn.  108;    postr  p.  14L 
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press  restriction.'*    And  subject  to  the  same  limitations,  it  may  take 
by  gift,  bequest,  or  devise.**    As  we  shall  presently  see  at  some 
length,  it  cannot  purchase  property  for  a  purpose  not  authorized  by 
Its  charter.*'     Nor  has  it  any  right  to  take  property,  either  real  or 
personal,  by  gift,  bequest,  or  devise,  for  an  unauthorized  purpose.** 
Wkere  a  charter  enumerates  the  purposes  for  which  the  corporation 
may  acquire  and  hold  real  estate,  it  impliedly  excludes  all  other  pur- 
poses.**   Therefore,  where  the  charter  of  a  railroad  company  au- 
thorized it  to  take  lands  for  a  right  of  way,  and  for  certain  enumerat- 
ed purposes  connected  with  the  use  and  management  of  the  road,  it 
was  held  that  it  could  not  take  lands  by  donation  not  for  use  in  con- 
nection with  the  road.**    In  some  states  the  amount  or  value  of  prop- 
erty which  particular  corporations  may  take  is  limited  by  charter  or 
by  statute.    Such  a  restriction  only  applies  to  the  value  of  the  prop- 
erty at  the  time  it  is  acquired,  and  a  subsequent  rise  in  value  does  not 
require  the  corporation  to  dispose  oif  part  of  it,  or  affect  its  title.* ^ 
A  corporation  is  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  have  the  right  to  purchase  and  hold  real  estate.** 

By  the  English  statutes  of  mortmain,  corporations  were  prohib- 
ited from  purchasing  lands  without  license  from  the  king,  but  these 
statutes,  except  in  Pennsylvania,  were  not  adopted  in  this  country, 

as  Co.  Litf.  44c  800b;  2  Kent,  Comm.  281;  NicoU  t.  BaUroad  Co.,  12  N.  Y. 
121,  1  Camming,  Cas.  Priy.  Corp.  78;  Regents  of  University  of  Michigan  y. 
Detroit  Yoong  Men's  Soc,  12  Mich.  138;  Blanchard's  Gun-Stoclc  Taming  Fac- 
tory V.  Warner,  1  Blatchf.  258,  Fed.  Cas.  No.  1,521;  Lathrop  y.  Bank,  8  Dana 
(Kj.)  114;  Thompson  y.  Waters,  25  Mich.  214;  Rivanna  Nav.  Co.  y.  Dawsons, 
8  Grat.  (Va.)  19.  Where  a  corporation  is  legally  organized  for  the  specific  pur- 
pose of  dealing  in  land,  its  power  to  hold  land  Is  not  limited.  Market  St  By. 
Co.  T.  Hellman,  109  Cal.  571,  42  Pac.  225. 

s«  Cases  aboye  dted.     As  to  deyise,  see  post,  p.  181. 

IT  Post,  p.  140. 

it  Case  y.  Kelly,  133  U.  S.  21,  10  Sap.  Ct  216,  1  Camming,  Cas.  PrIy.  Corp. 
106,  Shep.  Cas.  Corp.  102. 

>•  Ante,  p.  128. 

••  Caae  y.  Kelly,  133  U.  S.  21,  10  Snp.  Ot  216,  1  Camming,  Cas.  Priy.  Corp. 
106^  Shep.  Cas.  Corp.  102. 

tx  2  Inst  722;   Bogardos  y.  Trinity  Chnrch,  4  Sandf.  Ch.  (N.  Y.)  688. 

iS  People  ▼.  La  Roe,  67  CaL  026,  8  Pac  84;    Stockton  Say.  Bank  y.  Staples, 
96  Cal.  189,  82  Pac.  936. 
Glk.Pr.Coip.— 9 
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and  did  not  become  a  part  of  our  law.**  They  have  been  recognized 
as  in  force  in  Pennsylvania  so  far  as  applicable  to  its  conditions, 
and  as  having  the  effect  of  rendering  void  all  conveyances  or  devises 
of  land  to  or  for  the  use  of  a  corporation,  unless  sanctioned  by  its 
charter  or  by  act  of  the  legislature.**  Even  in  Pennsylvania,  how- 
ever, it  has  been  held  by  the  United  States  supreme  court  that  a 
conveyance  of  land  to  a  corporation  without  legislative  sanction 
vests  the  title  in  the  corporation,  subject  to  forfeiture  at  the  in- 
stance of  the  commonwealth  only.*' 

A  corporation  is  not  prevented  from  taking  a  grant  of  land  in  fee 
by  the  fact  that  its  period  of  existence  is  limited  to  a  term  of  years. 
Such  a  corporation  may  take  a  fee-simple  title,  and  may  sell  the  land 
whenever  it  is  no  longer  necessary  or  convenient,  though  it  could  not 
hold  and  enjoy  the  same  after  the  expiration  of  its  charter.**  "Cor- 
porations have  a  fee  simple  for  the  purpose  of  alienation,  but  they 
have  only  a  determinable  fee  for  the  purpose  of  enjoyment  On  the 
dissolution  of  the  corporation,  the  reverter  is  to  the  original  grantor 
or  his  heirs;  but  the  grantor  will  be  excluded  by  the  alienation  in 
fee,  and  in  that  way  the  corporation  may  defeat  the  possibility  of  a 
reverter."  '^  Where  a  corporation  acquires  title  to  land  in  fee  sim- 
ple, the  land  does  not  revert  to  the  grantor  or  his  heirs  on  abandon- 
ment of  its  use  for  corporate  purposes,  unless  it  is  so  provided  in  the 
charter  or  in  some  statute.*  • 

At  common  law,  none  but  natural  persons  can  take  in  joint  tenan- 
cy. A  corporation  cannot  take  such  an  estate,  either  jointly  with  an- 
other corporation  or  with  a  natural  person.  The  reason  assigned  by 
the  early  writers  is  that  they  hold  in  different  capacities  and  in  dif- 

8»  2  Kent,  Comm.  281-283;  Rivanna  Nay.  Co.  t.  Dawsona,  3  Grat  (Va.)  19; 
Fayette  Land  Co.  v.  Louisville  &  N.  R.  Co.  (Va.)  24  S.  E.  1016;  Moore's  Heirs 
y.  Moore*8  Deyisees,  4  Dana  (Ky.)  3^;  Lathrop  y.  Bank,  8  Dana  (E>.)  114; 
Page  y.  Heineberg,  40  Vt.  81,  1  Camming,  Cas.  Prly.  Corp.  70. 

8*  Methodist  Church  v.  Remington,  1  Watts  (Pa.)  218. 

8B  Runjan  y.  Coster's  Lessee,  14  Pet.  122. 

B«  Nicoli  y.  Railroad  Co.,  12  N.  Y.  121,  1  Camming,  Cas.  Priy.  Corp.  78;  Peo- 
ple V.  Mauran,  5  Denio  (N.  Y.)  389;  Page  y.  Heineberg,  40  Vt.  81,  1  Oumming^ 
Cas.  Priy.  Corp.  76;    Riyes  y.  Dudley,  3  Jones,  Eq.  (N.  C.)  126. 

•7  2  Kent,  Comm.  282. 

••  Page  y.  Heineberg,  40  Vt  81,  1  Cumming,  Cas.  Priy.  Corp.  76. 
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ferent  rights.*  •  There  is  nothing,  however,  to  prevent  a  corporation 
and  a  natural  person,  or  two  corporations,  from  holding  as  tenants  in 
common.^^ 

Power  to  Take  hy  Devise. 

By  the  English  statute  of  wills  passed  in  the  time  of  Henry  Vm., 
corporations  were  not  allowed  to  take  real  estate  by  will;  and  in 
some  of  our  states  the  statute  of  wills  prohibits  devises  to  a  corpora- 
tion, unless  it  be  expressly  authorized  by  its  charter  or  by  statute  to 
take  by  devise.^^  In  the  absence  of  such  a  restriction  in  a  statute, 
or  in  the  charter  of  a  corporation,  it  may  take  real  estate  by  devise 
as  well  as  by  purchase.**  If  the  charter  of  a  corporation  prohibits 
it  from  taking  by  devise,  it  cannot  take  in  another  state,  though  there 
may  be  no  prohibitory  statute  in  the  latter  state,  for  a  prohibitory 
clause  in  the  charter  of  a  corporation  cleaves  to  it  everywhere;  but 
it  has  been  held  that  a  statute  of  wills  of  one  state,  since  it  has  no 
extraterritorial  effect,  cannot  prevent  a  corporation  of  that  state 
from  taking  by  devise  in  another  state,  where  there  is  no  such  pro- 
hibition.** 

It  seems  that  the  statute  of  wills,  in  prohibiting  a  devise  to  a  cor- 
poration,  does  not  render  invalid  a  devise  to  a  natural  person  in  trust 

«•  Telfair  v.  Howe,  3  Rich.  Eq.  (S.  O.)  235. 

*«See  New  York  &  S.  Canal  Co.  v.  Fulton  Bank,  7  Wend.  (N.  Y.)  412,  2 
Gumming,  Cas.  Priv.  Corp.  87. 

*i  See  McCartee  t.  Society,  9  Cow.  (N.  Y.)  437;  Downing  ▼.  Marshall,  23  N. 
Y.  366;  Starkweather  t.  Society,  72  111.  50.  Such  a  provision  does  not  pre- 
vent a  corporation  from  taking  money  under  a  will,  though  raised  by  a  conver- 
sion of  land  under  a  power  in  the  will.  Downing  y.  Marshall,  supra.  But 
where  real  estate  itself  is  devised  to  a  corporation,  which  is  incapable  of  taking 
real  estate  in  that  way,  a  court  of  equity  liaa  no  power  to  convert  it  into  money, 
and  direct  the  payment  of  the  money  to  it.  Such  direction  must  appear  in  the 
will.  Starkweather  v.  Society,  supra.  A  devise  to  a  corporation  not  authorized 
to  take  land  by  devise  Is  not  made  valid  by  amendment  of  its  charter  after  the 
testator's  death.     White  ▼.  Howard,  46  N.  Y.  144. 

*«  White  V.  Howard,  88  Conn.  342,  1  Gumming,  Cas.  Priv.  Corp.  81.  Rivanna 
Nav.  Co.  V.  Dawsons,  8  Grat.  (Va.)  19.  Moore's  Heirs  v.  Moore's  Devisees,  4 
Dana    (Ky.)   354. 

♦»  White  v.  Howard,  supra.  Contra,  Starkweather  v.  Society,  72  111.  50.  But 
where  the  laws  of  a  state  prohibit  a  corporation  from  taking  by  devise,  a  devise 
to  a  foreign  corporation  is  void,  though  by  its  chai*ter  it  is  authorized  to  take  by 
devise.     White  v.  Howard,  46  N.  Y.  144. 
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to  apply  the  rents  and  profits  for  the  use  and  benefit  of  a  corpora- 
tion, as  the  devise  in  such  a  case  is  not  to  the  corporation,  but  to  the 
tTustee;  but  on  this  point  there  is  some  doubt,  and  the  contrary 
has  been  held  under  the  New  York  statute.** 

Power  to  Take  Mortgage, 

If  a  corporation  is  authorized  to  engage  in  a  transaction  by  which 
a  third  person  becomes  indebted  to  it,  it  has  the  implied  power,  in 
the  absence  of  prohibition  in  its  charter,  to  take  a  mortgage  on  real 
estate  to  secure  the  debt;  and  such  a  transaction  is  not  within  a  pro- 
hibition against  dealing  in  lands.** 

POWEB  TO  ACT  AS  TRUSTEE. 

66.  A  oorporation  having*  power  to  take  and  hold  proper- 
ty has  the  capacity  to  take  and  hold  the  same  in 
trust,  and  to  execute  the  trust,  if  the  trust  is  not 
repugnant  to  the  purposes  for  which  it  was  created. 
In  the  latter  case,  the  trust,  if  otherwise  grood,  is 
not  void,  but  a  court  of  equity  will  appoint  a  new 
trustee  to  execute  it. 

It  was  at  one  time  considered  that  a  corporation  aggregate  had 
no  capacity  to  act  as  trustee,  executor,  guardian,  eta  The  reason 
given  by  Blackstone  why  it  could  not  act  as  executor  or  administrator 
was  that  it  could  not  take  the  necessary  oath.  Another  reason 
why  it  could  not  act  as  trustee,  which  was  often  assigned,  was  that  a 
court  of  equity  sometimes  enforced  a  trust  by  laying  hold  of  the  con- 
science of  the  trustee,  and  a  corporation  aggregate  had  no  con- 
science. The  reason  most  commonly  given  was  that  appointment  as 
trustee  involved  a  personal  trust,  and  therefore  a  corporation  lacked 
one  of  the  essential  requisites  of.  a  good  trustee, — personal  confi- 
dence. These  reasons  are  all  artificial  and  without  weight,  and  the 
old  doctrine  which  was  based  upon  them  has  been  exploded  and  re- 
pudiated; and  it  is  now  well  settled  that  a  corporation,  if  authorized 
by  its  charter,  as  in  the  case  of  modem  trust  companies,  hospitals, 

««  McOartee  t.  Society,  9  Oow.  (N.  Y.)  437;   Downing  t.  Marshall,  28  N.  Y. 
360. 
«•  Blnnt  T.  Walker,  11  Wis.  334. 
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universities,  etc.,  may  act  as  a  trustee  to  the  same  extern  as  a  natural 
person.^*  Statutes  have  been  enacted,  in  many  states,  authorizing 
the  formation  of  corporations  with  the  power  to  act  as  trustee,  ex- 
ecutor, administrator,  or  guardian,  and  such  statutes  have  been  held 
valid.**  Independently  of  any  statute,  where  a  corporation  has  the 
power  to  take  real  and  personal  property  by  conveyance  and  by 
devise,  it  may  also  so  take  and  hold  property  in  trust  in  the  same 
manner,  and  to  the  same  extent,  as  a  natural  person  may.  If  the 
trust  is  repugnant  to,  or  inconsistent  with,  the  purpose  for  which 
the  corporation  was  created,  it  cannot  be  compelled  to  execute  the 
trust;  but  the  trust,  if  otherwise  unexceptionable,  will  not  be  void, 
and  a  court  of  equity  will  appoint  a  new  trustee  to  carry  out  its  ob- 
jects.** If  property  is  conveyed,  bequeathed,  or  devised  to  a  cor- 
poration in  trust,  and  the  trusts  are  in  thanselves  valid,  but  the  cor- 
poration, by  reason  of  its  purpose,  is  incompetent  to  execute  them, 
the  heirs  of  the  grantor  or  testator  cannot  take  advantage  of  such 
inability.  The  objection  can  be  raised  only  by  the  state  in  its  sov- 
ereign capacity,  by  a  quo  warranto  or  other  proper  judicial  proceed- 
ing.** 

FOWEBS  AS  TO  CONTRACTS  AND  OONVEYANCES. 

66.  A  corporation  has  no  power  to  enter  into  any  contract 
that  is  not  expressly  or  impliedly  authorized  by 
its  charter.  But  any  contract  that  is  reasonably 
neeessary  or  proper  for  carrying  out  the  powers  ex- 
pressly conferred  is  impliedly  authorized.  Among 
the  powers  impliedly  conferred  upon  every  corpo- 
ration, in  the  absence  of  express  restrictions  in  its 
charter,  are  the  following: 
(a)  A  corporation  has  the  implied  power  to  purchase 
such  real  and  personal  property  as  its  purposes 

«•  Tidal  T.  Major,  etc^  2  How.  127,  183;  Trustees  of  PhUllp's  Academy  y. 
King,  12  Mass.  546;  Chambers  y.  City  of  St  Louis,  29  Mo.  648;  Minnesota 
Loan  St  Trust  Co.  y.  Beebe,  40  Minn.  7,  41  N.  W.  232. 

4T  Minnesota  Loan  &  Trust  Co.  y.  Beebe,  40  Minn.  7,  41  N.  W.  282. 

«•  Vidal  y.  Mayor,  etc.,  2  How.  127,  183. 
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may  require;  but  it  has  no  power  to  purchase 
property  for  a  purpose  foreign  to  the  objects  for 
which  it  was  created. 

(b)  A  corporation  generally  has  the  implied  power  to 

sell  and  convey  or  mortgage  real  or  personal  prop- 
erty owned  by  it.  But  a  railroad  company,  or  other 
quasi  public  corporation,  cannot  dispose  of  or 
mortgage  property  which  is  needed  in  order  to 
carry  on  the  business  for  which  it  was  created, 
unless  expressly  authorized.  Nor  can  a  corporation 
transfer  or  mortgage  its  franchise  without  statutory 
authority. 

(c)  It  has  the  power  to  borrow  money  whenever  the 

nature  of  its  business  renders  it  proper  or  expe- 
dient. 

(d)  It  has  the  power  to  execute  a  bond  for  any  purpose 

for  which  it  may  contract  a  debt. 

(e)  In  this  country,  but  not  in  England,  it  has  the  power 

to  make  or  indorse  promissory  notes,  and  to  draw^, 
indorse,  or  accept  bills  of  exchange,  if  it  is  a  usual 
or  proper  means  of  accomplishing  the  objects  for 
which  it  was  created. 

(f )  Subject  to  certain  exceptions,  it  has  no  power  to  en- 

ter into  a  contract  of  suretyship  or  guaranty  un- 
less the  power  is  expressly  conferred.  And  it  can- 
not bind  itself  by  an  accommodation  note  or  bill. 

(g)  It  has  no  implied  power  to  enter  into  a  contract  of 

partnership.  But  it  may  contract  jointly  with  an- 
other. 

(h)  Though  there  are  some  cases  to  the  contrary,  by  the 
better  opinion  a  corporation  has  no  power,  unless 
expressly  authorized,  to  subscribe  for,  purchase,  or 
hold  stock  in  another  corporation.  But  it  may  In 
good  faith  take  and  hold  stock  in  another  corpo- 
ration to  secure  a  loan  previously  made  by  it,  or  a 
debt  due  it,  or  in  payment  of  such  loan  or  debt. 
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(i)  In  some  Jurlsdiotions  it  is  held  that  a  oorporation 
has  no  implied  power  to  purchase  its  own  stock, 
either  for  the  purpose  of  selling  or  reissuing  it,  or 
for  the  purpose  of  holding  or  retiring  it,  though  it 
may  take  its  own  stock  to  secure  a  loan  previously 
made  or  a  debt  due  it,  or  In  payment  of  such  loan 
or  debt.  In  other  jurisdictions  it  may  thus  pur- 
chase its  own  stock,  subject  to  the  rights  of  credit- 
ors. 

67.  The  presumption  is  that  contracts  of  a  corporation  are 
within  its  powers,  and  the  burden  of  showing  the 
contrary  rests  upon  the  party  who  objects. 

Since  a  corporation  has  sach  powers  only  as  are  expressly  or  im- 
pliedly conferred  upon  it,  by  its  charter,  it  follows  that  it  cannot 
legally  enter  into  any  contract  that  is  not  expressly  or  impliedly  au- 
thorized.*^ A  contract  in  excess  of  its  powers  is  said  to  be  ultra 
vires.  Whether  it  is  void  or  not  is  a  question  upon  which  the  courts 
do  not  agree.  We  shall  consider  the  effect  of  ultra  vires  contracts 
in  a  subsequent  chapter.  As  a  rule,  so  long  as  the  contract  is  execu- 
tory, it  cannot  be  enforced.  The  fact  that  the  particular  contract 
may  be,  or  is  even  sure  to  be,  profitable  to  the  corporation  by  greatly 
increasing  its  business  or  its  property,  is  altogether  immaterial.'^ 
Nor  can  it  make  any  difference  that  there  is  nothing  illegal  about 

BO  Coleman  t.  Railway  Co.,  10  Bear.  1,  1  Cumming,  Caa.  Priy.  Corp.  136; 
East  Anglian  Rjs.  Co.  y.  ESastern  Counties  R7.  Co.,  11  C.  B.  775,  1  Cumming, 
Gas.  Priy.  Corp.  142;  Franklin  Co.  y.  Lewiston  Inst,  for  Sayings,  68  Me.  43,  1 
Camming,  Cas.  Priy.  Corp.  343;  Pearce  y.  Railroad  Co.,  21  How.  441,  1  Cum- 
ming,  Cas.  Priy.  Corp.  146;  Downing  y.  Road  Co.,  40  N.  H.  230,  1  Camming, 
Cas.  Priy.  Corp.  148;  W.  D.  Smith,  Cas.  Corp.  129,  Shep.  Cas.  Corp.  75;  Direct- 
ors, etc,  of  Asbbury  Railway  Carriage  A  Iron  Co.  y.  Riche,  L.  R.  7  H.  L.  653; 
1  Gumming,  Cas.  Priy.  Corp.  152;  Thomas  v.  Railroad  Co.,  101  U.  S.  71.  1 
Oompiing,  Cas.  Priy.  Corp.  164;  W.  D.  Smith,  Cas.  Corp.  132,  Shep.  Cas.  Corp. 
70;  Dayls  t.  Railroad  Co.,  131  Mass.  258,  1  Camming,  Cas.  Priy.  Corp.  173; 
Weckler  t.  Bank,  42  Md.  681;  Chewacla  Lime  Works  y.  Dismakes,  87  Ala.  344, 
6  South.  122;   Tomkinson  y.  Railway  Co.,  35  Ch.  Diy.  675. 

>i  Coleman  y.  Railway  Co.,  10  Boay.  1,  1  Camming,  Cas.  Priy.  Corp.  136; 
Dtyis  y.  Railroad  Co.,  131  Mass.  258,  1  Camming,  Cas.  Priy.  Corp.  173;  Tom- 
kinson y.  Railway  Co.,  35  Ch.  Diy.  675;   and  the  other  cases  cited  aboye. 
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the  subject-matter  of  the  contract  It  is  anauthorized,  and  that  is 
enough. 

It  has  been  held,  for  instance,  that  a  railroad  company,  which  has 
been  given  the  power  only  to  construct,  maintain,  and  operate  a  cer- 
tain railroad,  and  to  do  all  that  may  be  necessary  for  the  purpose 
of  carrying  on  and  working  the  road,  has  no  power  to  pledge  its  funds 
for  the  purpose  of  supporting  or  aiding  in  the  support  of  another 
corporation  to  operate  a  connecting  steamboat  line,  however  much 
such  an  arrangement  may  increase  the  traffic  on  the  railroad.**  So, 
it  has  been  held  that  a  railroad  company  has  no  implied  power  to 
purchase  and  operate  a  steamboat,  at  least  on  waters  at  the  terminus 
of  its  line,  or  at  any  other  place  where  a  steamboat  is  not  necessary 
to  the  operation  of  the  road;  *'  or  to  lease  and  operate  another  rail- 
road; **  or  to  lease  or  transfer  its  own  road  to  another  corporation 
or  person;  **  or  to  enter  into  a  consolidation  agreement  with  another 
railroad  corporation;  ••  or  to  lease  or  transfer  to  another  a  tdegraph 
line  which  it  has  constructed  and  is  operating  under  its  charter.*^ 

So,  where  a  corporation  was  empowered  to  lay  out  and  maintain  a 
road  from  some  point  in  the  vicinity  of  Mt.  Washington  to  the  top 

Bs  Coleman  t.  Railway  Co.,  10  Beav.  1,  1  Camming,  Cas.  Priv.  Corp.  180. 
But  see  Green  Bay  &  M.  R.  Co.  ▼.  Union  Steamboat  Co^  107  U.  S.  98,  2  Sup. 
Ct.  221. 

BS  Pearce  t.  Railroad  Co.,  21  How.  441,  1  Camming,  Caa.  Priy.  Corp.  146; 
Central  Railroad  &  Banking  Co.  ▼.  Smith,  76  Ala.  572.  It  would  doubtlesa  be 
different  if  a  corporation  were  chartered  to  construct  and  operate  a  railroad  along 
a  route  crossing  a  wide  river,  or  under  other  circumstances  rendering  transporta- 
tion by  water* necessary  to  the  operation  of  the  road. 

B4  East  Anglian  Ry.  Co.  v.  Eastern  Counties  Ry.  Co.,  11  C.  B.  775,  1  Cum- 
ming,  Cas.  Priy.  Corp.  142. 

BB  Thomas  t.  Railroad  Co.,  101  U.  S.  71,  1  Cumming,  Cas.  Priy.  Corp.  164,  W. 
D.  Smith,  Cas.  Corp.  1S2,  Shep.  Cas.  Corp.  70;  New  York  A  M.  L.  R.  Co.  y. 
Winans,  17  How.  (U.  S.)  80;  Pennsylvania  R.  Co.  y.  St  Louis,  A.  &  T.  H.  R. 
Co.,  118  U.  S.  200,  6  Sup.  Ct  1004,  and  7  Sup.  Ct.  24;  Black  y.  Canal  Co.,  22 
N.  J.  Eq.  890;  Central  Transp.  Co.  y.  Pullman's  Palace-Car  Co.,  189  U.  S.  24, 
11  Sup.  Ct  478;  Oregon  Ry.  «&  Nay.  Co.  y.  Oregonian  Ry.  Co.,  130  U.  S.  1,  9 
Sup.  Ct  409;   post,  p.  142. 

B6  Pearce  v.  Railroad  Co.,  21  How.  (U.  S.)  441,  1  Cumming,  Cas.  Priy.  Corp. 
146;    Clearwater  y.  Meredith,  1  Wall.  (U.  S.)  25. 

•T  American  Union  Tel.  Co.  y.  Union  Pac.  Ry.  Co.,  1  McCrary,  188,  1  Fed.  746^ 
1  Cumming,  Cas.  Priv.  Corp.  284;    post,  p.  142. 
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of  the  monntaiiiy  to  take  tolls  of  passengers  and  for  carriages,  to 
build  and  own  tollhouses,  and  to  take  land  for  their  road,  it  was  held 
that  the  corporation  had  no  power  to  purchase  omnibuses,  wagons, 
horses,  etc.,  and  engage  in  the  carriage  of  passengers  and  their  bag- 
gage on  its  road."*  And  a  manufacturing  corporation  authorized  to 
engage  in  the  manufacture  of  firearms  and  other  implements  of  war 
cannot  engage  in  the  manufacture  of  railroad  locks.** 

It  has  been  held  that  a  railroad,  manufacturing,  banking,  or  other 
business  corporation  cannot  enter  into  a  valid  contract  to  pay  money 
to  defray  the  expenses  of  holding  a  festival  or  carnival,  though  by 
bringing  strangers  into  the  place  their  business  may  be  greatly  in- 
creased.** This,  however,  is  very  doubtful,  and  there  are  decisions 
to  the  contrary.*^  We  shall  presently  see  more  at  length  that,  as  a 
rule,  a  corporation,  unless  expressly  authorized,  has  no  power  to  be- 
come surety  or  guarantor  for  another,  or  to  enter  into  a  contract  of 
partnership,  or  to  deal  in  stock  of  another  corporation.  1V>  these 
rules,  however,  as  we  shall  see,  there  are  some  exceptions.*'  Other  il- 
lustrations are  given  below.** 

••Downing  y.  Road  Co.,  40  N.  H.  230,  1  Gumming,  Oas.  PriT.  Oorp.  148, 
W.  D.  Smith,  Ca&  Corp.  129,  Shep.  Gas.  Oorp.  75. 

s»  Whitney  Arms  Co.  y.  Barlow,  63  N.  Y.  62,  1  Gumming,  Gas.  PriT.  Corp.  263. 
So,  a  corporation  for  the  purpose  of  manufacturing  and  dealing  in  metal  goods 
cannot  contract  with  another  company,  engaged  in  manufacturing  carbons  for 
electric  lighting,  to  sell  its  carbons  for  a  term  of  years.  Holmes,  Booth  &  Hay- 
dens  T.  Willard^  125  N.  Y.  75.  25  N.  B.  1083. 

•0  Davis  T.  Railroad  Co.,  131  Mass.  258,  1  Gumming,  Gas.  Prir.  Corp.  173. 
And  see  Tomkinson  t.  Railway  Co.,  35  Gh.  Div.  G75. 

•t  In  Richelieu  Hotel  Co.  t.  International  Military  Encampment  Co.,  140  111. 
248,  29  N.  H.  1044,  however,  it  was  held  that  a  subscription  by  an  hotel  com- 
pany to  a  fnnd  to  establish  a  military  encampment,  which  would  be  likely  to 
attract  strangers,  necessarily  requiring  hotel  accommodations,  was  not  ultra  vires. 
So,  it  has  been  held  by  the  Illinois  court  that  a  business  corporation  may  sub- 
scribe money  in  consideration  of  securing  the  location  of  a  post  office  near  its 
place  of  business.  B.  S.*  Green  Go.  v.  Blodgett,  159  111.  169,  42  N.  B.  176,  af- 
firming 56  111.  App.  556.  And  in  Temple  Street  Gable  Ry.  Go.  v.  Hellman,  103 
CaL  634,  87  Pac.  530,  the  giving  of  its  note  by  a  street-railroad  company,  as 
an  inducement  to  the  establishment  of  a  baseball  park,  which  would  increase  its 
traffic,  was  sustained  against  an  attack  upon  it  as  ultra  vires. 

•s  Post,  pp.  148-155. 

**  National  banks  have  no  authority  to  sell  railroad  bonds  on  commission. 
Weckler  v.  Bank,  42  Md.  581.  A  railroad  corporation  cannot  engage  in  bank- 
ing, as  by  issuing  paper  designed  to  circulate  as  bank  notes,  or  deal  in  notes  and 
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Powen  Impliedly  Conferred. 

Am  has  been  stated  generally  in  a  former  section,  power  to  enter 
into  a  particular  contract  need  not  be  expressly  conferred.  On  the 
contrary,  the  power  to  make  all  snch  contracts  as  are  necessary  and 
usual  in  the  course  of  business,  or  are  reasonably  incident  to  the  ob- 
jects for  which  the  corporation  was  created,  is  always  implied,  where 
there  is  no  positive  restriction  in  the  charter.*^  ^^When  a  charts 
or  act  of  incorporation  and  valid  statutory  law  are  silent  as  to  what 
contracts  a  corporation  may  make,  as  a  general  rule  it  has  power  to 
make  all  such  contracts  as  are  necessary  and  usual  in  the  course  of 
business,  as  means  to  enable  it  to  attain  the  object  for  which  it  was 
created,  and  none  other.  The  creation  of  a  corporation  for  a  specific 
purpose  implies  a  power  to  use  the  necessary  and  usual  means  to  ef- 
fectuate that  purpose."  •• 

Thus,  a  corporation,  unless  restricted  by  its  charter,  has  the  im- 
plied power  to  lease  or  mortgage  property  lawfully  held  by  it  under 

bills.  People  y.  River  Raisin  &  L.  B.  R.  Co.,  12  Mich.  389;  Goodrich  y.  Reyn- 
olds, 81  111.  490.  In  Byrne  t.  Manufacturing  Oo.,  65  Conn.  836,  31  Atl.  833, 
the  officers  of  an  insolyent  corporation,  for  the  purpose  of  ayoiding  dissolution, 
transferred  all  its  property  to  another  corporation,  which  had  been  organized 
to  continue  its  business,  and  accepted,  in  payment,  stock  in  the  new  corporation, 
to  be  held  by  trustees  named  by  such  officers.  *  The  contract  was  held  ultra 
yires.  A  railroad  corporation  has  no  power  to  employ  a  person  to  make  a  re- 
port on  mines  of  which  its  road  ii  the  outlet,  though  its  business  is  benefited 
thereby.  Georg  y.'  Railroad  Co.  (Ney.)  38  Pac.  441.  A  corporation  authorised  by 
its  charter  to  make  contracts  of  fire  and  marine  insurance,  to  loan  money  on 
bottomry,  respondentia,  or  mortgage,  to  buy  mortgaged  property  when  necessary 
to  secure  debts,  and  to  purchase  and  hold  property  necessary  to  carry  on  its  busi- 
ness, but  being  expressly  prohibited  from  exercising  banking  powers,  cannot  loan 
money  on  the  discount  of  notes;  and  this  would  be  so  without  such  express  pro- 
hibition. New  York  Firemen  Ins.  Co.  y.  Ely,  5  Conn.  660.  A  society  incorpo- 
rated for  religious  worship  has  no  power  to  contract  for  a  steamboat  excursion, 
to  raise  money  for  church  purposes,  and  cannot  recoyer  for  expenses  or  loss  of  antici- 
pated profits  by  reason  of  the  defendant's  breach  of  such 'a  contract.  Harrlman  y. 
Baptist  Church,  63  Ga.  186. 

•4  Moryille  y.  Society,  123  Mass.  129,  136.  And  see  Union  Bank  y.  Jacobs,  6 
Humph.  (Tenn.)  515,  1  Gumming,  Cas.  Priy.  Corp.  302,  W.  D.  Smith,  Gas.  Corp. 
139,  Shep.  Cas.  Corp.  12G;  London  &  N.  W.  Ry.  Co.  y.  Price,  11  Q.  B.  Diy. 
485,  2  Gumming,  Cas.  Priy.  Corp.  83;  Simpson  y.  Hotel  Co.,  8  H.  L.  Gas.  712: 
Ft  Worth  City  Go.  t.  Smith  Bridge  Co.,  151  U.  S.  294,  14  Sup.  Ot  839,  Shep. 
Gas.  Corp.  98. 

•II  Munn  y.  Commission  Co.,  15  Johns.  (N.  Y.)  52. 
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its  charter,  and  not  immediatelj  needed  for  its  own  business;**  or 
to  sell  property  that  will  no  longer  be  needed  at  all;  '^  or  to  borrow 
money  when  necessary,  and  to  execute  instruments  to  secure  the 
loan.**    A  corporation  established  '^for  the  purpose  of  manufactur- 
ing and  selling  glass"  may  contract  to  purchase  glassware  from  a 
like  corporation  to  keep  up  its  own  stock  and  supply  its  customers 
while  its  works  are  being  put  in  order.**    A  corporation  authorized 
to  purchase  and  hold  waterpower  created  by  the  erection  of  dams, 
and  to  hold  real  estate,  may,  when  the  water  power  has  been  lawfully 
extinguished,  sell  its  lands,  and,  as  part  of  the  contract  of  sale,  agree 
to  raise  the  grade.^*    So,  a  railroad  corporation  may  agree  to  trans- 
port as  a  common  carrier,  over  connecting  railroads,  goods  intrusted 
to  it  for  carriage  over  its  own  line.^*    Many  other  illustrations  will 
appear  in  the  following  paragraphs. 

As  a  general  rule,  subject  to  exceptions  which  we  shall  presently 
notice,  when  a  corporation  is  given  general  authority  to  engage  in 
business,  and  there  are  no  special  restraints  in  its  charter,  it  takes 
the  power  as  a  natural  person  enjoys  it,  with  all  its  incidents  and 
accessories.  It  may,  like  a  natural  person,  make  all  contracts,  not 
prohibited,  which  are  necessary  or  proper  to  enable  it  to  attain  its 
legitimate  objects.^*  A  business  corporation  may  incur  liability  for 
a  reward  by  offering  the  same  for  the  apprehension  of  criminals  who 
have  committed  crimes  against  its  property  or  its  employ^s.^*    If 

••  Post,  p.  142. 

•»  Dupee  T.  Water-Power  Co.,  114  Mass.  37;   post,  p.  142. 

•t  Post,  pp.  145-148. 

••  Lyndeboroas^  Glass  Co.  t.  Massachusetts  Glass  Co.,  Ill  Mass.  815.  But  a 
cozfioration  for  the  purpose  of  manufacturing  and  selling  gold  and  silver  ware  can- 
not, mm  a  part  of  its  business,  engage  in  the  purchase  and  sale  of  goods  of  the  same 
generel  character,  but  which  it  cannot  advantageously  manufacture.  People  v. 
OampbeU,  144  N.  Y.  166,  38  N.  E.  990. 

T«  Dupee  T.  Water-Power  Co.,  114  Mass.  37. 

Ti  Swift  ▼.  Steamship  Co.,  106  N.  Y.  206,  12  N.  E.  583,  2  Gumming,  Cas.  Priv. 
Corp.  96;  Hill  Manuf  g  Co.  v.  Boston  &  L.  R.  Corp.,  101  Mass.  122;  Ohio  &  M. 
Ry.  Co.  v.  McCarthy,  96  U.  S.  258. 

Ts  Wright  T.  Hughes,  119  Ind.  324,  21  N.  E.  907. 

va  Norwood  &  B.  Co.  ▼.  Andrews,  71  Miss.  641,  16  South.  262;  Centra]  R.  &  B. 
Co.  y.  Cheatham,  85  Ala.  292,  4  South.  828;  American  Exp.  Co.  ▼.  Patterson. 
73  Ind.  430;    Ricord  y.  Railroad  Co.,  15  Nev.  167. 
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the  charter  of  a  street-railroad  company  spedfles  a  particular  motiTe 
power,  it  excludes  all  other  motive  powers;  but,  if  the  motive  power 
is  in  no  way  limited  or  defined,  any  motive  power  may  be  used  that 
may  be  fit  and  appropriate  to  enable  the  company  to  operate  its 
road.^* 

Power  to  Purchase  Real  or  Pereonal  Property. 

We  have  already  seen  that  a  corporation,  unless  prohibited,  has  the 
capacity  to  take  and  hold  the  title  to  both  real  and  personal  property. 
l!t  must  not  be  supposed,  however,  that  it  has  an  unlimited  power  to 
purchase  property,  for  it  has  not.  It  has  the  implied  power,  in  the  ab- 
sence of  express  restrictions,  to  purchase  any  property,  real  or  per- 
sonal, that  may  be  reasonably  necessary  or  proper  to  accomplish 
the  purposes  for  which  it  was  created^*  But  it  has  no  power  to  pur- 
chase property  for  a  purpose  foreign  to  the  objects  of  its  creation.''* 
A  corporation  established  ^'f or  the  purpose  of  manufacturing  and  sell- 
ing glass"  may  contract  to  purchase  glassware  from  a  like  corpora- 
tion, in  order  to  keep  up  its  own  stock  and  supply  its  customers  while 
its  works  are  being  put  in  order,  for  this  is  necessary  in  order  to  car- 
ry on  its  business.''^  A  railroad  company  has  the  implied  power  to 
purchase  iron  rails  for  use  in  building  its  road,  but  a  purchase  of 
rails  to  sell  them  again  on  speculation  would  be  ultra  vires;  and  the 

74  HalBey  T.Railway  Co.,  47  N.  J.  Eq.  380,  20  Atl.  859. 

TB  Personal  property:  Lyndeborough  Glasi  Co.  t.  MassachusettB  Glass  Co.,  Ill 
Mass.  815;  Moss  y.  AvereU,  10  N.  1.  449.  Real  property:  Ante,  p.  128;  Coi. 
Litt.  44c,  300b;  2  Kent,  Comm.  281;  Spear  t.  Crawford,  14  Wend.  (N.  T.)  20; 
Nicoll  V.  Railroad  Co.,  12  N.  Y.  121,  1  Camming,  Gas.  Priv.  Corp.  73;  Old  Colony 
R.  Corp.  V.  Erans,  6  Gray  (Mass.)  25,  38;  Regents  of  Uniyerslty  of  Michigan  y. 
Detroit  Young  Men's  Soc.,  12  Mich.  138.  As  we  have  seen,  a  corporation  may 
purchase  and  take  a  fee-simple  title  to  land,  though  the  period  of  its  existence  is 
limited  to  a  term  of  years.    Ante,  p.  130. 

T«  Personal  property:  Pearce  y.  Railroad  Co.,  21  How.  441,  1  Camming,  Cas. 
Priy.  Corp.  146;  Downing  y.  Road  Co.,  40  K.  H.  230,  1  Camming,  Cas.  Priy. 
Corp.  148,  W.  D.  Smith,  Cas,  Corp.  129,  Shep.  Cas.  Corp.  75;  Day  y.  Buggy  Co., 
57  Mich.  146^  23  N.  W.  628,  1  Gumming,  Cas.  Priy.  Corp.  261;  Northwestern 
Packet  Co.  y.  Shaw,  87  Wis.  655,  1  Gumming,  Gas.  Priy.  Corp.  245;  Bosshardt  & 
Wilson  Go.  y.  Crescent  Oil  Co.,  171  Pa.  St.  109,  32  Atl.  1120.  Real  property: 
Bank  of  Michigan  y.  Niles,  Walk.  (Mich.)  99,  1  Gumming,  Gas.  Priy.  Corp.  291; 
Case  y.  Kelly,  183  U.  S.  21,  10  Sup.  Ct  216,  1  Gumming,  Gas.  Priy.  Corp.  100, 
Shep.  Cas.  Corp.  102. 

TT  Lyndeborough  Glass  Co.  y.  Massachusetts  Glass  Co.,  Ill  Mass.  315. 
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same  is  tme  of  other  corporations.  A  manafactnring  corporation, 
though  it  may  purchase  materials  to  use  in  manufacture,  cannot  pur- 
-chase  to  sell  on  speculation.'*  A  railroad,  steamboat,  or  canal  com- 
pany can  purchase  grain  or  other  produce  for  its  own  use,  but  it  can- 
not purchase  the  same  to  transport  it  to  another  market,  and  sell  it.^* 
A  bank  authorized  by  its  charter  to  carry  on  the  business  of  bank- 
ing *T)y  discounting  bills,  notes,  and  other  evidences  of  debt,  •  •  • 
and  by  exercising  such  incidental  powers  as  may  be  necessary  to 
-carry  on  such  business,"  has  no  power  to  buy  notes  or  bonds,  and 
•deal  in  them  in  this  way.*^  Nor  can  a  railroad  company  deal  in 
bills  or  notes.*^  But  either  a  bank  or  a  railroad  company  can  take 
bills  or  notes  in  the  course  of  its  business,  as  to  secure  a  debt  dae  to 
it;  and  the  same  is  true  of  all  other  corporations.*' 

And  so  it  is  with  purchases  of  real  estate.  A  railroad,  banking, 
-or  manufacturing  corporation  may  purchase  such  real  estate  as  may 
be  necessary  for  the  convenient  transaction  of  its  business;  but  it 
-cannot  enter  into  a  valid  contract  to  purchase  land,  not  for  use  in  its 
business,  but  as  a  speculation.** 

It  has  been  said  that  a  corporation  has  no  power,  unless  it  is  ex- 
pressly conferred,  to  purchase  property  of  any  kind  on  credit,  unless 
it  is  needed  for  immediate  use,  or  the  investment  of  existing  funds.^^ 

Tt  Day  ▼.  Bnggy  Co.,  57  Mich.  146,  28  N.  W.  628,  1  Cumming,  Gaa.  Priy.  Ck)rp. 
261.  And  Bee  Ghewada  Llme-Worki  t.  Dismukea,  87  Ala.  344,  6  South.  122; 
Boeshaidt  &  W.  Go.  ▼.  Crescent  OU  Co.,  171  Pa.  St  109,  82  Aa  1120. 

T»  Northwestern  Packet  Co.  t.  Shaw,  37  Wis.  666(  1  Cumming,  Cas.  Priy.  Corp. 
24&. 

••  Farmers'  A  Mechanics'  Bank  y.  Baldwin,  23  Minn.  198;  Niagara  County  Bank 
y.  Baker,  15  Ohio  St.  68;  Talmage  y.  Pell,  7  N.  Y.  328;  First  Nat.  Bank  y. 
PiersoDt  24  Minn.  140.  But  see  National  Pemberton  Bank  y.  Porter,  125  Mass. 
.333. 

ti  Goodrich  t.  Reynolds,  81  Bl.  4B0. 

ss  Goodrich  t.  Reynolds,  supra;    Mclntire  y.  Preston,  5  Gilm.  (III.)  48. 

•t  President,  etc.,  of  Bank  of  Michigan  y.  Niles,  Walk.  (Mich.)  99,  1  Doug.  401. 
1  Camming,  Gas.  Priy.  Corp.  291;  Case  y.  Kelly,  133  U.  S.  21,  10  Sup.  Ct.  216, 
1  Camming,  Cas.  Priy.  Corp.  106,  Shep.  Gas.  Corp.  102;  Pacific  B.  Co.  y.  Seely,  46 
Mo.  212. 

§4  Franklin  Co.  t.  Lewiston  Inst,  for  Sayings,  68  Me.  43,  1  Cumming,  Cas. 
eOw.  Corp.  84a 
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Power  to  Sdl^  Leaae^  Mortgage^  or  Pledge  Property. 

In  the  absence  of  express  restrictions  in  its  charter,  and  subject 
to  exceptions  to  be  presently  noticed,  a  corporation  has  the  im- 
plied power  to  sell  and  convey  or  transfer,  or  to  lease,  all  or  a  part  of 
its  real  or  personal  property.**  And  whenever  a  corporation  has  the 
power  to  borrow  money,  or  to  otherwise  incur  debts,  it  has,  as  inci- 
dental thereto,  unless  expressly  restricted,  the  implied  power  to  ex- 
ecute a  mortgage  on  its  property,  real  or  personal,  or  to  pledge  its 
property,  to  secure  its  debts,  whether  the  debts  have  been  previously 
contracted,  or  are  contracted  at  the  time,  or  are  to  be  contracted  in 
the  future.**    The  power  of  a  corporation  to  execute  a  mortgage  on 

SB  Brown  ▼.  Wionisimmet  Co.,  11  Allen  (Mass.)  326;  Hendee  ▼.  Pinkerton,  14 
Allen  (Mass.)  381,  1  Gumming,  Gas.  Friv.  Gorp.  336;  State  ▼.  Western  Irr. 
Canal  Co.,  40  Kan.  96,  19  Pac.  349;  Leggett  v.  Banking  Co.,  1  N.  J.  Eq.  541; 
Dupee  ▼.  Water-Power  Co.,  114  Mass.  37;  Aurora  A.  &  H.  Soc.  v.  Paddock,  80 
111.  263;  Benbow  v.  Cook,  115  N.  G.  324,  20  S.  B.  453;  Reynolds'  Widow  ▼. 
Commissioners,  5  Ohio,  204;  Miners'  Ditch  Co.  ▼.  Zellerbach,  37  Gal.  543;  Simp- 
son ▼.  Hotel  Co.,  8  H.'L.  Gas.  712.  **A11  cItII  corporations,  *  *  *  unless  ex- 
pressly restrained  by  the  act  which  establishes  them,  or  by  some  subsequent  act, 
have,  and  always  have  had,  an  unlimited  control  over  their  respective  proper- 
ties, and  may  alienate  in  fee,  or  make  what  estates  they  please,  for  years,  for 
life,  or  in  tail,  as  fully  as  any  individual  may  do  with  respect  to  his  own  prop- 
erty."    1  Kyd,  Corp.  108. 

»•  Barry  ▼.  Exchange  Co.,  1  Sandf.  Gh.  (N.  Y.)  280;  Curtis  ▼.  Leavitt.  15 
N.  Y.  9;  Wright  v.  Hughes,  119  Ind.  324,  21  N.  B.  907;  Eureka  Iron  &,  Steel 
Works  V.  Bresnahan,  60  Mich.  332,  27  N.  W.  524;  In  re  Patent  File  Co.,  6  Oh. 
App.  83,  1  Gumming,  Cas.  Priv.  Corp.  322;  W.  D.  Smith,  Gas.  Corp.  125,  Shep. 
Cas.  Corp.  109;  Aurora  A.  &  H.  Soc.  ▼.  Paddock,  80  111.  263;  Reichwald  ▼.  Ho- 
tel Co.,  106  111.  439;  Jones  v.  Indemnity  Co.,  101  U.  S.  622,  1  Gumming.  Cas.  Priv. 
Corp.  326;  Railroad  Go.  v.  Howard,'  7  Wall.  392;  Booth  v.  Robmson,  55  Md.  419; 
Hendee  v.  Pinkerton,  14  Allen  (Mass.)  381,  1  Gumming,  Gas.  Priv.  Gorp.  336; 
Thompson  v.  Lambert,  44  Iowa,  239;  Detroit  v.  Mutual  Gaslight  Co.,  43  Mich. 
594,  5  N.  W.  1039;  Evans  v.  Heating  Co..  157  Mass.  37,  31  N.  B.  698;  Leg- 
gett  V.  Banking  Co.,  1  N.  J.  Eq.  541;  Gordon  v.  Preston,  1  Watts  (Pa.)  385; 
Leo  V.  Railway  Co.,  17  Fed.  273;  Duncomb  v.  Railroad  Co.,  84  N.  Y.  190;  Jack- 
son V.  Brown,  5  Wend.  (N.  Y.)  590;  Memphis  &  L.  R.  Co.  v.  Dow,  19  Fed.  388; 
Bardstown  &  L.  R.  Go.  v.  Metcalfe,  4  Mete.  (Ky.)  199;  Jessup  v.  Bridge,  11 
Iowa,  572;  Hays  v.  Goal  Co.,  29  Ohio  St.  330.  And  a  corporation  having  the 
power  to  execute  a  mortgage  on  its  property  to  secure  its  debts  may,  in  the  ab- 
sence of  special  restrictions,  execute  a  mortgage  to  secure  future  advances. 
Barry  v.  Exchange  Co.,  supra.  Jones  v.  Indemnity  Co.,  supra;  Richards  v. 
Railroad  Co.,  44  N.  H.  127. 
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its  property  can  only  be  co-extensiye  with  its  power  to  alienate  ab- 
solutely, since  every  mortgage  may  become  an  absolute  oonveyance 
by  foreclosure.*^  In  like  manner  a  corporation  may  make  an  assign- 
ment of  its  property  fbr  the  payment  of  its  debts.** 

In  the  absence  of  statutory  authority  a  corporation  can  neither 
sell  nor  mortgage  its  franchises.**  But  the  power  to  mortgage  cor- 
porate franchises  may  be,  and  often  is,  conferred  by  statute.^® 

By  the  weight  of  authority,  a  railroad  company,  or  other  corpora- 
tion that  is  vested  with  the  power  of  eminent  domain,  and  charged 
with  peculiar  duties  to  the  public,  as  telegraph,  gas,  and  water  com- 
panies, cannot,  in  the  absence  of  express  authority  from  the  legis- 
lature, alienate,  by  absolute  conveyance  or  by  lease,  property  that  is 
essential  to  enable  it  to  properly  perform  its  functions.^ ^    Nor,  by 

•T  Com.  T.  Smith,  10  Allen  (Mass.)  448,  1  Gumming,  Gas.  Prly.  Corp.  331,  W. 
D.  Smith,  Gas.  Corp.  127,  Shep.  Gas.  Corp.  111. 

••  Post,  p.  553. 

•»  Carpenter  t.  Mining  Co.,  65  N.  Y.  43,  60;  Beebe  ▼.  Power  Co.,  13  Misc. 
Rep.  737,  35  N.  Y.  Supp.  1;  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts  &  S. 
iPa.)  27;  Arthur  ▼.  Bank,  0  Smedes  &  M.  (Miss.)  394;  City  Water  Go.  ▼.  State, 
88  Tex.  600,  32  S.  W.  1033;  New  Orleans,  J.  &  G.  N.  R.  Go.  v.  Harris,  27  Miss. 
517;  Stewart  t.  Jones,  40  Mo.  140;  Daniels  v.  Hart,  118  Mass.  543;  Richard- 
son V.  Sibley,  11  Allen  (Mass.)  65. 

•0  See  Lord  t.  Gas  Co.,  99  N.  Y.  547,  2  N.  B.  909;  Davidson  ▼.  Gaslight  C«r., 
99  N.  Y.  558,  2  N.  B.  892;  Bast  Boston  Freight  R.  Co.  v.  Bastern  R.  Co.,  13 
Allen  (Mass.)  422. 

•1  Com.  T.  Smith,  supra.  *'In  the  case  of  a  railroad  company,"  it  was  said 
by  Hoar,  J.,  in  this  case,  "created  for  the  express  and  sole  purpose  of  construct- 
ing, owning,  and  managing  a  railroad;  authorized  to  take  land  for  this  purpose 
under  the  power  of  eminent  domain;  whose  powers  are  to  be  exercised  by  offi- 
cers expressly  designated  by  statute;  having  public  duties,  the  discharge  of 
which  18  the  leading  object  of  its  creation;  required  to  make  returns  to  the 
legislature,— there  are  certainly  great,  and,  in  our  opinion,  insuperable  objections 
to  the  doctrine  that  its  franchise  can  be  alienated,  and  its  powers  and  privileges 
conferred  by  its  own  act  upon  another  person  or  body,  without  authority  other 
than  that  derived  from  the  fact  of  its  own  incorporation.  The  franchise  to  be 
A  corporation  clearly  cannot  be  transferred  by  any  corporate  body,  of  its  own 
will.  Such  a  franchise  is  not  in  its  own  nature  transmissible.  *  *  *  And  al- 
though the  franchise  to  exist  as  a  corporation  is  distinguishable  from  the  fran- 
chises to  be  enjoyed  and  used  by  the  corporation  after  its  creation,  yet  the  trans- 
fer of  the  latter  differs  essentially  from  the  mere  alienation  of  ordinary  corpo- 
rate property.  The  right  of  a  railroad  company  to  continue  in  business  depends 
upon  the  performance  of  its  pablic  duties.     Having  once  established  its  road,  if 
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the  weight  of  aathority,  can  it  ezecate  a  mortgage  on  each  prop- 
erty, in  the  absence  of  express  aathority,  even  to  secure  legitimate 
debts;  for,  as  has  been  stated,  the  power  to  mortgage  can  only  be  oo- 
ertensive  with  the  power  to  alienate  absolutely,  since  every  mortgage 
may  become  an  absolute  conveyance  by  foreclosnre.*'  A  railroad 
company,  or  similar  corporation,  however,  has  the  same  implied  pow- 
er as  any  other  corporation,  in  the  absence  of  special  restraint,  to 
alienate  property  which  it  has  acquired  otherwise  than  by  the  exer- 
cise of  the  power  of  eminent  domain,  and  which  is  not  necessary  to 
enable  it  to  perform  its  functions.*'  And  it  has,  of  course,  the  same 
power  to  mortgage  such  property,  if  it  does  so  for  an  authorized  pur- 
pose.** 

The  legislature  generally  expressly  authorizes  these  quasi  public 
corporations  to  mortgage  their  property  and  franchises  under  cer- 
tain circumstances.  Of  course,  authority  to  mortgage  for  a  specified 
purpose  would,  under  familiar  rules  of  construction,  exclude  all  other 

that  and  the  franchise  of  managing,  using,  and  taking  tolls  and  fares  npon  the 
same  are  alienated,  its  whole  power  to  perform  its  most  important  functions  is 
at  an  end.  A  manufacturing  company  may  sell  its  miU,  and  buy  another;  but 
a  railroad  company  cannot  make  a  new  railroad  at  its  pleasure."  And  see  Beoiaii 
T.  Bufibrd,  1  Sim.  (N.  S.)  550;  Winch  ▼.  Railway  Ck>.,  5  De  Gex  &  S.  5G2; 
Thomas  ▼.  Railroad  Co.,  101  U.  S.  71,  1  Gumming,  Gas.  Priy.  Corp.  164,  W.  D. 
Smith,  Gas.  Corp.  132,  Shep.  Gas.  Corp.  70;  New  York  &  M.  L.  R.  Go.  v.  Winans.  17 
How.  30;  Black  v.  Ganal  Go.,  22  N.  J.  Eq.  390;  Central  Transp.  Go.  t.  PuU- 
man's  Palace-Gar  Co.,  139  U.  S.  24,  11  Sup.  Ct.  478,  2  Gumming,  Gas.  Priv.  Corp. 
44;  St.  Louis,  V.  &  T.  H.  R.  Go.  v.  Terre  Haute  &  I.  R.  Co.,  145  U.  S.  893,  12 
Sup.  Gt  953,  2  Gumming,  Gas.  Priv.  Corp.  78;  American  Union  Tel.  Co.  v.  I'li- 
ion  Pac.  Ry.  Co.,  1  McCrary,  188,  1  Fed.  745,  1  Gumming,  Gas.  Priv.  Corp.  284; 
Chicago  Gaslight  &  Coke  Co.  y.  People's  Gaslight  &  Coke  Go.,  121  111.  530,  13 
N.  E.  169;  Coe  ▼.  Railroad  Co.,  10  Ohio  St.  372;  note  85,  supra,  and  cases 
there  cited.  But  see  Bardstown  &  L.  R.  Co.  y.  Metcalfe,  4  Mete.  (Ky.)  199; 
Miller  y.  Railroad  Co.,  36  Vt  452. 

•2  Com.  y.  Smith,  supra,  and  other  cases  cited  aboye;  Richardson  y.  Sibley, 
11  Allen  (Mass.)  65.  But  see  Hunt  y.  Gaslight  Co.,  95  Tenn.  186,  31  S.  W. 
1006,  where  it  was  held  that,  when  its  charter  does  not  confer  the  power  of  em- 
inent domain  or  exclusiye  priyilege,  a  gas  company  can  mortgage  its  entire 
property  to  secure  bonds  and  floating  indebtedness,  though  the  charter  does  not 
expressly  confer  the  right  to  mortgage. 

9*  Hendee  y.  Pinkerton,  14  Allen  (Mass.)  881,  1  Gumming,  Gas.  Priy.  Oorp. 
886;    Coe  y.  Railroad  Co.,  10  Ohio  St  372. 

*«  Hendee  y.  Pinkerton,  supra. 
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purposes.  If  the  legislature  confers  apon  such  a  corporation  power 
to  mortgage  its  property  without  limitation,  it  authorizes  a  mortgage 
of  the  entire  corporate  property.  •*  If  it  confers  the  power  to  sell 
and  transfer  or  alien  absolutely,  this  will  give  the  power  to  mort- 
gage.** And  power  to  mortgage  includes,  as  a  necessary  incident, 
the  power  to  borrow  money  and  issue  bonds  therefor.*^  Where  a 
railroad  company  has  express  authority  to  mortgage  its  property, 
a  mortgage  executed  by  it,  covering  both  its  property  and  franchise, 
will  not  be  avoided  as  to  the  property  by  the  fact  that  th6re  was  no 
authority  to  mortgage  the  franchise.** 

Power  to  Borrow  Money. 

Except  in  so  far  as  there  may  be  express  restrictions  in  its  char- 
ter, a  private  corporation  may,  like  an  individual,  borrow  money, 
whenever  the  nature  of  its  business  renders  it  proper  or  expedient 
that  It  should  do  so.**  But  if  the  purposes  for  which  a  corporation 
is  organized  and  chartered  do  not  require  it  to  borrow  money,  it  can- 
not do  so;  and  it  cannot  do  so  for  an  unauthorized  purpose.^** 

•  »  Pumphrey  ▼.  Threadgill,  9  Tex.  Civ.  App.  184,  28  S.  W.  450.     As  to  what 
passes  under  a  general  railroad  mortgage,  the  effect  on  after-acquired  property, 
etc.    see  Philadelphia,  W.  &  B.  iC  Co.  v.  Woelpper,  64  Pa.  St.  366;    Galveston. 
H.  ft  H.  R.  Co.  V.  Cowdrey,  11  Wall.  459;    Posdick  v.  Schall,  99  U.  S.  235;    Han) 
oock  T.  Trust  Oo.,  105  U.  S.  77. 

•«  East  Boston  Freight  R.  Co.  t.  Eastern  B«  Co.,  13  Allen  (Mass.)  422;  Mc< 
AUister  v.  Plant,  54  Miss.  106. 

•T  Gloninger  v.  Railroad  Co.,  139  Pa.  St  13,  21  Atl.  211. 

••Id. 

••  Barry  v.  Exchange  Co.,  1  Sandf.  Ch.  (N.  Y.)  280;  Curtis  v.  Leavitt,  15  N. 
Y.  9;  Nelson  v.  Eaton,  20  N.  Y.  410;  Wright  v.  Hughes,  119  Ind.  324,  21  N.  E. 
907;  In  w  Patent  Pile  Co.,  6  Oh.  App.  83, 1  Cumming,  Cas.  Priv.  Corp.  322,  W.  I). 
Smith,  Gas.  Corp.  125,  Shep.  Cas.  Corp.  109;  Heironimus  v.  Sweeney  (Md.)  34 
AU.  823;  '  Beichwald  t.  Hotel  Co.,  106  111.  439;  Plfth  Ward  Sav.  Bank  v.  Pirst 
Nat  Bank,  48  N.  J.  Law,  513,  7  Atl.  318;  Booth  v.  Robinson,  55  Md.  419; 
Commercial  Bank  of  New  Orleans  t.  Newport  Manuf  g  Co.,  1  B.  Mon.  (Ky.)  13; 
Union  Gold  Min.  Co.  t.  Rocky  Mountain  Nat.  Bank,  2  Colo.  248;  Bradbury  v. 
Canoe  Club,  153  Mass.  77,  26  N.  E.  132;  Hays  v.  Coal  Co.,  29  Ohio  St  330. 
A  mutual  fire  insurance  company  can  borrow  money  to  pay  losses,  and  give  its 
notes  therefor.     Orr  v.  Insurance  Co.,  114  Pa.  St  387,  6  Atl.  696. 

100  In  re  Cork  ft  Youghal  Ry.  Co.,  4  Ch.  App.  748,  1  Cumming,  Cas.  Priv. 
Corp.  266;    In  re  National  Building  Society,  5  Ch.  App.  309,  1  Cumming,  Cas. 
Priv.  Corp.  274;    Wenlock  t.  River  Dee  Co.,  19  Q.  B.  Div.  166,  1  Gumming, 
CnLPr.Corp.— 10 


146  POWERS   A^'D    LIABILITIES   OF   OORPOBATIONS.  (Ch.  5 

It  haB  been  held,  for  instance,  that  building  aBSodations  have 
no  implied  power  to  borrow  money.*®*  It  seems  dear  that  they  have 
no  power  to  borrow  money  for  the  purpose  of  lending  it  out  again, 
for  this  is  not  within  their  purpose.* •• 

Power  to  Execute  Bmida. 

Corporations,  including  railroad  companies,  have  the  implied  pow- 
er to  execute  a  bond  for  any  purpose  for  which  they  may  lawfully 
contract  a  debt,  in  the  absence  of  restrictions  in  their  charter.  '^A 
bond  is  merely  an  obligation  under  seal.  A  corporation  having  the 
capacity  to  sue  and  be  sued,  the  right  to  make  contracts,  under  which 
they  may  incur  debts,  and  the  right  to  make  and  use  a  common  seal, 
a  contract  under  seal  is  not  only  within  the  scope  of  its  powers,  but 
was  originally  the  usual,  and  peculiarly  appropriate,  form  of  cor- 
porate agi'eemenf  *••  When  a  statute  specifies  a  particular  man- 
ner in  which  bonds  shall  be  executed  by  a  corporation,  as  is  often  the 
case,  a  failure  to  comply  with  the  statute  renders  the  bonds  in- 
valid."* 

Bonds  of  corporations,  and  the  coupons  attached  thereto,  will  be 
regarded  as  negotiable  instruments,  and  as  subject  to  the  rules  of 
law  relating  to  such  instruments,  if  it  appears  from  the  form  in  which 
they  were  issued,  and  the  mode  of  giving  them  circulation,  that  they 
were  intended  to  have  this  character;  and  they  will  be  transferable 
like  negotiable  bills  and  notes,  and  subject  to  the  rules  protecting 
bona  fide  holders.**" 

Gas.  Priv.  Corp.  277;  Bacon  v.  Insurance  Co.,  81  Mim.  116;  Adams  ft  Westlake 
Co.  T.  Deyette  (S.  D.)  65  N.  W.  471. 

101  In  re  National  Building  Society,  supra. 

los  State  v.  Oberlin  Building  ft  Loan  Ass'n,  85  Ohio  St.  268,  1  Gumming,  Gas. 
PrlT.  Corp.  566. 

103  Com.  V.  Smith,  10  Allen  (Mass.)  448,  1  Gumming,  Gas.  Prir.  Oorp.,  831, 
W.  D.  Smith,  Gas.  Corp.  127,  Shep.  Gas.  Gorp.  111.  And  see  White  Water  Val- 
ley Ganal  Co.  v.  Vallette,  21  How.  414;  Barry  v.  Exchange  Go.,  1  Sandf.  Ch. 
(N.  Y.)  280;    Curtis  v.  Leavitt,  15  N.  Y.  9. 

104  Com.  ▼.  Smith,  supra. 

106  White  ▼.  Railroad  Co..  21  How.  575,  1  Gumming,  Cas.  Priv.  Corp.  133; 
American  Nat  Bank  y.  American  Wood-Paper  Co.,  Index  QQ,  139,  32  Atl.  305; 
Galveston,  H.  ft  H.  R.  Go.  v.  Gowdrey,  11  Wall.  459;  Garr  v.  Le  Pevre,  27 
Pa.  St.  413;  City  of  Lexington  v.  Butler,  14  Wall.  282;  Philadelphia  ft  R.  R. 
Gp.  V.  Smith,  105  Pa.  St  195;    Philadelphia  &  R.  B.  Go.  v.  Fidelity  Insurance, 
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Pmcer  to  Make  Negotiable  Instmmente. 

It  has  been  held  in  England  that  a  corporation  cannot  accept  a 
bill  of  exchange  unless  expressly  empowered  to  do  so.***  The 
decision  is  based  on  the  peculiar  character  of  such  an  instrument, 
and  on  the  fact  that,  as  it  excludes,  as  against  a  bona  fide  holder 
for  value,  any  inquiry  into  the  consideration,  it  would  prevent  the 
defense  of  ultra  vires.  This  reasoning  applies  also  to  the  making 
of  negotiable  promissory  notes,  and  the  indorsing  of  bills  and 
notes.  In  this  country  the  rule  is  different.  A  corporation  has 
the  implied  power  to  make  or  indorse  promissory  notes,  and  to  draw, 
indorse,  or  accept  bills  of  exchange,  if  it  is  a  usual  or  appropriate 
means  of  accomplishing  the  objects  and  purposes  for  which  it  was 
created.  It  has  the  power  to  execute  negotiable  instruments  when 
it  has  the  power  to  borrow  money.**^  But  if  such  acts  are  foreign 
to  the  purposes  of  the  charter,  or  repugnant  thereto,  the  power 
does  not  exist.***     The  right  to  set  up  the  defense  that  the  execu- 

Trust  &  Safe-Depont  Co.,  Id.  216;    Curtis  ▼.  LeaTitt,  15  N.  T.  0;    Woodbury  ▼. 
Railroad  Oo.»  72  Fed.  371. 

io«  Bateman  ▼.  Railway  Co.,  L.  R.  1  C.  P.  499,  1  Cumming,  Caa.  Priv.  Corp. 
312. 

lOT  Union  Bank  t.  Jacobs,  6  Hnmph.  (Tenn.)  515,  1  Cumming,  Cas.  Priv. 
Corp.  302,  W.  D.  Smith,  Cas.  Corp.  139,  Shep.  Cas.  Corp.  126;  Fifth  Ward  Sav. 
Bank  ▼.  First  Nat  Bank,  48  N.  J.  Law,  513,  7  AU.  318;  Moss  t.  Ayerell,  10  N. 
Y.  449;  Mott  v.  Hicks,  1  Cow.  (N.  T.)  513;  Munn  ▼.  Commission  Co.,  15  Johns. 
(N.  Y.)  44;  Olcott  ▼.  Railroad  Co.,  27  N.  Y.  546;  Commercial  Bank  ▼.  New- 
^rt  Mannf  g  Co.,  1  B.  Mon.  (Ky.)  13;  Richmond,  F.  &  P.  R.  Co.  ▼.  Snead,  10 
Grat.  (Va.)  364;  Goodrich  t.  Reynolds,  31  111,  490;  Ward  v.  Johnson,  95  111. 
215;  Mclntire  ▼.  Preston,  5  Gilman  (111.)  48;  Orr  v.  Insurance  Co.,  114  Pa.  St. 
387,  6  Atl.  696;  Hardy  t.  Merriweather,  14  Ind.  203;  Bx  parte  Estabrook,  2 
Low.  547,  Fed.  Cas.  No.  4,534;  Bradbury  ▼.  Canoe  Club,  153  Mass.  77,  26  N.  E. 
132;  Narragansett  Bank  ▼.  Atlantic  Silk  Co.,  3  Mete.  (Mass.)  282.  A  railroad 
company,  for  instance,  being  empowered  to  construct  and  operate  its  road,  may 
incur  debts  in  carrying  out  its  object;  and,  where  a  debt  has  been  lawfully  in- 
curred, it  may  execute  a  promissory  note  or  accept  a  bill  of  exchange  in  payment 
thereof,  or  It  may  raise  money  on  a  bill  or  note  for  the  purpose  of  making  such 
payment     Union  Bank  t.  Jacobs,  supra. 

108  National  Park  Bank  y.  GTerman-American  M.  W.  &  S.  Co.,  116  N.  Yr281, 
22  N.  E.  567,  1  Cumming,  Cas.  Priv.  Corp.  818,  Shep.  Cas.  Corp.  132;  Bacon 
7.  Insurance  Co.,  31  Miss.  116.  Thus,  a  corporation  cannot,  even  for  a  considera- 
tion paid»  bind  itself  by  indorsing  promissory  notes  for  accommodation  of  the 
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tloQ  or  indorsement  of  a  negotiable  instrument  by  a  corporation 
was  ultra  vires,  in  order  to  defeat  a  recovery  by  a  bona  fide  holder 
for  value,  will  be  shown  in  explaining  the  effect  of  ultra  vires  con- 
tracts."* 

OantracU  of  Suretyship  and  Ghiaranty — Aco(ymmcdaMon  Paper. 

As  a  general  rule,  to  authorize  a  corporation  to  become  guarantor 
or  surety  for  another  person  or  corporation,  even  for  a  valuable 
consideration  paid  to  it,  there  must  be  an  express  grant  of  such 
power  in  its  charter,  or  it  must  have  been  chartered  for  the  pur- 
pose of  becoming  surety  for  others.  The  power  is  not  incident  to 
corporations  for  railroading,  banking,  insurance,  manufacturing, 
etc.^**  Nor  has  a  corporation  any  implied  authority  or  power  to 
accept  a  bill  of  exchange  as  an  accommodation,  or  to  execute  an 
accommodation  note,  or  to  indorse  a  bill  or  note  as  an  accommoda- 
tion.^^^    Such  contracts  as  these  are  clearly  foreign  to  the  objects 

maker.  National  Park  Bank  t.  German-American  M.  W.  &  S.  Co.,  supra.  And 
see  note  111,  infra,  and  caaei  there  cited. 

109  Poat,  p.  175. 

110  National  Park  Bank  y.  German- American  M.  W.  ft  S.  Co.,  116  N.  Y.  281, 
22  N.  E.  567,  1  Gumming,  Gas.  Priv.  Oorp.  818^  Shep.  Gas.  Corp.  132;  Mem- 
phis Grain  ft  Elevator  Co.  t.  Memphis  &  C.  B«  Co.  (Tenn.)  6  S.  W.  52;  Madi- 
son, Watertown  ft  Milwaukee  Plank-Road  Co.  ▼.  Watertown  ft  Portland  Plank- 
Road  Co.,  7  Wis.  59;  Lucas  t.  Transfer  Co.,  70  Iowa,  542;  80  N.  W.  771; 
Culver  V.  Real-Estate  Co.,  91  Pa.  St.  367;  Hall  v.  Turnpike  Co.,  27  Cal.  255; 
Filon  V.  Brewing  Co.,  60  Hun,  582,  15  N.  Y.  Supp.  57;  Humboldt  Min.  Co.  v. 
American  Manufacturing,  Mining  ft  Milling  Co.,  10  C.  G.  A.  415,  62  Fed.  356; 
Aetna  Nat.  Bank  ▼.  Charter  Gak  Life  Ins.  Co.,  50  Conn.  167.  No  authority  in 
a  corporation  to  lend  its  credit  to  another  is  to  be  implied  from  the  fact  that  it 
may  be  beneficial  to  the  corporation  to  do  so.  Germania  Safety- Vault  ft  Trust 
Go.  V.  Boynton,  19  G.  G.  A.  118,  71  Fed.  797.  **It  is  no  part  of  the  ordinary 
business  of  commercial  corporations,  and,  a  fortiori,  still  less  so  of  noncommer- 
cial corporations,  to  become  surety  for  others.  Under  ordinary  circumstances, 
without  positive  authority  in  this  behalf  in  the  grant  of  corporate  power,  all 
engagements  of  this  description  are  ultra  vires,  whether  in  the  indirect  form  of 
going  on  accommodation  bills,  or  otherwise  becoming  liable  for  the  debts  of  oth- 
ers."    Green's  Brice,  Ultra  Vires,  252. 

111  National  Park  Bank  v.  German-American  M.  W.  ft  S.  Co.^  supra;  National 
Bank  v.  Young,  41  N.  J.  Bq.  581,  7  Atl.  488;  Ex  parte  Estabrook,  2  Low.  547, 
Fed.  Gas.  No.  4,584;  Aetna  Nat.  Bank  v.  Charter  Gak  Life  Ins.  Co.,  50  Conn. 
167.  See  National  Bank  v.  John  G.  Mattingly  ft  Sons  (Ky.)  83  S.  W.  415,  where 
recovery  was  allowed  on  accommodation  paper  under  peculiar  circumstances. 
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of  most  corporations.  The  fact  that  a  conslderatloin  to  received 
by  the  corporation  for  entering  into  the  contract  can  make  no  dif- 
ference.*** We  shall  see,  in  another  place  that  a  corporation  can- 
not always  snccessfnlly  defend  against  accommodation  paper, 
where  it  has  passed  into  the  hands  of  a  bona  fide  purchaser  for 
value;**'  but  thto  is  based  on  peculiar  reasons,  and  is  not  incon- 
sistent with  want  of  power  to  make  the  contract. 

There  may  be  circumstances  under  which  a  corporation  wouldi 
have  the  power  to  guaranty  the  debt  of  another  person  or  corpo- 
ration. Being  authorized  to  make  all  contracts  that  may  be  nec- 
essary for  accomplishing  the  purpose  of  its  creation,  a  corporation, 
in  making  a  contract  which  it  is  authorized  to  make,  may,  as  a 
part  of  the  consideration,  become  a  guarantor.  Thus,  a  railroad 
company,  for  the  purpose  of  disposing  of  bonds  issued  to  it  by  a 
municipal  corporation  in  payment  of  subscriptions  to  its  stock, 
may  guaranty  fhelr  payment.***  So,  where  one  railroad  company 
makes  an  authorized  lease  of  its  road  to  another,  the  lessee  may, 
as  part  of  the  consideration  for  the  contract,  guaranty  the  payment 
of  bonds  issued  by  the  lessor.**'  And  a  railroad  company,  which 
has  power  by  its  charter  to  issue  its  own  bonds,  has  power  to  guar- 
anty the  bonds  of  another  railroad  company,  which  it  has  taken  in 
payment  of  a  debt  due  it,  and  which  it  sells  or  transfers  in  pay- 
ment of  its  own  debt;  the  guaranty  being  given  to  enable  it  to  dis- 
pose of  the  bonds  to  better  advantage.***     And  corporations  hold- 

11  s  National  Park  Bank  ▼.  German-American  M.  W.  &  S.  Co.,  snpra. 

"•  Post,  p.  175. 

ii«  Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Howard,  7  Wall.  392. 

lis  Low  ▼.  Railroad  Co.,  62  Cal.  63.  In  Wheeler,  Osgood  &  Co.  t.  Bverett  Land 
Co.  (Wash.)  45  Pac.  316,  it  was  held  that,  where  it  i^pears  that  it  was  customarj 
for  corporations  dealing  in  lumber  to  become  sureties  on  building  contractors*  bonds 
in  order  to  get  business,  articles  of  incorporation  proYiding  that  the  corporation 
may  do  all  things  necessary  to  carry  on  the  business  of  manufacturing  and  dealing 
in  lumber  will  be  construed  as  granting  the  power  to  become  surety  on  contractors' 
bonds,  in  the  absence  of  express  prohibition.  This  is  contrary  to  the  cases  cited 
in  note  110,  supra,  and  cannot  be  sustained  on  authority. 

II*  Rogers  L.  &  M.  Works  v.  Southern  Railroad  Ass*n,  34  Fed.  278.  And  see 
Arnot  V.  Railway  Co.,  67  N.  Y.  315;  Ellerman  ▼.  Stockyards  Co.,  49  N.  J.  Eg. 
217,  23  AtL  287;    Marbury  v.  Land  Co.,  10  C.  C.  A.  393,  62  Fed.  335. 
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ing  negotiable  paper  may  indorse  the  same  for  the  purpose  of  n^o- 
tiating  it."» 

OmPracts  of  Partnership. 

A  corporation  has  no  power  to  enter  into  a  contract  of  partner- 
ship, unless  the  power  is  expressly  conferred  upon  it.  The  power 
will  not  be  implied,  for  the  manner  in  which  the  business  of  a 
corporation  is  conducted  is  inconsistent  with  such  a  contract*^' 
As  was  said  in  a  Massachusetts  case,  in  reference  to  a  manufac- 
turing corporation  which  had  undertaken  to  form  a  partnership: 
"There  is  one  obvious  and  important  distinction  between  such  a 
society  as  this  charter  creates  and  that  of  a  partnership.  An  act 
of  the  corporation,  done  either  by  direct  vote  or  by  agents  author- 
ized for  the  purpose,  is  the  manifestation  of  the  collected  will  of 
the  society.  No  member  of  the  corporation,  as  such,  can  bind  the 
society.  In  a  partnership,  each  member  binds  the  society  as  a 
principal.  If,  then,  this  corporation  can  enter  into  partnership 
with  an  individual,  there  would  be  two  principals,  the  legal  person 
and  the  natural  person,  each  having,  within  the  scope  of  the  socie- 
ty's business,  full  authority  to  manage  its  concerns,  including  even 
the  disposition  of  its  property.'*  **•  An  agreement  among  a  num- 
ber of  corporations,  or  between  corporations  and  natural  persons, 
engaged  in  manufacture,  to  select  a  committee  composed  of  repre- 
sentatives from  each,  and  to  turn  over  to  such  committee  the  prop- 

iiT  Bank  of  GeDesee  ▼.  Patchin  Bank,  13  N.  Y.  309. 

118  Whittenton  Milla  t.  Upton,  10  Gray  (Mass.)  582,  1  Camming,  Gas.  Priv. 
Corp.  309;  Mallory  v.  Oil  Works,  86  Tenn.  698,  8  S.  W.  396;  Central  R.  &  B. 
Co.  ▼.  Smith,  76  Ala.  572;  Marine  Bank  ▼.  Ogden,  29  III.  248.  Cf.  Catskill  Bank 
y.  Gray,  14  Barb.  (N.  Y.)  471,  2  Gumming,  Gas.  Priv.  Corp.  88,  where  a  corpora- 
tion was  held  liable  to  third  persons  as  a  partner.  And  see  Allen  ▼.  Woonsocket 
Co.,  11  R.  I.  288,  2  Gumming,  Gas.  PriT.  Corp.  91.  If  a  corporation  does  enter  into 
and  carry  out  a  contract  of  partnership,  and  receives  more  than  its  share  of  the 
profits,  it  has  been  held  that  it  cannot  defeat  an  action  by  the  other  party  to  recover 
his  share  on  the  plea  of  ultra  vires.  Standard  Oil  Co.  ▼.  Scofield,  16  Abb.  N.  G. 
372,  2  Gumming,  Gas.  Priv.  Corp.  95. 

ii»  Whittenton  Mills  ▼.  Upton,  supra.  But  it  has  been  held  that  it  is  not  ultra 
▼ires  for  a  corporation  to  enter  into  a  contract  with  an  individual  to  engage  in  a 
certain  venture,  and  share  profits  and  losses,  where  all  the  management  of  the  en- 
terprise is  intrusted  to  the  corporation.  Bates  v.  Coronado  Beach  Co.,  109  Gal. 
160.  41  Pac.  855. 
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erty  and  machinerj  of  each,  to  be  managed  and  operated  by  the 
committee  for  the  common  benefit,  the  profits  and  losses  to  be 
shared  In  eqnal  proportions,  and  the  arrangement  to  last  for  a 
specified  time,  is  a  contract  of  partnership,  and  therefore  within 
this  rule."* 

The  rule  that  c(M*poratIons  cannot  enter  into  a  partnership  agree- 
ment does  not  prevent  a  corporation  and  a  natural  person,  or  two 
corporations,  from  entering  into  a  joint  contract,  or  taking  prop- 
erty aa  tenants  in  common.  Thas,  two  corporations,  or  a  corpo- 
ration and  a  natural  person,  may  be  mortgagees  in  the  same  mort- 
gage, or  obligees  in  the  same  bond,  or  promisees  in  the  same  note, 
and,  in  like  manner,  they  may  execute  a  joint  note,  bond,  or  other 
contract.  So,  where  money  is  deposited  in  bank  in  the  joint  names 
of  two  corporations,  they  are  tenants  in  common  or  joint  creditors, 
and  may  maintain  a  joint  action  to  enforce  their  rights.^'^ 

Potoer  to  Acquire  cmd  Hold  Stock  m  Another  Corporation, 

Though  it  is  otherwise  in  England  and  in  some  of  our  states,^*' 
it  is  very  generally  held  in  this  country  that  a  corporation  has  no 
implied  powar  to  subscribe  for,  purchase,  or  hold  stock  in  another 
corporation.***  Not  only  is  it  without  the  power  to  hold  the  stock 
as  its  own  absolutely,  but  it  has  been  held  that  it  has  no  power 
to  hold  it  in  pledge,  if  it  appears  as  owner  on  the  books  of  the  cor- 

iso  Mallory  ▼.  Oil  Works,  sapra. 

1*1  New  York  &  B.  Canal  Co.  ▼.  FultoD  Bank,  7  Wend.  (N.  Y.)  412,  2  Camming, 
Om.  PriT.  Gorp.  87;    Marine  Bank  ▼.  Ogden,  29  III.  248. 

IS*  In  re  Asiatic  Banking  Corp.,  L.  R.  4  Ch.  App.  252,  1  Cumming,  Cas.  Priv. 
Corp.  369,  W.  D.  Smith,  Cas.  Corp.  21,  Shep.  Cas.  Corp.  113;  In  re  Bamed's  Bank- 
ing Go.,  I/.  R.  3  Ch.  App.  105;  Iowa  Lumber  Co.  v.  Foster,  49  Iowa,  25;  Calumet 
Paper  Co.  ▼.  Stotts  Inv.  Go.  (Iowa)  G4  N.  W.  782. 

iM  Franklin  Co.  ▼.  Lewiston  Inst,  for  Savings,  68  Me.  43,  1  Cumming,  Cas.  PriT. 
Corp.  343;  Franklin  Bank  t.  Commercial  Bank,  36  Ohio  St.  350;  1  Cumming, 
C^a.  Priv.  Corp.  348»  W.  D.  Smith,  Cas.  Corp.  26;  Ta Image  v.  Pell,  7  N.  Y.  328; 
Nassan  Bank  y.  Jones,  95  N.  Y.  115,  1  Cumming,  Cas.  Priv.  Corp.  293;  Pearson  t. 
Concord  R.  Corp.,  62  N.  H.  537;  Mechanics'  &  Workingmen's  Mut.  Say.  Bank  y. 
Meriden  Ag.  Co.,  24  Conn.  159;  Milbank  y.  Railroad  Co.,  64  How.  Prac.  (N.  Y.)  20, 
1  Camming,  Cas.  Priy.  Corp.  353;  Byrne  t.  Manufacturing  Co.,  65  Conn.  336,  31 
AtL  833;  Samner  t.  Marcy,  3  Woodb.  &  M.  105,  Fed.  Cas.  No.  13,609;  Denny  Hotel 
Co.  T.  Schram,  6  Wash.  131,  32  Pac.  1002;  Haslehurst  y.  Railroad  Co.,  43  Ga.  13; 
Buckeye  Marble  &  Freestone  Co.  y.  Haryey,  92  Tenn.  115,  20  S.  W.  427;  Valley 
Ry.  Co.  r.  Lake  Erie  Iron  Co.,  46  Ohio,  44,  18  N.  E.  48G;    Knowles  y.  Sandercock, 
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poratlon.***     "Were  this  not  so,**  it  has  been  said,  "one  corpora- 
tion, by  buying  up  the  majority  of  the  shares  of  the  stock  of  an- 
other, could  take  the  entire  management  of  its  business,  however 
foreign  snch  business  might  be  to  that  which  the  corporation  so 
purchasing  said  shares  was  created  to  carry  on.     A  banking  corpo- 
ration could  become  the  operator  of  a  railroad,  or  carry  on  the 
business  of  manufacturing,  and  any  other  corporation  could  engage 
in  banking  by  obtaining  the  control  of  the  bank's  stock.     Nor 
would  this  result  follow  any  the  less  certainly  if  the  shares  of  stock 
were  received  in  pledge  only,  to  secure  the  payment  of  a  debt,  pro- 
vided the  shares  were  transferred  on  the  books  of  the  company  to 
the  name  of  the  pledgee.     A  person  in  whose  name  the  stock  of 
the  corporation  stands  on  the  books  of  the  corporation  is,  as  to 
the  corporation,  a  stockholder,  and  has  the  right  to  vote  upon  the 
stock.'*  "• 

It  is  well  settled,  however,  that  a  corporation  may  in  good  faith 
lake  and  hold  stock  in  another  corporation  to  secure  a  loan  pre- 
viously made  by  it,  or  a  debt  which  is  due  to  it,  or  in  payment  of 
such  loan  or  debt.*** 

Though  dealing  in  stocks  by  a  national  bank  is  not  expressly  pro- 
hibited by  the  national  banking  act,  such  a  prohibition  is  implied 
from  a  failure  to  grant  the  power.*'^  A  national  bank,  however, 
in  the  honest  exercise  of  the  power  to  compromise  a  doubtful  debt 
owing  to  it,  or  one  owing  by  it,  may  take  stocks  with  a  view  to 

107  Cal.  629,  40  Pac  1047.  A  corporation  cannot  oiganize  a  subordinate  corpo- 
ration. Lagrove  ▼.  TimmemVan  (S.  C.)  24  S.  E.  290.  Contra,  by  Btatnta.  The 
statute  ratifies  prior  acquisition  of  stock.  In  re  Buffalo^  N.  Y.  &  E.  R.  Go.  (Sup.) 
37  N.  Y.  Supp.  10^.  A  foreign  corporation  cannot  be  allowed  to  purchase  the 
stock  of,  and  so  control,  a  domestic  corporation.  Buckeye  Marble  &  Freestone 
Co.  ▼.  Harvey,  supra.  A  corporation  may  in  some  states  be  formed  for  the  pur- 
[)08e  of  dealing  in  stocks,  bonds,  etc.,  in  which  case  it  may  purchase  and  hold  stock. 
Market  St.  Ry.  Co.  ▼.  Hellman,  109  CaL  571,  42  Pac  225. 

1S4  Franklin  Bank  ▼.  Commercial  Bank,  36  Ohio  St  350,  1  Cumming,  Cas.  PriT. 
Corp.  348,  W.  D.  Smith,  Cas.  Corp.  2a 

las  Id. 

ISO  Talmage  ▼.  Pell,  7  N.  Y.  328;  Fhrst  Nat  Bank  ▼.  National  Exch.  Bank,  92 
U.  S.  122,  1  Cumming,  Cas.  PriT.  Corp.  368. 

1S7  First  Nat  Bunk  ▼.  National  Exch.  Bank,  92  U.  S.  122, 1  Cumming,  Cas.  Pri?. 
Corp.  368. 
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their  sabsequent  sale  or  conyersion  into  money,  so  as  to  make  good 
or  reduce  an  anticipated  loss.  This  is  not  a  dealing  in  stocks.^** 
It  was  held  in  a  late  New  York  case  that  a  purely  private  corpo- 
ration, performing  no  quad  public  duties,  could,  with  the  consent 
of  its  stockholders,  sell  all  its  property  to  another  corporation,  and 
take  stock  of  the  latter  company  in  payment  therefor."* 

Power  of  Corporation  to  Acquire  <md  Hold  Its  Ovm  Stock, 

In  England  and  in  most  of  our  states  .it  is  held  that,  unless  ex- 
pressly authorized,  a  corporation  has  no  power  to  purchase  its  own 
stock,  either  for  the  purpose  of  selling  or  reissuing  it,  or  for  the  pur- 
pose of  holding  or  retiring  it,  as  such  a  transaction  is  considered 
foreign  to  the  purposes  of  a  corporation,  and  an  illegitimate  employ- 
ment of  its  capital.^*®  This  doctrine  has  also  been  sustained  on  the 
ground  that  to  allow  a  corporation  to  buy  in  its  own  stock,  and 
thereby  release  shareholders,  would  be  inconsistent  with  the  indi- 
vidual liability  imposed  by  statute  upon  shareholders  for  the  debts  of 
the  corporation.*'*  **I  can  quite  understand,"  said  Lord  Herschell, 
"that  the  directors  of  a  company  may  sometimes  desire  that  the 
shareholders  should  not  be  numerous,  and  that  they  should  be  per- 
sons likely  to  leave  them  with  a  free  hand  to  carry  on  their  opera- 
tions. But  I  think  it  would  be  most  dangerous  to  countenance  the 
view  that,  for  reasons  such  as  these,  they  could  legitimately  expend 
the  moneys  of  the  company  to  any  extent  they  please  in  the  pur- 
chase of  its  shares.  No  doubt,  if  certain  shareholders  are  disposed  to 
hamper  the  proceedings  of  the  company,  and  are  willing  to  sell  their 

itt  Id. 

it»  Holmes  &  Griggs  Manufg  Co.  ▼.  Holmes  &  W.  Metal  CJo.,  127  N.  Y.  252^ 
27  N.  E.  831,  2  Cumuiing,  Cas.  Priv.  Corp.  85.  And  see  Tread  well  v.  Manufac- 
turing Co.,  7  Gray  (Mass.)  383.  But  see  McCutcheon  ▼.  Merz  Capsule  Co.,  71 
Fed.  787,  19  O,  C.  A.  108. 

ISO  Trevor  ▼.  Whitworth,  L.  B.  12  App.  Cas.  409,  1  Gumming,  Cas.  Prif.  Corp. 
384;  Coppin  t.  Railroad  Co.,  38  Ohio  St,  275,  1  Gumming,  Cas.  Priv.  Corp.  393, 
W.  D.  Smith,  Cas.  Corp.  29,  Shep.  Ca«.  Corp.  121;  State  v.  Oberlin  Bldg.  &  Loan 
As8*n,  35  Ohio  St  258,  1  Gumming,  Cas.  Priv.  Corp.  5G6.  And  see  Adams  & 
TVestUke  Co.  ▼.  Deyette  (S.  D.)  65  N.  W.  471;  Price  v.  Coal  Co.  (Ky.)  32  S.  W. 
267.  A  sale  of  its  stock  by  a  corporation,  tvith  an  option  to  the  purchaser  ta 
return  it,  and  receive  back  his  money,  is  not  void  as  a  contract  by  the  corporatioa 
to  purchase  its  own  stock.  Vent  v.  Spice  Co.  (Minn.)  67  N.  W.  70. 
1*1  Coppin  T.  Railroad  Co.,  supra. 
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shares,  they  may  be  bought  out;  but  this  must  be  done  by  persons, 
existing  shareholders  or  others,  who  can  be  induced  to  purchase  the 
shares,  and  not  out  of  the  funds  of  the  company."  ^*'  This  doctrine 
is  not  inconsistent  with  the  forfeiture  or  surrender  of  shares  in  a 
corporation,  which  involve  no  payment  by  the  company.*'' 

The  doctrine  does  not  prevent  a  corporation  from  taking  its  own 
stock  as  security  for,  or  in  payment  of,  a  debt  due  to  it*'*  The  na- 
tional banking  act  expressly  prohibits  a  national  bank  from  making 
any  loan  or  discount  on  the  security  of  the  shares  of  its  own  capital 
stock,  or  from  becoming  the  purchaser  or  holder  thereof,  unless  such 
security  or  purchase  shall  be  necessaiy  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith;  and  it  is  further  provided  that 
stock  so  purchased  or  acquired  shall,  within  six  months  from  the  date 
of  its  purchase,  be  sold  or  disposed  of  at  public  or  private  sale,  or, 
in  default  thereof,  a  receiver  may  be  appointed  to  close  up  the  busi- 
ness.*'* 

The  fact  that  a  bank  or  other  corporation  has  made  an  ultra  vires 
purchase  of  its  own  stock,  or  has  made  a  loan  upon  its  own  stock, 
and  acquired  it  under  the  contract,  can  only  be  objected  to  by  private 
individuals  before  the  contract  has  been  executed,  or,  at  least,  while 
the  stock  is  still  in  the  hands  of  the  corporation.  The  objection  can- 
not be  raised  after  the  contract  has  been  fully  executed,  the  security 
sold,  and  the  proceeds  applied  to  payment  of  the  debt.*'* 

In  some  states  the  doctrine  that  a  corporation  cannot  purchase 
its  own  stock  is  not  recognized,  but,  on  the  contrary,  it  is  held  that, 
in  the  absence  of  express  restrictions  in  its  charter  or  in  some 
statute,  a  corporation  has  the  implied  power  to  acquire  and  hold  its 
own  stock,  and  to  sell,  reissue,  or  retire  the  same,  as  it  may  see 

181  Trevor  ▼.  Whitworth,  supra. 

188  Id. 

i»*  Taylor  ▼.  Exporting  Co.,  6  Ohio,  177;  Ooppin  ▼.  Railroad  Co.,  lupra;  BHrrt 
Nat.  Bank  v.  National  Bxch.  Bank,  92  U.  S.  122;  Ex  parte  Holmes,  5  Cow.  (N.  Y.) 
426;  City  Bank  v.  Bruce,  17  N.  Y.  507;  State  t.  Smith.  48  Vt.  260,  284;  WU- 
liams  y.  Manufacturing  Co.,  8  Md.  Ch.  418,  452.  And  it  has  been  held  that  a  cor- 
poration may  sell  property  not  needed  by  It,  and  take  its  own  stock  in  payment 
therefor.    Dupee  ▼.  Water-Power  Co.,  114  Mass.  37. 

isB  First  Nat.  Bank  ▼.  Stewart,  107  U.  S.  676,  2  Sup.  Gt.  778,  1  Camming, 
Gas.  Priv.   Corp.  397. 

188  First  Nat   Bank  t.  Stewart,  supra. 
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fit;  **^  that  it  can  take  its  own  stock,  for  instance,  as  coDateral  se- 
curity for  a  loan  made  by  it  at  the  time,  or  may  purchase  the  same 
outright^**  And  in  such  a  case  the  stock  does  not  merge,  but  may 
be  reissued.^**  lliis  power,  as  recognized  in  these  states,  though 
most  frequently  exercised  by  banks,  is  not  limited  to  such  corpora- 
tions, but  extends  also  to  railroad  companies,  manufacturing  com- 
panies, and  all  other  kinds  of  joint-stock  corporations.^^^ 

Even  in  these  states,  however,  it  is  held  that  the  power  cannot 
be  exercised  to  the  prejudice  of  existing  creditors  of  the  corporation. 
If  it  is  BO  exercised,  a  court  of  equity  will  grant  relief.    And  even 
though  the  corporation  may  be  solvent,  and  may  act  in  good  faith,  a 
purchase  of  its  own  shares  by  it  may  be  impeached  by  existing  cred- 
itors, who  are  prejudiced  thereby.    This  rule  has  been  put  on  the 
ground  that  the  capital  stock  of  a  corporation  is  ''a  fund  set  apart  for 
the  payment  of  its  debts,"  ***  and  that  property  paid  by  a  corporation 
in  the  purchase  of  its  stock  may  be  followed  by  an  injured  creditor 
into  the  hands  of  any  one  but  a  bona  fide  purchaser  for  value.^^'    But 
it  is  not  necessary  to  resort  to  the  trust-fund  doctrine.    Such  a 
transaction  is  a  fraud  on  existing  creditors.^^'«   If  based  on  the 
trust-fund  doctrine,  the  purchase  could  be  impeached  by  subsequent 
creditors;  and  it  is  wdl  settled  that  this  cannot  be  done.^^^ 

Presmnption. 

The  presumption  of  law  being  in  favor  of  right  doing,  the  con- 
tracts of  a  corporation  will  be  presumed  to  be  within  the  legiti- 
mate scope  and  purpose  of  the  corporation  until  the  contrary  ap- 
pears, and  the  burden  of  showing  the  contrary  rests  upon  the 
party  who  objects.^^"     The  presumption  is  that  a  conveyance  to 

itT  Ohieago,  P.  &  B.  W.  R.  Co.  ▼.  Town  of  Marseilles,  84  III.  145,  648,  1  Gam- 
ming.  Gas.  Priv.  Corp.  374,  377;  W.  D.  Smith,  Gas.  Corp.  32,  Shep.  Gas.  Corp. 
11& 

IS*  See  cases  above  dted. 

i>»  State  T.  Smith,  48  Vt.  206. 

i«*  Chicago,  P.  &  S.  W.  B.  Co.  t.  Town  of  Marseilles,  supra;  State  ▼.  Saiith, 
snpra. 

i«i  Sanger  v.  Upton,  91  U.  S.  56,  60. 

i«s  Glapp  T.  Peterson,  104  111.  26,  1  Gumming,  Gas.  Priv.  Corp.  880. 

»<»  Post,  p.  549. 

»**  Post,  p.  550. 

!«•  Downing  t.  Road  Co.,  40  N.  H.  230,  1  Gumming,  Gas.  Priv.  Corp.  148,  W. 
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a  corporation  authorized  to  acquire  land  for  some  purposes  only 
was  taken  by  it  for  a  lawful  purpose.  If  the  purpose  was  in  fact 
illegal,  the  fact  must  be  affirmatively  shown.*** 

SAME— FOBM  AND  MODE  OF  GOBPOBATE  CONTRACTS. 

68.  It  was  at  one  time  held  that^  save  in  a  few  cases,  a 

corporation  could  not  contract  except  under  its 
corporate  seal.  It  is  now  settled,  however,  that, 
except  in  so  far  as  there  may  be  express  restrict 
tions  in  its  charter  or  in  some  statute,  a  corpora- 
tion can  contract  by  resolutions  or  by  agents,  and 
without  a  seal,  in  any  case  where  a  natural  person 
could  contract  without  a  seaL  And,  like  a  natural 
person,  it  may  be  liable  quasi  ex  contractu. 

69.  If  the  charter  of  a  corporation,  or  some  statute,  pre- 

scribes a  particular  mode  or  form  for  entering  into 
contracts,  that  mode  and  form  mxust  be  foUow^ed. 
But— 

(a)  The  statute  must  be  mandatory,  and  not  merely  di- 

rectory. 

(b)  The  statute  will  not  be  so  construed  as  to  prevent 

recovery,  where  the  contract  has  been  executed 
and  consideration  flimished  by  one  of  the  parties, 
unless  such  a  legislative  intent  is  dear. 

60.  A  seal  need  not  be  affixed  by  the  officers  of  a  corpo- 

ration. It  is  sufficient  if  they  direct  it  to  be  done 
by  another,  or  adopt  a  seal  affixed  by  another. 

61.  A  seal  does  not  prevent  inquiry  into  the  consideration 

for  a  corporate  contract  for  the  purpose  of  deter- 
mining whether  it  is  ultra  vires. 

D.  Smith,  Gas.  Corp.  129,  Shep.  Gas.  Corp.  75;  Thomas  ▼.  Railroad  Co.,  101  U. 
S.  71,  1  Camming,  Gas.  Priy.  Corp.  164,  W.  D.  Smith,  Gas.  Corp.  182,  Shep.  Gas. 
Corp.  70;  Barker  ▼.  Insurance  Co.,  3  Wend.  (N.  Y.)  94;  Nelson  v.  Eaton,  26  N. 
Y.  410;  Patterson  t.  Robinson,  116  N.  Y.  193,  22  N.  E.  872;  Ellerman  t.  Stock 
Yards  Co.,  40  N.  J.  Bq.  217,  23  AU.  287. 

i««  ChantauQua  County  Bank  ▼.  Risley,  19  N.  Y.  369;    RegenU  of  University 
•f  Michigan  ▼•  DeU'uit  i'oung  Men's  Society,  12  Mich.  138. 
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Under  the  old  common  law,  the  general  rule  was  that  a  corporation 
could  only  manifest  its  intention,  and  so  enter  into  contracts,  bj 
the  use  of  its  corporate  seal.**^  To  this  rule  there  were  some  ex- 
ceptionSy  based  upon  necessity  or  convenience.  Whenever  to  hold 
the  general  rule  applicable  would  occasion  very  great  inconvenience, 
or  tend  to  defeat  the  very  object  for  which  the  corporation  was  cre- 
ated, it  was  allowed  to  contract  without  seal.  The  retainer  of  an 
inferior  servant,***  and  the  doing  of  acts  frequently  recurring  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal, 
were  established  exceptions.  And  companies  incorporated  for  the 
purpose  of  trade  were  allowed  to  accept  bills  of  exchange  and  execute 
promissory  notes.**'  At  length  the  exceptions  were  extended  so 
much  that  it  came  to  be  the  established  rule  that,  though  a  corpora- 
tion could  not  contract  directly  except  under  its  corporate  seal,  yet 
it  might,  by  mere  vote  or  other  corporate  act,  not  under  seal,  appoint 
an  agent,  whose  acts  and  contracts,  within  the  scope  of  his  authority, 
would  be  binding  upon  the  corporation.  As  soon  as  this  doctrine  be- 
<^me  established,  the  old  rule  requiring  the  use  of  the  seal  began  to 
be  more  and  more  disregarded,  until  now  it  is  no  longer  recognized 
to  any  extent,  if  at  all."*  On  the  contrary,  unless  the  charter  or 
fiome  statute  provides  otherwise,  a  corporation  need  only  use  a  seal 
where  an  individual  would  be  required  to  use  one.  In  all  cases 
where  it  is  not  so  restricted,  it  may  appoint  or  employ  an  attorney, 
agent,  or  servant  by  parol  or  by  writing  not  under  seal;  ***  and  any 

14  T  **A  corporation,"  said  Blackstone,  "being  an  invisible  body,  cannot  nuini- 
test  its  intention  by  any  personal  act  or  oral  discourse.  It  therefore  speaks  and 
«cts  only  by  its  common  seaL  For,  though  the  particular  members  may  express 
their  prirate  consents  to  any  act  by  words  or  signing  their  names,  yet  this  does 
not  bind  the  corporation;  it  is  the  fixing  of  the  seal,  and  that  only,  which  unites 
tlie  seTeral  assents  of  the  individuals  who  compose  the  community,  and  makes 
one  joint  assent  of  the  whole."  1  BI.  Gomm.  475.  See  Horn  v.  Ivy,  1  Vent. 
47;  Bast  London  Waterworks  Go.  v.  Bailey,  12  Moore,  532,  4  Bing.  283;  Dun- 
«ton  V.  Goke  Go.,  8  Bam.  &  Adol.  125. 

»*•  See  How  v.  Ivy,  1  Vent  47. 

!«•  See  Ghurch  v.  Goke  Go.,  6  Adol.  &  El.  861,  per  Lord  Denman. 

iss  Bank  of  Golumbia  v.  Patterson's  Adm'r,  7  Granch,  299,  1  Gumming,  Gas. 
Priv.  Gorp.  112,  per  Mr.  Justice  Story. 

1*1  See  Topping  v.  Bickford,  4  Allen  (Mass.)  120,  1  Gumming,  Gas.  Priv.  Gorp. 
118;  Bank  of  Golumbia  v.  Patterson's  Adm'r,  supra;  Goodwin  y.  Screw  Go., 
■34  N.  H.  878,  1  Gumming,  Gas.  Priv.  Gorp.  119;    Pixley  v.  Railroad  Go..  33  Cal. 
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contract  made  by  him  in  writing  not  under  seal,  or  orally,  within  the 
scope' of  his  authority  and  of  the  legitimate  purposes  of  the  corpora- 
tion, will  be  binding  as  the  contract  of  the  corporation.^*'  And  a 
corporation  may,  like  a  natural  person,  ratify  any  contract  made  by 
a  person  on  its  behalf,  which  it  could  have  authorized  him  to  make.^'* 
So,  also,  a  corporation  may  be  liable,  like  a  natural  person,  on  con- 
tracts implied,  as  a  matter  of  fact,  from  corporate  acts,^*^  and  on 
quasi  contractual  obligations,  or  contracts  implied,  as  a  matter  of 
law,  because  of  benefits  conferred,  or  because  of  duties  imposed,  by 
law.*" 

188,  1  Cumming,  Cas.  Prir.  Ckwp.  121;  Hand  t.  Coal  Co.,  143  Pa.  St.  408,  22  AU. 
709;  Lathrop  t.  Bank,  8  Dana  (Ky.)  114.  The  seal  of  a  corporation  is  not 
necessary  to  the  Talidity  of  a  power  of  attorney  to  confess  Jadgment.  Ford  t. 
Hill  (Wis.)  66  N.  W.  116. 

IBS  Bank  of  Columbia  t.  Patterson's  Adm*r,  supra.  And  see  Mott  t.  Hicks.  1 
Cow.  (N.  Y.)  518;  Fleckner  v.  Bank,  8  Wheat  338,  357.  Australian  Royal  Mail 
Steam  NaT.  Co.  t.  Marzetti,  32  Eng.  Law  &  Eq.  572;  Muscatine  Water  Co.  t. 
Muscatine  Lumber  Co.,  85  Iowa,  112,  52  N.  W.  108;  Regents  of  University  of 
Michigan  ▼.  Detroit  Young  Men's  Soc.,  12  Mich.  138;  City  of  Selnm  t.  Mullen, 
46  Ala.  411;  Board  of  Education  of  Illinois  ▼.  Greenebaum,  89  111.  609;  Town  of 
New  Athens  v.  Thomas,  82  111.  259;  B.  S.  Green  Co.  t.  Blodgett,  159  IlL  169, 
42  N.  E.  176;  Christian  Church  of  Wolcott  t.  Johnson,  53  Ind.  273;  Fowler  y. 
Bell  (Tex.  Civ.  App.)  35  S.  W.  822. 

168  Pixley  T.  Railroad  Co.,  33  Cal.  183,  1  Cumming,  Cas.  Prlv.  Corp.  121;  Pe- 
terson V.  City  of  New  York,  17  N.  Y.  450;  Fister  v.  La  Rue,  15  Barb.  (N.  Y.) 
323.  In  this  case  it  was  said:  **It  is  well  settled,  at  least  in  this  country,  that 
where  a  person  is  employed  for  a  corporation  by  one  assuming  to  act  In  its  be- 
half, and  goes  on  and  renders  the  services  according  to  the  agreement,  with  the 
knowledge  of  its  officers,  and  without  notice  that  the  contract  is  not  recognized 
as  valid  and  binding,  such  corporation  will  be  held  to  have  sanctioned  and  rati- 
fied the  contract,  and  be  compelled  to  pay  for  the  services  according  to  the  agree- 
ment Havipg  availed  itself  of  the  services,  and  received  the  benefits,  it  is 
bound  in  conscience  to  pay,  and  will  not  be  heard  to  say  that  the  original  agree- 
ment was  not  made  by  a  person  legally  authorised  to  contract." 

1B4  Pixley  V.  Railroad  Co.,  33  Cal.  183,  1  Cumming,  Cas.  Priv.  Corp.  121; 
Goodwin  v.  Screw  Co.,  34  N.  H.  378,  1  Cumming,  Cas.  Priv.  Corp.  119;  Cicotte 
V.  Catholic  Church.  60  Mich.  552,  27  N.  W.  682;  Proprietors  of  Canal  Bridge  v. 
Gordon,  1  Pick.  (Mass.)  297;  City  of  Sclma  v.  Mullen,  46  Ala.  411;  Town  of 
New  Athens  v.  Thomas,  82  111.  25U. 

IBB  Bank  of  Columbia  v.  Patterson's  Adm'r,  7  Cranch,  299,  1  Oummlngv  Gas. 
Priv.  Corp.  112;  Danforth  v.  President,  etc.,  12  Johns.  (N.  Y.)  227;  Seagraves  v. 
City  of  Alton,  13  111.  366;  Trustees  of  Cincinnati  Tp.  v.  Ogden,  5  Ohio,  28; 
Jefferys  v.  Gurr,  2  Barn.  &  Adol.  833.  i 
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If  the  charter  of  a  corporation,  or  some  statute  applicable  to  it, 
expressly  prescribes  a  certain  mode  or  form  for  entering  into  con- 
tracts, that  mode,  and  form  must  be  followed."*     The  provision, 
however,  must  be  mandatory,  and  not  merely  directory.**^    Even 
where  there  is  such  a  provision,  and  it  is  not  complied  with,  the 
corporation  may  be  liable.    Thus,  if  it  enters  Into  a  contract,  but 
not  in  the  form  prescribed  by  its  charter  or  a  statute,  and  receives 
the  consideration,  it  cannot  always  escape  liability  to  pay  therefor 
on  the  ground  that  the  contract  was  not  in  the  prescribed  form, 
though  it  might  have  defeated  a  recovery  so  long  as  the  contract 
remained  wholly  executory.    In  Pixley  v.  Western  Pac.  R.  Oo.,*'* 
the  charter  of  a  railroad  company  declared  that  no  contract  should 
be  binding  on  the  company  unless  in  writing.    The  directors  orally 
employed  the  plaintiffs  to  render  services  for  the  company,  and,  after 
the  services  were  rendered,  it  was  sought  to  defeat  a  recovery  there- 
for because  the  contract  was  not  in  writing.    The  court  held,  how- 
ever, that  the  charter,  properly  interpreted,  only  related  to  exec- 
utory contracts,  and  did  not  exempt  the  company  from  liability  to 
pay  for  the  services  after  having  had  the  benefit  of  them,    ^t  may 
be,**  it  was  said,  "that,  while  such  contract  remains  executory  on 
both  sides,  an  action  could  not  be  maintained  by  either  party  to  en- 
force it;  but  where  one  of  the  contracting  parties  has  completely 
performed  it  on  his  part,  and  thereby  rendered  to  the  other  the  con- 
sideration stipulated,  the  party,  having  received  the  consideration 
promised,  cannot  be  permitted  to  escape  liability  on  the  naked  let- 
ter of  the  statute,  because  the  meaning  of  the  law  is  not  such  as 
to  afford  immunity  from  liability  in  such  a  case."  ^'*    So,  in  North 
Carolina,  where  the  Code  provides  that  contracts  by  corporations 
for  over  |100  must  be  in  writing,  it  is  held  that  the  provision  does 

ii«  Head  v.  Insurance  Co.,  2  Cranch,  127;  Bissell  t.  Spring  Valley  Tp.,  110 
U.  S.  162,  8  Sup.  Ct.  555.  As  that  all  contracts  shall  be  in  writing  or  print,  and 
signed  by  a  particular  officer  or  officers.  Topping  ▼.  Bickford,  4  Allen  (Mass.) 
120,  1  Camming,  Cas.  Priv.  Coip.  118;  Pixley  t.  Railroad  Co.,  S3  Cal.  183,  1 
Camming,  Cas.  Priy.  Corp.  121. 

isT  Southern  Life  Ins.  &  Trust  Co.  v.  Lanier,  5  Fla.  110;  Witte  v.  Fishing 
Co.,  2  Conn.  260;   Bulkley  v.  Fishing  Co.,  Id.  252. 

IBS  83  Cal.  188,  1  Camming,  Cas.  Priy.  Corp.  121. 

isf  And  see  Fister  t.  La  Rue,  15  Barb.  (N.  Y.)  323. 
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not  apply  to  executed  contracts.***  If,  under  such  a  statute,  the 
Terbal  contract  is  executed  in  part  only,  the  corporation  cannot  be 
compelled  to  continue  the  contract,  but  is  liable  for  what  it  has 
received  by  the  part  performance.*** 

Oontracts  under  Seal, 

A  seal  is  said  by  Lord  Coke  to  be  wax,  with  an  impression ;  and 
no  doubt  anciently  wax  was  the  only  substance  used,  but  it  is  no 
longer  essential.  The  impression  may  be  made  on  a  wafer  attached 
to  the  instrument,  or  any  other  substance  sufficiently  tenacious  to 
adhere,  and  capable  of  receiving  an  impression.  It  is  therefore  held 
sufficient  if  the  impression  is  made  on  the  paper  itself  on  which  the 
instrument  is  written.  It  need  not  be  on  a  separate  substance  at- 
tached to  the  paper.**'  In  some  states,  statutes  have  been  passed 
making  a  scrawl  or  scroll  sufficient,  and  in  some  this  has  been 
held  sufficient  independently  of  any  statute;  but  by  the  weight  of 
authority,  at  common  law,  an  impression  is  essential;  ***  and  in  the 
case  of  a  corporation,  of  course,  it  must  be  by  the  duly-authorized 
agent  of  the  corporation.  It  has  been  held  that  a  fac  simile  of 
the  seal  of  a  corporation,  printed  upon  blank  forms  of  obligations, 
prepared  to  be  executed  by  the  corporation,  at  the  same  time  when 
the  blanks  were  printed,  and  by  the  same  agency,  was  not  a  seal 
at  common  law.*** 

Where  a  corporation  executes  a  contract  or  conveyance  required 
to  be  under  seal,  the  seal  of  the  corporation  must  be  affixed,  and  by 
an  officer  or  agent  duly  authorized.***  It  is  not  necessary  that  it 
shall  be  affixed  by  the  officer  personally.    In  the  case  of  a  contract 

ISO  Curtis  y.  Mining  CkK,  100  N.  G.  401,  13  S.  E.  044;    Clowe  ▼.  Product  Co., 
114  N.  C.  304,  19  S.  E.  108. 
i«i  Roberts  v.  Woodworking  Co.,  Ill  N.  C.  432,  16  S.  B.  415. 

!•«  Clark,  Cont  74. 

168  Id. 

i«4  Bates  v.  Railroad  Co.,  10  Allen  (Mass.)  251. 

16B  A  deed  of  conyeyatice  by  a  corporation  must  be  executed  in  the  corporate 
name  and  under  the  corporate  seal.  A  corporation,  like  an  individual,  may  adopt 
any  seal  which  is  convenient  for  the  occasion.  It  must,  however,  be  shown  to  have 
been  so  adopted,  and  it  must  be  affixed  as  the  seal  of  the  corporation,  and  by  an 
officer  or  agent  duly  authorized.  Danville  Seminary  v.  Mott,  186  Ul.  289,  28  N. 
E.  54.  Seals  of  the  agents  who  execute  the  instrument  will  not  do.  Begents  of 
University  of  Michigan  v.  Detroit  Young  Men's  Soc,  12  Mich.  138. 
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under  seal  by  a  natural  person,  ^if  a  stranger  seal  an  instrument 
bj  the  allowance,  or  commandment  precedent,  or  agreement  subse- 
quent, of  the  person  who  is  to  seal  it,  that  is  sufficient."  *••  The 
same  is  true  of  contracts  under  seal  by  corporations.  Thus,  where 
the  corporate  seal  was  affixed  by  a  printer  to  the  bonds  of  a  cor-  * 
poration,  by  direction  of  its  officers,  and  the  officers  afterwards  adopt- 
ed his  act,  and  signed  and  issued  the  bonds,  it  was  held  that  this 
was  a  sufficient  sealing  by  the  corporation.^*^ 

In  equity,  omission  of  a  seal  does  not  always  invalidate  an  instru- 
ment executed  by  a  corporation,  even  in  cases  where  it  would  be 
invalid  at  law.  A  mortgage  by  a  corporation,  for  instance,  may  be 
a  good  equitable  mortgage,  though  by  the  omission  of  the  seal  it  is 
not  good  as  a  legal  mortgage.^** 

Where  the  deed  of  a  corporation,  signed  by  a  person  authorized  to 
execute  the  same,  recites  that  it  is  sealed  with  the  corporate  seal, 
it  will  be  presumed  that  what  purports  to  be  a  seal,  placed  after  the 
person's  name,  was  the  seal  of  the  corporation.^** 

The  mere  fact  that  a  deed  has  the  seal  of  the  corporation  attached 
does  not  make  it  the  deed  of  the  corporation,  unless  the  seal  was 
affixed  by  some  one  duly  authorized.  There  is  a  presumption,  how- 
ever, that  it  was  so  affixed,  but  the  presumption  is  not  conclusive, 
and  may  always  be  rebutted.^^*  In  the  absence  of  express  require- 
ment to  that  effect,  it  is  not  necessary  that  the  deed  of  a  corpora- 

i««  OrniM,  Dig.  tit  32,  c  2,  {  65. 

1*7  Royal  Bank  of  Liverpool  t.  Grand  Jnnc^on  Railroad  &  Depot  Go.,  100 
MaB8.  444,  1  Camming,  Caa.  Prir.  Corp.  131. 

!••  AUia  T.  Jones,  45  Fed.  148. 

!••  Benbow  v.  Cook,  115  N.  C.  324,  20  S.  B.  453;  Jacksonville,  M,  P.  Ry.  & 
NaT.  Co.  T.  Hooper,  160  U.  B.  614,  16  Sup.  Ct.  379. 

170  Koehler  t.  Iron  Co.,  2  Black,  715.  It  was  held  in  this  case  that,  where 
neither  the  president  nor  the  secretary  pro  tem.,  who  signed  a  mortgage  on  behalf 
of  a  oorporati<m,  nor  the  regular  secretary,  who  was  the  regular  custodian  of  the 
seal,  had  any  knowledge  of  the  way  in  which  the  mortgage  became  sealed,  the 
burden  of  proof  was  thrown  npon  the  party  seeking  to  enforce  it  to  show  the 
drcomstances  ander  which  the  seal  was  affixed,  and  that  it  was  rightfully  and 
property  done.  Bee,  also.  Bliss  v.  Irrigation  Co.,  65  Cal.  502,  4  Pac  507;  Andres 
r.  Fiy  (OaL)  46  Pac.  534;  Gorder  t.  Canning  Co.,  36  Neb.  648,  64  N.  W.  880; 
Tanlsh  t.  Fnel  Co.  (Minn.)  66  N.  W.  186;  Leggett  t.  Banking  Co.,  1  N.  J.  Bq. 
541. 

GUtPr.Oorp.— 11 
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tion,  executed  by  an  agent  under  anthoritj  of  a  rote  at  a  stoek- 
holden^  or  directors'  meeting,  ahall  recite  the  Tote.^^^ 

Efect  of  Seal. 

It  has  been  said  that  a  sealed  instrument  conclusiyelj  imports  a 
consideration,  and  therefore  the  holders  of  corporate  bonds  may 
maintain  an  action  thereon,  though  they  were  deliyered  gratuitous- 
ly its  rpjjig  dictum,  however,  cannot  be  supported.  The  seal  on  a 
contract  of  a  corporation  has  no  greater  effect  than  a  seal  on  a  nat- 
ural person's  contract  The  seal  does  not  import  a  consideration 
at  all  at  common  law.  It  merely  renders  a  consideration  unneces- 
sary.*^* Where  there  was  in  fact  a  consideration,  the  seal  does  not 
prevent  a  natural  person  from  defeating  an  action  on  his  contract 
by  showing  that  Ihe  consideration  was  illegal  or  immoral.*^*  So, 
in  the  case  of  corporate  contracts  under  seal,  want  of  consideration 
may  be  shown,  or  the  consideration  may  be  shown  to  have  been 
such  that  the  corporation  had  no  authority  to  enter  into  the  con- 
tract ^'Although  the  agreement  be  under  seal,"  said  Lord  Campbell 
on  this  point,  ''we  may  examine  to  see  whether  there  was  any,  and 
what,  consideration  for  the  contract  to  pay  money,  when  we  are  to 
determine  whether  the  contract  was  or  was  not  ultra  vires."  *'• 

As  we  have  pointed  out,  corpoi*ate  bonds  may  be  negotiable  In- 
struments, in  which  case  inquiry  into  the  consideration  would  not 
be  permitted,  in  order  to  defeat  liability  to  a  bona  fide  holder.*^* 

iTi  McDaniels  t.  Manufacturing  Co.,  22  Vt.  274. 

17  s  Foster,  J.,  in  Royal  Bank  of  Liverpool  t.  Grand  Junction  Railroad  &  Depot 
Go.,  100  Mass.  444,  445,  1  Gumming,  Gas.  Priy.  Corp.  131. 
ITS  Anson,  Gont.  49;   Glark,  Gont  72,  82. 
IT*  Glark,  Gont.  83. 

176  Mayor,  etc.,  of  Gity  of  Norwich  t.  Norfolk  Ry.  Co.,  4  Bl.  &  Bl.  443. 
iT«  Ante,  p.  140. 
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Bffect  of  Ultnt  Yirefl  Act— In  General, 

63.  A  Corporation  May  Exceed  Its  Powera. 

64.  Assent  of  Shareholders, 

65,  66.  Ultra  Vires  Conveyances  of  Land  or  Transfers  ot  Personalty. 

67.  Ultra  Vires  Contracts. 

6&  Illegal  Contracts. 

BPFECT  OP  ULTRA  VIBES  ACT. 

62.  If  a  corporatioii  performs  or  threatens  to  perform  an 
act  which  is  ultra  vires,  but  not  otherwise  nn- 
la'wfal— 

(a)  The  state  may,  "when  the  act  is  done,  maintain  pro- 

ceedings against  it  to  forfeit  its  charter  for  mis- 
user. 

(b)  A  stockholder  or  member  may,  where  the   act  is 

threatened,  maintain  a  bill  in  equity  to  enjoin  the 
corporation  from  performing  it.  He  may  sue  to 
enjoin  performance  of  an  ultra  vires  contract  -which 
the  corporation  has  already  entered  into,  provided 
it  is  not  binding  on  the  corporation  under  the  rules 
hereafter  shown, 
(oj  As  to  the  effect  of  an  ultra  vires  conveyance  to  or 
by  a  corporation,  and  as  to  the  circumstances  un- 
der which  an  action  may  be  maintained  on  an 
ultra  vires  contract,  the  authorities,  as  will  be  seen, 
are  conflicting. 

There  is  much  conf  ict  in  the  cases  as  to  the  effect  of  a  corpora- 
'  tion's  ultra  vires  acts  and  contracts,  and  as  to  the  circomstances  un- 
der which  they  may  give  rise  to  actiona    It  is  not  possible  to  state 
general  rales  that  will  apply  in  all  the  states.    There  are  some  mles 
which  are  aniyersally  recognized,  while  as  to  others  there  is  a  direct 
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conflict  On  some  points  there  are  decisions  by  the  same  conrt  which 
cannot  well  be  reconciled.  All  that  can  be  done  in  a  work  of  this 
character  is  to  group  the  decisions  as  far  as  possible,  and  show  the 
different  i>ositions  the  conrts  have  taken. 

All  the  anthorities  agree  that  where  a  corporation  enters  into  an 
nltra  vires  contract,  <x  performs  an  altra  vires  act,  though  the  con- 
tract or  act  is  only  unlawful  because  it  is  unauthorized,  the  state 
may,  if  the  act  is  sufficiently  flagrant  to  justify  it,  maintain  proceed- 
ings directly  against  the  corporation  to  enforce  a  forfeiture  of  its 
charter  for  the  misuser  of  power.  This  question  will  be  fully  con- 
sidered hereafter,* 

The  authorities  also  agree  that,  under  certain  conditions,  a  bill  in 
equity  may  be  maintained  by  a  stockholder  or  member  against  the 
corporation  to  enjoin  it  from  entering  into  an  ultra  vires  contract, 
or  from  performing  a  threatened  ultra  vires  act;  and  such  a  bill  may 
also  be  maintained  to  prevent  it  from  performing  an  ultra  vires 
contract,*  unless  the  contract  is  enforceable  against  it,  under  the 
doctrines  which  we  shall  presently  explain,  notwithstanding  its  ultra 
vires  character.  The  fact  that  a  stockholder  is  not  injured  by  an 
ultra  vires  contract  of  the  corporation,  to  which  all  the  other  stock- 
holders have  consented,  does  not  prevent  him  from  maintaining  a 
suit  to  enjoin  its  performance.* 

As  to  the  effect  of  an  ultra  vires  conveyance  to  or  by  a  corporation, 
as  between  the  parties,  and  as  to  whether  an  action  may  be  main- 
tained by  or  against  a  corporation  under  an  ultra  vires  contract, 
the  authorities  are  conflicting^  as  we  shall  see  in  the  following  seo- 
tions. 

BAMiS— A  COBPOBATION  MAY  EXCEED  ITS  POWERS. 

63.  By  the  term  <*  power,''  as  applied  to  corporations,  is 
meant  <* authority.''  It  is  possible  for  a  corpora- 
tion to  exceed  its  powers  and  do  unauthorized  acts, 
and  out  of  such  acts  rights  and  liabilities  may 
arise. 

I  Post,  p.  237.  «  Post.  p.  389. 

s  Byrne  ▼.  Manufacturing  Co.,  65  Cunn.  33G,  81  AU.  833. 
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When  it  is  said  that  a  corporation  has  such  "powers"  only  as  are 
expressly  op  impliedly  conferred  upon  it  by  the  legislature  which  cre- 
ated it,  it  is  not  meant  that  it  is  unable  to  do  any  act  in  excess  of  the 
powers  conferred,  but  simply  that  it  has  no  authority  or  right  to  do 
such  an  act  It  may,  in  fact,  exceed  its  powers,  and  rights  and  lia- 
bllities  may  arise  out  of  its  unauthorized  or  "ultra  vires"  acts.  In 
this  respect  it  is  l\)£e  a  natural  person.  Like  a  natural  person,  it 
may  do  wrong.*  If  it  were  otherwise.  It  could  not  become  liable  for 
a  tort,  nor  could  it  be  prosecuted  for  a  misdemeanor,  such  as  the 
maintenance  of  a  nuisance;  and  It  is  perfectly  well  settled,  as  we 
shall  see,  that  it  may  be  civilly  liable  for  a  tort,*  and  criminally 
responsible  for  misdemeanor.*  Nor  could  it  ever  become  liable  to 
forfeiture  of  its  charter  for  a  violation  thereof.^  So,  as  we  shall  see, 
a  corporation  may,  under  some  circumstances,  incur  liability  by  rea- 
son of  a  contract  entered  into  in  excess  of  its  powers.*  "Corpora- 
tions, like  natural  persons,  have  power  and  capacity  to  do  wrong. 
They  may,  in  their  dealings  and  contracts,  break  over  the  restraints 
imposed  upon  them  by  their  charters;  and  when  they  do  so  their  ex- 
emption from  liability  cannot  be  claimed  on  the  mere  ground  that 
they  have  no  attributes  or  faculties  which  render  it  possible  for  them 
thus  to  act.'*  • 

This  point  was  discussed  in  Bissell  v.  Michigan  Southern  &  N.  I. 
R  Gos.^*  It  was  contended  in  that  case  that  if  the  proper  officers  of 
a  corporation  enter  into  a  contract  or  transaction  which  is  not  within 
the  authority  of  the  corporation,  the  transaction  cannot  be  consid- 
ered as  in  any  sense  that  of  the  corporation,  but  is,  in  legal  con- 
templation, that  of  the  ofScers  personally;  in  other  words,  that  a  cor- 
poration cannot  exceed  its  powers,  and  that  for  this  reason  it  cannot, 
under  any  conceivable  circumstances,  be  held  liable  on  an  ultra  vires 
contract  or  transaction,  the  officers  alone  being  liable.    Gomstock, 

4  See  Salt  Lake  City  t.  HoUlgter,  118  U.  S.  256,  6  Sap.  Ct  105&,  2  Gumming, 
Oaa.  PriT.  Corp.  107. 

•  Post,  p.  193. 

•  Poat,  p.  197. 
T  Po8t»  p.  2S7. 

•  Poatp  p.  170;  BisseU  t.  Railroad  Cob.,  22  N.  Y.  280,  1  Cnnimlng,  Gas.  Prir. 
Corp.  187;  Life  &  Fire  Ina.  Co.  t.  Mechanic  Fire  Ina.  Co^  7  Wend.  (N.  Y.)  81. 

t  Wright  T.  Hughes,  119  Ind.  824,  21  N.  B.  907. 
10  22  N.  Y.  259,  1  Cumming,  Caa.  Prir.  Corp.  187. 
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C.  J.,  in  repudiating  this  reasoning,  said:  *1n  this  view  these  arti- 
ficial existences  are  cast  in  so  perfect  a  mold  that  transgression 
and  wrong  become  impossible.  The  acts  and  dealings  of  a  corpora- 
tion, done  and  transacted  in  its  name  and  behalf  by  its  board  of  di- 
rectors, vested  with  all  its  powers,  are,  unless  justified  by  its  char- 
ter, according  to  this  reasoning,  the  acts  and  dealings  of  the  indi- 
viduals engaged  in  them,  and  for  which  they  alone  are  responsible. 
But  such,  I  apprehend,  is  not  the  nature  of  these  bodies.  Like 
natnral  persons,  they  can  overleap  the  legal  and  moral  restraints  im- 
posed upon  them;  in  other  words,  they  are  capable  of  doing  wrong. 
To  say  that  a  corporation  has  no  right  to  do  unauthorized  acts  is 
only  to  put  forth  a  very  plain  truism;  but  to  say  that  such  bodies 
have  no  power  or  capacity  to  err  is  to  impute  to  them  an  excellence 
which  does  not  belong  to  any  created  existences  with  which  we  are 
acquainted.  The  distinction  between  power  and  right  is  no  more  to 
be  lost  sig^t  of  in  respect  to  artificial  than  in  respect  to  natural  per- 
sons.'' In  another  case,  where  a  similar  contention  was  made,  it 
was  said  by  Sutherland,  J.,  in  refuting  the  doctrine:  '^This  would 
be  a  most  convenient  distinction  for  corporations  to  establish, — that 
every  violation  of  their  charter,  or  assumption  of  unauthorized  power 
on  the  part  of  their  officers,  although  with  the  full  approbation  of 
their  directors,  is  to  be  considered  the  act  of  the  officers,  and  is  not 
to  prejudice  the  corporation  itself.  There  would  be  no  possibility 
of  ever  convicting  a  corporation  of  exceeding  its  powers,  and  thereby 
forfeiting  its  charter,  or  incurring  any  other  penalty,  if  this  principle 
could  be  established."  ^^ 

SAME— ASSENT  OF  8HABEHOLDEB& 

64.  An  tdtra  vires  contract,  which  is  not  binding  upon 
the  corporation,  cannot  be  made  binding  by  the 
assent  or  ratification  of  all  the  shareholders. 

We  shall  see  that  in  some  jurisdictions  ultra  vires  contracts  may 
bind  the  corporation  in  certain  cases  on  the  principle  of  estoppel. 
Ordinarily,  however,  an  ultra  vires  contract  is  null  and  void,  and  if 
this  is  the  case  it  cannot  be  rendered  binding  upon  the  corporation 

11  Life  &  Fire  Ins.  Go.  ▼.  Mechanic  Fire  Ins.  Co.,  7  Wend.  (N.  Y.)  81. 
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by  the  assent  or  ratification  of  all  the  shareholders.  If  the  con- 
tract is  unauthorized  by  the  charter,  and  illegal,  it  has  been  said  '^it 
is  unnecessary  to  consider  the  effect  of  dissentient  shareholders;  for, 
if  the  company  is  a  corporation  only  for  a  limited  purpose,  and  a 
contract  *  *  *  is  not  within  their  authority,  the  assent  of  all 
the  shareholders  to  such  a  contract,  though  it  may  make  them  all 
personally  liable  to  perform  such  contract,  will  not  bind  them  in 
their  corporate  capacity,  or  render  liable  their  corporate  funds."  ** 

SAME— XJLTBA  VIRES   CONVEYANCES   OF  LAND,   OB 

TBANSFEBS  OF  PERSONALTY. 

66.  An  ultra  vires  conveyance  of  land  to  or  by  a  corpo- 
ration, Tirhich  has  the  power  to  take  and  convey, 
bat  -which  in  the  particular  instance  has  done  so 
for  an  unauthorized  purpose,  is  not  void,  but  vests 
the  title  in  the  grantee.  But,  if  there  is  no  power 
at  all  to  take  or  convey  land,  the  conveyance  is 
absolutely  void.  The  same  rule  applies  to  trans- 
fers of  personal  property. 

66.  When  the  title  to  property  which  it  has  no  authority 
to  hold  has  not  vested  in  the  corporation,  the  courts 
will  not  aid  it  to  acquire  the  title. 

Where  a  corporation,  having  the  power  to  acquire  and  hold  land 
for  certain  purposes  only,  takes  a  conveyance  of  land  for  a  purpose 
not  authorized,  or  takes  more  land  than  it  is  authorized  to  hold, 
the  conveyance  is  not  absolutely  void.  The  state  may  proceed  di- 
rectly against  it  for  exceeding  the  powers  conferred  upon  it,  but 
the  question  is  solely  between  it  and  the  state.  Neither  the  gran- 
tor nor  any  other  private  individual  can  attack  the  conveyance  in 
a  suit  by  or  against  the  corporation  to  recover  the  laud.  So  long 
as  the  state  remains  inactive,  no  one  can  complain;  for,  as  was  said 

IS  Per  JeryiB,  O.  J.,  in  Bast  Angliau  Rys.  Go.  ▼.  Eastern  Counties  Ry.  Ck>.,  11 
O.  B.  775,  1  Gumming,  Gas.  Priy.  Gorp.  142.    And  see  Directors,  etc.,  of  Aal^burj/ 
Railway  Garriage  &  Iron  Co.  ▼.  Riche,  L.  R.  7  H.  L.  653,  1  Gumming,  Gas.  Prir. 
Gorp.  152;  ^T^SOS'^  ^'  Railroad  Co.,  101  U.  S.  71,  1  Gumming,  Gas.  Priv.  Gorp. 
164;  Qermania  Safety- Vault  &  Trust  Go.  v.  Boynton,  19  G.  G.  A.  118,  71  Fed.  797. 
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in  a  California  case,  it  would  lead  to  infinite  embarrassments  if  in 
suits  by  corporations  to  recover  possession  of  their  property  in- 
quiries were  permitted  as  to  the  necessity  of  such  property  for  the 
purposes  of  their  incorporation,  and  the  title  made  to  rest  upon  the 
existence  of  that  necessity.^*  If  a  corporation  is  absolutely  pro- 
hibited from  acquiring  or  holding  land,  and  not  merely  restricted  in 
the  purposes  for  which  it  may  do  so,  or  as  to  the  amount,  a  convey- 
ance to  it  is  absolutely  void,  and  the  objection,  therefore,  may  be 
raised,  not  only  by  the  state  in  a  proceeding  against  the  corporation, 
but  also  by  the  grantor,  or  any  other  private  individual,  collaterally, 
as  in  a  suit  by  or  against  the  corporation  to  recover  the  land.^* 

In  Case  v.  Kelly  ^'  a  clear  distinction  was  made  by  the  supreme 
court  of  the  United  States  between  cases  in  which  the  title  to  land, 
which  a  corporation  has  no  power  to  hold,  has  vested  in  it,  and  cases 
in  which  the  title  has  not  vested  in  it,  and  the  corporation  seeks  the 

1*  Natoma  Water  &  Mining  Go.  t.  Clarkin,  14  Gal.  544.  And  see  Leazure  v. 
Hillegas,  7  Serg.  &  B.  (Pa.)  313,  1  Gumming,  Gas.  Prir.  Gorp.  85;  Ayers  v. 
Banking  Go.,  L.  R.  8  P.  G.  548,  2  Gumming,  Gas.  Prir.  Gorp.  20;  Hough  ▼.  Land 
Go.,  73  111.  23,  1  Gumming,  Gas.  PriT.  Gorp.  90;  Barnes  t.  Suddard,  117  111.  237, 
7  N.  E.  477;  Banks  v.  Poitiauz,  8  Rand.  (Va.)  136,  15  Am.  Dec.  706;  Bone  t. 
Oenal  Go.  (Pa.  Sup.)  5  All.  751;  Hamsher  t.  Uamsher,  132  III.  273,  23  N.  B. 
1123;  Fayette  Land  Go.  v.  Lonisyille  &  N.  R.  Go.  (Va.)  24  S.  E.  1016;  Jones  t. 
Habersham,  107  U.  S.  174,  2  Sup.  Gt.  336;  Barrow  t.  Turnpike  Go.,  9  Humph. 
(Tenn.)  804;  Mallett  t.  Simpson,  94  N.  G.  87;  Hanson  t.  Little  Sisters  of  the 
Poor,  79  Md.  434,  32  Atl.  1052;  Gilbert  t.  Hole,  2  S.  D.  164,  49  N.  W.  1;  Amer- 
ican Mortg.  Go.  of  Scotland  t.  Tennille,  87  Ga.  28,  13  S.  B.  158;  Long  t.  Railway 
Go.,  91  Ala.  519,  8  South.  706.  It  has  been  held,  however,  that  where  property 
is  given  by  will  to  a  corporation,  which  has  no  capacity  to  take  or  hold  it,  or 
whose  capacity  to  take  or  hold  is  limited  by  its  charter  or  by  the  general  statute 
law,  the  bequest  or  devise  will  be  invalid  in  so  far  as  it  exceeds  the  limit,  and 
that  the  objection  may  be  raised  by  any  person  interested  under  the  will.  Stark- 
weather v.  Bible  Soc.,  72  111.  50;  Wood  v.  Hammond,  16  R.  I.  98,  17  Atl.  324; 
Gromie's  Heirs  t.  Society,  3  Bush  (Ky.)  365;  Ghamberlain  v^  Ghamberlam,  48  N. 
Y.  424;  In  re  McGraw's  Estate,  45  Hun,  854,  affirmed  111  N.  Y.  66,  19  N.  B.  2aS, 
2  Gumming,  Gas.  Priv.  Gorp.  22.  Bui  see,  contra,  where  the  devise  Is  merely  of 
more  land  than  the  cori>oration  is  permitted  to  hold,  Hanson  v.  Little  Sisters  of  the 
Poor,  79  Md.  434,  82  Atl.  1052;  Jones  v.  Habersham,  107  U.  B.  174,  2  Sap.  Gt. 

336. 
14  See  Hayward  v.  Davidson,  41  Ind.  212;   GarroU  ▼.  Gity  of  Bast  St.  Look, 

67  lU.  568. 
IB  138  U.  8.  21,  10  Sup.  Gt.  216,  1  Gumming,  Gas.  Priv.  Gorp.  106. 
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aid  of  the  court  to  acquire  title;  and  it  was  held  that  in  the  latter 
rase  the  conrt  should  not  aid  the  corporation.  In  the  case  at  bar, 
land  had  been  donated  to  a  railroad  company  for  purposes  not  au- 
thorized by  its  charter,  and  conveyed  to  offlcere  of  the  company.  A 
receiver  of  the  company  brought  suit  to  charge  them  as  trustees  for 
the  company,  and  to  recover  the  land.  It  was  held  that  the  suit 
could  not  be  maintained.  "We  need  not  stop  here,"  said  the  court, 
"to  inquire  whether  this  company  can  hold  title  to  lands  which  it 
is  impliedly  forbidden  by  its  charter  to  do,  because  the  case  before 
as  is  not  one  in  which  the  title  to  the  lands  in  question  has  ever  been 
vested  in  the  company,  or  attempted  to  be  so  vested.  The  company 
is  plaintiff  in  this  action,  and  is  seeking  to  obtain  the  title  to  such 
land&  It  has  no  authority  by  the  statute  to  receive  such  title  and 
to  own  such  lands,  and  the  question  here  is,  not  whether  the  courts 
would  deprive  it  of  Qjich  lands  if  they  had  been  conveyed  to  it,  but 
whether  they  will  aid  it  to  violate  the  law,  and  obtain  a  title  which 
it  has  no  power  to  hold.  We  think  the  questions  are  very  different 
ones,  and  that,  while  a  court  might  hesitate  to  declare  the  title  to 
lands  received  already,  and  in  the  i>ossession  and  ownership  of  the 
company,  void  on  the  principle  that  they  had  no  authority  to  take 
such  lands,  it  is  very  clear  that  it  will  not  make  itself  the  active 
agent  in  behalf  of  the  company  in  violating  the  law,  and  enabling 
the  company  to  da  that  which  the  law  forbids." 

The  rules  above  stated  apply  also  to  ultra  vires  transfers  of  per- 
sonal property  and  assignments  of  choses  in  action  to  or  by  a  cor- 
poration. If  a  corporation  purchases  or  sells  personal  property, 
and  possession  is  delivered,  third  persons  cannot  dispute  the  title 
under  the  transfer,  and  contend  that  the  property  remains  in  the 
seller,  on  the  ground  that  the  corporation  had  no  power  to  take  and 
hold  or  to  transfer  the  same.  Nor  can  the  purchaser  of  property 
from  a  corporation  defend  an  action  on  a  note  given  to  the  corpora- 
tion for  the  price,  on  the  ground  that  the  corporation  had  no  power 
to  hold  the  property.**  The  same  is  true  where  a  corporation  pur- 
chases a  note,  in  excess  of  its  powers.     The  note  is  valid,  and  the 

i«  See  Ryen  t.  South  Australian  Banking  Co.,  L.  R.  3  P.  G.  548.  2  Gumming, 
Oaa.  PriT.  Corp.  20;  Edwards  v.  Fairbanks,  27  La.  Ann.  449;  2  Mor.  Corp.  f  712; 
Holmes  &  Griggs  Manuf  g  Co.  y.  Holmes  &  Wessell  Metnl  Co.,  53  Hun,  52,  5  N. 
Y.  Bupp.  937;  Bntiand  &  B.  R.  Go.  t.  Proctor,  29  Vt  98. 
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maker,  when  sued  thereon  by  the  corporation^  cannot  defeat  the  ac- 
tion by  alleging  that  the  purchase  was  ultra  vires.^^ 

SAME—ULTRA  VIBES  CONTBACTa 

67.  On  the  question  whether,  and  under  what  circum- 
stances, an  action  will  lie  on  an  ultra  vires  con- 
tract, the  authorities  are  in  direct  conflict,  and  there 
is  much  conftision  in  the  cases.    The  different  po- 
sitions which  have  been  taken  by  the  courts  may 
be  stated  thus: 
(a)  Some  of  the  courts  hold  that  a  contract  by  a  corpo- 
ration which  is  objectionable  only  because  it 
is   ultra  vires   or  unauthorized    is    on  that 
ground  alone  illegal  and  void,  as  being  con- 
trary to  public  policy,  and  that,  as  a  rule,  no 
action  can  be  maintained  upon  it.    But 

(1)  Where  the  contract  is  not  clearly  ultra  vires, 

but  is  so  only  because  of  facts  or  circum- 
stances of  which  the  other  party  has  neither 
actual  nor  constructive  notice,  an  action  on 
the  contract  may  be  maintained  by  the  other 
party  against  the  corporation. 

(2)  Some  courts  have  held  that  contracts  of  corpo- 

rations which  they  have  no  authority  at  all 
to  make  are  void,  but  that  contracts  which 
are  -within  the  general  scope  of  their  po-wers, 
but  which  are  in  some  particulars  in  excess 
of  those  powers,  are  valid,  unless  by  reason 
of  such  excess  they  are  against  public  policy. 

(S)  A  transaction,  or  contract,  if  severable,  may  be 
valid  in  part,  though  in  part  it  is  ultra  vires. 

(4)  A  negotiable  instrument  executed  or  indorsed 
by  a  corporation  is  good  as  against  it  in  the 
hands  of  a  holder  for  value  and  without  no- 

iT  National  Pemberton  Bank  t.  Porter,  12S  Mass.  388,  28  Am.  Bep.  285.    Bat 
SM  ante,  p.  141;   Farmers'  &  Mechanics*  Bank  ▼.  Baldwin,  23  Minn.  198. 
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ttoe,  unless  the  corporatioii  clearly  had  no 
power  at  all  to  exeoute  or  indorse  such  in- 
struments. 

(5)  Where  either  party  has  received  benefits  under 

the  contract  in  the  form  of  money,  property,  or 
services,  an  action  quasi  ex  contractu  or  suit 
for  an  accounting  may  be  maintained  to  re- 
cover therefor. 

(6)  Equity  will  not  grant  a  corporation  afl9lrmative 

relief  against  an  ultra  vires  contract,  unless 
it  restores  the  consideration,  if  any,  received 
by  it. 

(7)  If  a  corporation  borrows  money  without  au- 

thority,  but   applies  it  to   the   pasnnent   of 
valid  debts,  so  that  its  liabilities  are  not  in- 
creased, the  lender,  or  holders  of  obligations 
or  securities  issued  for  the  loan,  will  be  sub- 
rogated in  equity  to  the  rights  of  the  cred- 
itors  of   the   corporation  whose   debts  have 
been  so  paid, 
(b)  Most  courts  hold  that  the  contracts  of  a  corpora- 
tion -which  are  objectionable  only  because  they  are 
ultra  vires,  are  not  so  far  illegal  that  no  action 
can  be  maintained  upon  them,  and  that  the  plea  of 
ultra  vires  should  not  prevail,  whether  interposed 
for  or  against  the  corporation,  when  it  would  be 
inequitable  and  unjust  to  allow  it;  as  where  the 
party   seeking   to  enforce    the  contract   has   per- 
formed it  on  his  part. 

T%e  Doctrine  that  an  Ultra   Vires  Contract  U  lUegdl  and  Void. 

Some  of  the  courts  have  held  that  the  ultra  vires  contract  of  a 
corporation,  though  it  is  unlawful  only  because  it  is  unauthorized, 
la  Levertheless  illegal  and  void  on  that  ground  alone,  as  any  ex- 
cess of  its  powers  by  a  corporation  is  contrary  to  publio  policy.^* 

!•  Franklin  Go.  v.  Lewiston  Inst,  for  Sayings,  OS  Me.  43,  1  Gumming,  Gas. 
PriT.  Gorp.  343.    'The  contracts  of  corporations  which  are  not  authorized  by  their 


172  POWEBS   AND  LIABILITIES   OF  CORPORATIONS.  (Cb.  & 

* 

According  to  this  doctrine,  most  of  the  rules  relating  to  nnlawfal 
agreements  generally,  like  immoral  agreements  and  agreements  in 
restraint  of  trade,**  apply  to  ultra  vires  contracts  by  a  corporation; 
and  no  action  can  be  maintained  on  such  a  contract,  either  by  or 
against  the  corporation,  unless  the  case  falls  within  one  of  the  ex- 
ceptions  hereafter  mentioned.  So  long  as  the  contract  is  wholly 
executory  on  both  sides,  there  is  no  question  aa  to  the  correctness 
of  the  rule  that  no  action  can  be  maintained  upon  it.'*  These  courts, 
however,  go  further  than  this.  They  hold  that  the  fact  that  the 
other  party  has  incurred  expenses  or  sustained  losses,  or  even  fully 
performed  on  his  part,  on  the  faith  of  the  corporation's  ultra  vires 
promise,  cannot  render  the  corporation  liable  on  the  contract  itself, 
except  as  hereafter  shown.'*     And  of  course,  under  this  doctrine,. 

charters  are  illesral,  because  thej  are  made  in  contraTention  of  pablic  policy.  ^  ^  ^ 
Although  the  unauthorized  contract  may  be  neither  malum  in  se  nor  malum  pro- 
hibitum, but,  on  the  contrary,  may  be  for  some  benevolent  or  worthy  object,— aa  ta 
build  an  almshouse  or  a  college,  or  to  purchase  and  distribute  tracts  or  books  of 
instruction,— yet,  if  it  is  a  Tiolation  of  public  policy  for  corporations  to  exercise 
powers  which  hare  never  been  granted  to  them,  such  contracts,  notwithstanding 
their  praiseworthy  nature,  are  illegal  and  Toid."  Per  Selden,  J.,  in  Bissell  t.  Bail- 
road  Co.,  22  N.  Y.  259,  1  Gumming,  Gas.  Priv.  Corp.  202. 

i»  Clark,  Cont  470-500. 

so  Nassau  Bank  t.  Jones,  85  N.  Y.  115,  1  Gumming,  Gas.  PriT.  Corp.  293. 

ti  See  opinion  of  Selden,  J.,  in  Bissell  t.  Railroad  Co.,  22  N.  Y.  259,  1  Onm* 
ming,  Gas.  Priv.  Corp.  202  (collecting  cases);  Davis  t.  Railroad  Oc*  181  Mas«» 
258,  1  Gumming,  Gas.  Priv.  Corp.  173  (but  see  Slater  Woollen  Go.  v.  Lamb,  143- 
Mass.  420,  9  N.  E.  823,  1  Gumming,  Gas.  Priv.  Corp.  260);  East  Anglian  Rys. 
Go.  V.  Eastern  Counties  Ry.  Co.,  11  G.  B.  776,  1  Gumming,  Gas.  Priy.  Oorp.  142; 
Directors,  etc.,  of  Ashbury  Railway  Carriage  &  Iron  Go.  t.  Riche,  L.  R.  7  H.  li.. 
653,  1  Gumming,  Gas.  Priv.  Corp.  152;  Pearce  v.  Railroad  Co.,  21  How.  441,  1 
Gumming,  Gas.  Priv.  Corp.  146;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  1  Gum- 
ming. Gas.  Priv.  Corp.  164,  W.  D.  Smith,  Gas.  Corp.  132,  Shep.  Gaa.  Oorp.  70; 
Downing  v.  Road  Co.,  40  N.  H.  230,  1  Gumming,  Gas.  Priv.  Corp.  148,  W.  D. 
Smith,  Gas.  Corp.  129,  Shep.  Gas.  Corp.  75;  Northwestern  Union  Packet  Go. 
V.  Shaw,  37  Wis.  655,  1  Gumming,  Gas.  Priy.  Corp.  245;  Straus  ▼.  Insurance  Go.,. 
5  Ohio  St.  59;  Central  Transp.  Go.  t.  Pullman's  Palace  Car  Co.,  189  U.  S.  24,  U 
Sup.  Gt  478;  Miller  v.  Insurance  Co.,  92  Tenn.  167,  21  S.  W.  39;  Buckeye  M.  & 
F.  Go.  V.  Harvey,  92  Tenn.  115, 20  S.  W.  427;  Bacon  v.  Insurance  Co.,  31  Miss.  116; 
Chewacla  Lime  Works  v.  Dismukes,  87  Ala.  344,  6  South.  122;  Miners'  Ditch  Go. 
V.  Zellerbach,  37  Gal.  543;  Albert  v.  Bank,  1  Md.  Gh.  Dec.  4()7;  Abbott  v.  Packet 
Co.,  Id.  542.    Thus,  where  two  railroad  companies,  in  excess  of  their  powers,  con- 
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performance  by  the  corporation  would  not  render  the  other  poxty 
liabla"  We  are  speaking  here  only  of  eases  in  which  the  action  is 
brought  directly  on  the  contract.  Actions  quasi  ex  contractu  in 
disaffirmance  of  the  contract  may  be  maintained.**  Not  only  is 
the  defense  of  ultra  vires  available  to  the  corporation  in  an  action 
by  the  other  party  on  the  contract,  but  it  is  also  available  to  the 
other  party  in  an  action  by  the  corporation.  The  contract,  according 
to  the  doctrine  of  these  cases,  being  wholly  null  and  void,  cannot 
be  made  the  foundation  of  an  action  by  either  party.** 

"The  reasons,"  said  Mr.  Justice  Gray,  "why  a  corporation  is  not 
liable  upon  a  contract  ultra  vires, — that  is  to  say,  beyond  the  pow- 
ers conferred  upon  it  by  the  legislature,  and  varying  from  the  objects 
of  its  creation,  as  declared  in  the  law  of  its  organization, — are:  (1) 
The  interests  of  the  public  that  the  corporation  shall  not  transcend 
the  powers  granted;  (2)  the  interest  of  the  stockholders  that  the  cap- 
ital shall  not  be  subjected  to  the  risk  of  enterprises  not  contemplated 
by  the  charter,  and  therefore  not  authorized  by  the  stockholders  in 
subscribing  for  the  stock;  (3)  the  obligation  of  every  one  entering 
into  a  contract  with  a  corporation  to  take  notice  of  the  legal  limits 
of  its  powers.**  •• 

Same — Ignorance  of  Ultra  Vires  Character  of  Thansactzon. 

Even  in  those  states  where  the  courts  hold  ultra  vires  contracts 
illegal  and  void,  they  make  an  exception  to  the  rule  where  the  party 

•olidated,  and  as  a  consolidated  company  purchased  property  in  excess  of  their 
powers,  and  gave  notes  therefor,  it  was  held  that  an  indorsee  of  the  notes,  who 
had  notice  of  the  circumstances  under  which  they  were  given,  could  not  maintain 
an  action  against  the  corporations  thereon.  Pearce  ▼.  Railroad  Ck).,  supra.  So 
where  a  corporation  purchased  and  received  property  which  it  was  not  authorized 
to  purchase  or  receive,  it  was  held  that  nn  action  would  not  lie  against  it  for  the 
price.  Downing  v.  Road  Co.,  supra.  And  where  a  railroad  company  and  a  mauii- 
factnring  company  joined  in  an  ultra  Tires  subscription  to  contribute  to  defray  the 
expenses  of  a  festival,  and  the  festival  w«ui  held,  and  the  expenaes  paid  by  the 
committee,  it  was  held  that  the  committee  coald  not  maintain  an  action  on  the 
subscription.    Davis  v.  Railroad  Co.,  supra. 

M  Oregon  Bj.  &  Nay.  Co.  v.  Oregonian  Ry.  Co.,  180  U.  S.  1,  9  Sup.  Ct.  409. 

««  Post,  p.  177. 

s«  Downing  t.  Road  Co.,  40  N.  U.  230, 1  Cumming,  Cas.  Priv.  Corp.  148,  W.  D. 
Smith,  Caa.  Corp.  129,  Shep.  Cas.  Corp.  75. 

s«  Pittsburgh,  O.  &  Bt  L.  Ry.  Cow  T.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371.  9 
Sop.  Ct.  770. 


I 
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dealing  with  the  corporation  did  not  know,  and  is  not  chargeable 
with  knowledge  of,  the  ultra  vires  nature  of  the  contract  into  which 
he  entered.  The  cases  are  virtually  agreed  that,  if  the  officers  of  a 
corporation  make  a  contract  with  a  man  in  regard  to  matters  ap- 
parently within  the  powers  of  the  corporation,  but  which,  upon  proof 
of  extrinsic  facts,  of  which  he  had  no  notice,  and  of  which  he  is  not 
chargeable  with  notice,  is  shown  to  have  been  ultra  vires,  the  cor- 
poration may  be  held  liable,  unless  it  may  and  does  avoid  liability 
by  taking  timely  steps  to  prevent  loss  or  damage  to  the  other  party.** 
Thus,  if  a  corporation  empowered  to  build  and  operate  a  certain  line 
of  railroad  should  purchase  rails  for  the  purpose  of  building  an- 
other line,  or  for  the  purpose  of  speculating  in  them,  without  the 
knowledge  of  the  vendor,  the  corporation  could  be  held  on  the  con- 
tract.'^ So,  if  a  corporation,  which  is  limited  by  its  charter  as  to 
the  amount  of  indebtedness  it  may  incur,  should  purchase  prox)erty, 
and  in  doing  so  exceed  that  amount,  the  seller,  being  ignorant  of  the 
amount  of  the  company's  indebtedness  at  the  time  of  the  purchase, 
could  hold  it  on  the  contract.** 

It  is  held,  however,  that  where  a  corporation  is  created,  and  its 
powers  conferred  by  a  public  act,  a  man  who  enters  into  a  contract 
with  it,  which  is  clearly  in  excess  of  its  powers  as  shown  by  the  act, 
cannot  enforce  the  contract,  for  he  is  chargeable  with  knowledge  of 
public  laws,  and  therefore  of  the  powers  of  the  corporation.**  Thus 
it  has  been  held  that  if  a  corporation,  not  being  authorized  by  its 
charter,  enters  into  a  contract  of  guaranty  or  suretyship,  this  is 
clearly  in  excess  of  its  powers,  and  that  the  other  party  is  charge- 
able with  knowledge  of  this  fact,  and  cannot  hold  it  liable.** 

Same —  Unauthorized  Exercise  of  Authorized  Powers. 

Some  of  the  courts  have  made  this  distinction:  l^at  contracts  of 
corporations  which  they  have  no  authority  at  all  to  make  are  void 

and  unenforceable;  but  that  contracts  which  are  within  the  general 

« 

>•  Miners'  Ditch  Ga  t.  Zellerbach,  37  Gal.  543;  Lucas  t.  Tranafer  Ck>.,  70  Iowa, 
542,  30  N.  W.  771;  Bissell  v.  Railroad  Ck>.,  22  N.  T.  259,  1  Cii  mining,  Oaa.  Prir. 
Corp.  196,  pea*  Comatock,  0.  J.;    Boyce  ▼.  Coal  Co.,  37  W.  Va.  73,  10  S.  B.  501. 

ST  Dictam  in  Lacaa  t.  Tranafer  Co.,  supra. 

as  Humphrey  ▼.  Association.  60  Iowa,  607. 

i*  Lucaa  t.  Transfer  Co.,  70  Iowa,  542,  80  N.  W.  771. 

*•  Lucas  t.  Transfer  Co.,  supra. 
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scope  of  their  powers,  but  which  are,  in  some  particulars,  in  excess 
of  those  powers,  are  valid,  unless  by  reason  of  such  excess  they  are 
against  public  policy.  The  Wisconsin  court  applied  this  rule  to  a 
case  in  which  a  corporation  had  exceeded  its  powers  in  lending 
money  for  two  years,  instead  of  one,  and  upon  note  and  mortgage, 
instead  of  upon  bond  and  mortgage,  and  held  that  the  corporation 
could  maintain  an  action  upon  the  securities.**  The  same  principle 
was  applied  where  a  bank  limited  by  its  charter  to  taking  ten  per 
cent  interest  on  loans  discounted  a  note  at  twelve  per  cent  It  was 
held  that  the  loan  was  valid  as  to  ten  per  cent  interest,  and  void  only 
as  to  the  excess.**  On  this  point,  however,  the  cases  are  conflict- 
ing." 

Same — Severable  Thinaaction. 

A  contract  or  transaction  by  a  corporation,  if  severable,  may  be 
Talid  in  so  far  as  it  is  within  the  powers  of  the  corporation,  though 
in  part  it  is  ultra  vires.  Thus,  if  a  railroad  company,  having  im- 
plied authority  to  issue  bonds  in  order  to  raise  money  for  its  busi- 
ness, but  without  authority  to  execute  a  mortgage  on  its  property, 
issues  bonds  secured  by  a  mortgage,  the  invalidity  of  the  mortgage 
cannot  be  set  up  to  defeat  a  recovery  on  the  bonds.**  So  where  a 
railroad  or  other  corporation  has  express  authority  to  mortgage  its 
property,  a  mortgage  executed  by  it,  covering  both  its  property  and 
its  franchise,  will  not  be  avoided  as  to  the  property  by  the  fact  that 
there  was  no  authority  to  mortgage  the  franchise.** 

Same — Negotiable  BUle  and  Notes — Bonds. 

A  negotiable  bill  or  note  accepted,  made,  or  indorsed  by  a  corpora- 
tion, in  excess  of  the  powers  conferred  upon  it  by  its  charter,  stands, 
of  course,  upon  exactly  the  same  footing  as  other  contracts,  as  be- 
tween the  original  parties.  Difficult  questions  arise  in  cases  where 
the  instrument  has  passed  into  the  hands  of  one  who  claims  to  be  a 
bona  fide  holder  for  value.    These  rules  seem  to  be  well  settled  in 

SI  Germantown  Farmers'  Mut  Ins.  Co.  ▼.  Dbeiu,  43  Wis.  420.  And  see  Rock 
Birer  Bank  ▼.  Sherwood,  10  Wis.  280;  Littlewort  ▼.  DaTis,  50  Miss.  403. 

ss  Rock  RWer  Bank  ▼.  Sherwood,  supra. 

tt  Bank  of  Chillicothe  ▼.  Swayne,  8  Ohio,  257. 

t«  Philadelphia  &  S.  R.  Co.  ▼.  Lewis,  33  Pa.  St  33.  And  see  Pittsburgh,  a  A 
8t  L.  Rj.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371,  9  Sup.  Ct.  770. 

••  Olonln^r  t.  Railroad  Co.,  130  Pa.  St.  13,  21  AU.  211. 
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most  jurisdictions.  If  the  execution  or  indorsement  of  a  negotiable 
instrument  by  a  corporation  is  obviously  foreign  to  the  purposes  of 
its  charter,  such  an  instrument  is  void  into  whosoever's  hands  it 
may  come,  for  every  person  is  chargeable  with  notice  of  its  ultra  vires 
character;  but  if  a  corporation  is  of  such  a  character  that  it  may 
have  occasion  to  execute  or  to  take  and  indorse  such  instruments  in 
the  conduct  of  its  business,  and  it  accepts  a  bill  or  executes  a  note, 
or  indorses  a  bill  or  note,  for  a  purpose  that  is  foreign  to  its  objects, 
as  where  it  gives  its  paper  as  an  accommodation,  or  in  payment  for 
property  which  it  has  no  authority  to  purchase,  the  instrument  will 
be  binding  in  the  hands  of  a  purchaser  for  value  and  without  no- 
tice.** If  the  purchaser  had  notice  in  fact,  or  if  the  circumstances 
were  such  as  to  put  him  on  inquiry,  and  charge  him  with  notice,  of 
the  ultra  vires  character  of  the  transaction,  he  cannot  recover,  unless 
under  rules  hereafter  shown  the  original  holder  could  recover.*^  An 
indorser  of  the  note  of  a  corporation  which  is  expressly  prohibited 
from  issuing  notes,  though  the  note  is  negotiable  in  form,  is  not 
liable  thereon.** 

As  we  have  seen,  the  bonds  issued  by  a  corporation,  and  the  cou- 
pons attached  thereto,  will  be  regarded  as  negotiable  instruments, 
and  as  subject  to  the  rules  of  law  relating  to  such  instruments,  if  it 
appears  from  the  form  in  whi(^  they  were  issued,  and  the  mode  of 
giving  them  circulation,  that  they  were  intended  to  have  this  char- 

••  Norton,  Bills  &  N.  211-215;  Monument  Nat  Bank  y.  Globe  Works,  101  Mass. 
57,  1  Gumming,  Cas.  Priv.  Corp.  815;  National  Park  Bank  ▼.  German-American 
M.  W.  &  S.  Co.,  116  N.  Y.  281,  22  N.  E.  567,  1  Gumming,  Gas.  Priy.  Corp.  318, 
Shep.  Cas.  Corp.  132;  National  Bank  ▼.  Young,  41  N.  J.  Eq.  531,  7  Atl.  488;  Bx 
parte  Estabrook,  Fed.  Cas.  Na  4,534;  Ridgway  ▼.  Bank,  12  Serg.  &  R.  (Pa.)  256; 
Southern  Loan  Go.  y.  Morris,  2  Pa.  St.  175;  Mclntire  t.  Preston,  5  Gilman  (111.) 
48;  Auerbach  ▼.  Mill  Co.,  28  Minn.  291,  9  N.  W.  799;  Jacobs  Pharmacy  Co.  v. 
Southern  Banking  &  Trust  Go.  (Ga.)  25  S.  E.  171;  Marshall  Nat  Bank  t.  O'Neal 
(Tex.  Civ.  App.)  34  S.  W.  344. 

BT  National  Park  Bank  t.  German-American  M.  W.  &  S.  Oo.,  supra.  In  this  case 
a  corporation  without  authority  indorsed  promissory  notes  for  the  accommodation 
of  the  maker,  who  himself  had  them  discounted.  It  was  held  that  the  fact  that 
the  maker  had  them  discounted  for  his  own  benefit,  being  unexplained,  was  notice 
to  the  discounter  that  the  indorsement  was  not  in  the  usual  course  of  business,  but 
merely  for  the  accommodation  of  the  maker,  and  that  the  discounter,  therefore, 
could  not  hold  the  corporation  liable.    And  see  Price  t.  Coal  Cow  (Ky.)  32  S.  W.  267. 

SB  Southern  Loan  Co.  t.  Morris,  2  Pa.  St.  175. 
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acter.    And  they  will  be  subject  to  the  rules  protecting  bona  fide 
purchasers  of  negotiable  instruments.'* 

Same — AcUona  Quad  ex  CbrUractu — Suit  in  Equity  for  Accounting. 
If  a  corporation  has  received  money  or  property  or  the  benefit  of 
servioes  under  an  ultra  vires  contract,  the  courts  are  virtually  agreed 
that  it  may  be  compelled  to  refund  the  value  of  that  which  it  has  actu- 
ally received  in  an  action  quasi  ex  contractu,  or,  in  a  proper  case,  in 
a  suit  for  an  accounting.**  Thus,  where  a  manufacturing  company 
purchased  materials  for  the  purpose  of  selling  them  again  on  specula- 
tion, it  was  held  that  the  seller,  after  delivering  part  and  repudiating 
the  contract,  could  recover  the  value  of  the  materials  delivered.  *1t 
is  to  be  observed,'*  said  the  court,  "that  the  contract,  though  void  in 
law,  involved  no  element  of  criminality,  and  nothing  of  an  immoral 
nature.  The  case  is  not,  therefore,  one  in  which  the  law  will  leave 
the  parties  without  redress  for  the  consequences  of  criminal  or  im- 
moral action.  The  plaintiff  has  a  right  to  sell  her  manufacture,  and 
to  be  paid  for  it;  the  defendant  has  received  something  of  value  from 
her,  and  there  is  manifest  equity  in  its  being  required  to  make  pay- 
ment, notwithstanding  it  exceeded  its  powers  in  the  purchase."*^ 
And  if  money  is  paid  by  a  corporation  under  a  contract  which  is 
merely  ultra  vires,  and  not  otherwise  lawful,  it  may  recover  the 
money  in  an  action  for  money  had  and  received.  Thus,  where  a 
transportation  company  entered  into  an  ultra  vires  contract  to  pur- 
chase wheat,  and  paid  part  of  the  price,  it  was  held  that  on  failure 

*•  Ante,  p.  14S,  and  cases  there  cited. 

*•  Day  ▼.  Buggy  Co.,  57  Mich.  146,  23  N.  W.  628,  and  1  Gumming,  Gas.  Priv. 
Corp.  261;  Northwestern  Union  Paclcet  Go.  r.  Shaw,  37  Wis.  655,  1  Gumming, 
Gas.  PriT.  Gorp.  245;  Davis  t.  Raihx>ad  Go.,  131  Mass.  258, 1  Gumming,  Gas.  Prir. 
Gorp.  173;  Morville  t.  Tract  Soc.,  128  Mass.  129;  White  ▼.  Banic,  22  Piclc.  (Mass.) 
181,  1  Gumming,  Gas.  PriT.  Gorp.  239;  New  Gastle  Northern  IL  Go.  ▼.  Simpson, 
23  Fed.  214;  Logan  Gounty  Nat.  Bank  t.  Townsend,  139  U.  S.  67,  11  Sup.  Gt. 
496;  In  re  Gorls  &  Y.  Ry.  Go.,  4  Gh.  App.  748.  1  Gumming,  Gaa.  Prir.  Gorp.  265; 
Nashua  &  L.  R.  Gorp.  t.  Boston  &  L.  R.  Gorp.,  164  Mass.  222,  41  N.  E.  268; 
Anthony  v.  Machine  Go.,  16  R.  I.  571,  18  Atl.  176;  Manville  v.  Mining  Go.,  17 
Fed.  425;  Moore  v.  Tanning  Go.,  60  Vt.  459,  15  Atl.  114;  Manchester  &  L.  R. 
R.  T.  Concord  R.  R.  (N.  H.)  20  Atl.  383.  And  see  Paul  t.  Gity  of  Kenosha,  22 
Wis.  266;  Louisiana  ▼.  Wood,  102  U.  S.  294;  Brown  v.  Gity  of  Atchison,  39 
Kan.  37,  17  Pac.  466;  Humphrey  t.  Association,  50  Iowa,  607. 

«^  Day  T.  Buggy  Go.,  supra. 
Glk.Pr.CoTp.— 12 
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of  the  other  party  to  deliyer  the  wheat  the  money  could  be  recoyered 
back  by  the  corporation.** 

Sams — Rdief  m  Equii/y  against  Ultra    Vires  CbtUract, 

Where  a  corporation  has  received  the  connderation  for  an  ultra 
vires  contract,  and  then  comes  into  a  court  of  equity  asking  to  have 
the  contract  declared  void,  and  to  be  restored  to  the  rights  which  it 
parted  with,  the  relief  will  not  be  granted  unless  the  corporation 
restores  the  consideration  which  it  has  received.  In  American  Union 
TeL  Oo.  V.  Union  Pac.  By.  Co.,  **  a  railroad  company,  authorized  also 
to  construct  and  operate  a  telegraph  line,  leased  the  telegraph  line 
to  another  without  authority,  and  received  the  consideration.  It 
afterwards  brought  suit  in  equity  to  set  the  lease  aside,  and  recover 
possession  of  the  property.  Judge  McOrary  hdd  that  the  relief 
would  not  be  granted  unless  it  returned  the  consideration  which  it 
had  received. 

If  an  ultra  vires  contract  has  been  fully  executed,  neither  party  can 
maintain  an  action  at  law  or  a  suit  in  equity  to  recover  what  he  or  it 
has  parted  with.  Thus  one  who  has  sold,  received  payment  for,  and 
conveyed  land  to  a  corporation  cannot  sue  to  rescind  the  oonyey- 
ance  on  the  ground  that  the  corporation  had  no-  power  to  purchase. 
Nor,  under  the  same  circumstances,  could  the  corporation  rescind  the 
purchase  and  recover  what  it  has  paid.** 

Same — Bcrrowing  Mon&i^ — Subrogation  of  Lender. 

In  equity,  if  a  corporation  borrows  money  without  authority,  but 
applies  it  in  whole  or  in  part,  directly  or  indirectly,  to  the  payment  of 
valid  debts,  the  lender  will  not  lose  the  money  thus  applied,  but  will 
be  subrogated  to  the  rights  of  the  creditors  of  the  corporation  thus 
paid,  and  to  that  extent  may  enforce  his  claim  against  the  corpora- 
tion. And  if  for  such  loan  the  corporation,  without  authority,  issues 
debentures  or  bonds,  the  holders  of  them  will  occupy  the  same  posi- 
tion as  the  lender.*'    This  doctrine  depends  on  the  fact  that  liabili- 

«s  Northwestern  Union  Packet  Co.  ▼.  Shaw,  supra. 

«s  1  McCrary,  188.  1  Fed.  745»  and  1  Gumming,  Oaa.  Prir.  Oorp.  28i. 

44  Long  V.  Railway  Co.,  01  Ala.  519,  8  South.  706. 

4  8  In  re  Cork  &  Y.  Ry.  Co.,  4  Ch.  App.  748,  1  Cumming,  Cas.  Priv.  Corp.  265. 
This  and  similar  cases,  said  Sir  G.  M.  Giffard,  L.  J.,  in  Re  National  Permanent 
Benefit  Building  Soc.  5  Ch.  App.  300,  1  Cumming,  Cas.  Prir.  Oorp.  274,  "were 
decided  apon  a  principle  recognized  in  old  cases,  beginning  with  Marlow  r.  Pitfeild, 
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ties  of  the  company  are  not  increased,  and  it  is  not  to  be  applied 
where  the  money  borrowed  does  not  go  to  pay  valid  debts  of  the 
company/*  Bat  it  is  applicable  as  well  where  the  money  is  applied 
to  the  payment  of  debts  accruing  subsequent  to  the  borrowing  as 
when  it  is  applied  to  debts  then  existing/^  *The  test  is,  has  the 
transaction  really  added  to  the  liabilities  of  the  company?  If  the 
amount  of  the  company's  liabilities  remains,  in  substance,  unchanged, 
bat  there  is  merely  for  the  convenience  of  payment  a  change  of  the 
creditor,  there  is  no  substantial  borrowing  in  the  result,  so  far  as 
relates  to  the  position  of  the  company.  Regarded  in  that  light, 
it  is  consistent  with  the  principle  of  equity  that  those  who  pay  le- 
gitimate demands,  which  they  are  bound  in  some  way  or  other  to 
meet,  and  have  had  the  benefit  of  other  people's  money,  advanced  to 
them  for  that  purpose,  shall  not  retain  that  benefit,  so  as,  in  sub- 
stance, to  make  those  other  people  pay  their  debts.  I  take  that  to  be 
a  principle  sufficiently  sound  in  equity;  and  if  the  result  is  that  by 
the  transaction  which  assumes  the  shape  of  an  advance  or  loan,  noth- 
ing is  really  added  to  the  liabilities  of  the  company,  there  has  been 
no  real  transgression  of  the  principle  on  which  they  are  prohibited 
frran  borrowing."  *■ 

T%s  DoctrvM  AUowmg  a  Recovery  on  an  Ultra  Vires  ContraoL 

In  New  York,  Illinois,  Michigan,  Indiana,  and  many  other  states, 
the  doctrine  that  the  ultra  vires  contracts  of  a  corporation  are  so  far 
contrary  to  the  public  policy  and  illegal  that  they  cannot  form  the 
foundation  of  an  action,  except  as  heretofore  shown,  is  repudiated 
as  being  unjust,  and  not  founded  upon  any  sound  principle  of  public 

1  P.  Wms.  668,  where  tfiere  was  a  loan  to  an  infant,  and  the  money  was  apent 
in  paying  for  necessaries;  and  in  another  case  of  a  more  modem  date,  where  there 
was  money  actually  lent  io  a  lunatic,  and  it  went  in  paying  expenses  whidi  were 
necessary  for  the  lunatic.  In  such  case  it  has  been  held  that,  although  the  party 
lending  the  money  couM  maintain  no  acticm,  yet,  inasmuch  as  his  money  had 
gone  to  pay  debts  which  would  be  recoverable  at  law,  he  could  come  into  a  court 
of  equity,  and  stand  in  the  place  of  those  creditors  whose  debts  had  been  so  paid. 
^  *  ^  It  is  a  very  clear  and  definite  principle  which  ought  not  to  be  departed 
from."  And  see  Wenlock  t.  River  Dee  Co.,  19  Q.  B.  Div.  155,  1  Gumming,  Gas. 
PriT.  Gorp.  277,  and  10  App.  Gas.  354. 

4S  In  re  National  Permanent  Benefit  Building  Soc.,  supra. 

«T  Wenlock  ▼.  River  Dee  Go.,  supra. 

49  Per  LfOrd  Selbome  in  Blackburn  Building  Soc.  ▼•  Cunliffe,  22  Gh.  Div.  61,  71. 
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policy.  And  the  doctrine  in  these  states  is,  to  use  the  language  of  the 
New  York  court  in  a  leading  case,  that  "the  plea  of  ultra  vires  should 
not,  as  a  general  rule,  prevail,  whether  it  is  interposed  for  or  against 
the  coi-poration,  when  it  would  not  advance  justice,  but,  on  the  con- 
trary, would  accomplish  a  legal  wrong."  *•  This  is  clearly  the  better 
doctrine,  and  is  supported  by  the  great  weight  of  decision  in  this 
country.  Want  of  authority,  as  was  pointed*  out  by  0<Mnstock,  O.  J., 
in  a  New  York  case,  may  render  a  contract  void;  but  mere  want  of 
authority,  without  more,  does  not  render  a  contract  illegal,  so  that 
it  can  under  no  circumstances  give  rise  to  an  action.  Contracts  are 
illegal  either  in  respect  to  the  consideration  or  the  promise.  Where 
both  of  these  are  lawful  and  right,  the  maxim  "Ex  turpi  causa  non 
oritur  actio,''  can  have  no  application*  The  incapacity  of  the  con- 
tracting party,  whether  it  be  a  corporation,  an  infant,  a  married 
woman,  or  a  lunatic,  has  nothing  to  do  with  the  legality  of  the  con- 
tract. A  promise  by  a  corporation,  therefore,  founded  on  a  lawful 
consideration,  and  to  do  that  which  in  itself  is  lawful  to  be  done, 
although  not  within  the  powers  granted  by  its  charter,  and  therefore 
ultra  vires,  is  not  illegal,"®  and  there  is  no  good  reason  why  it  should 
not  be  held  that  causes  of  action  may  arise  out  of  it  "A  transgres- 
sion of  this  nature  is  a  simple  excess  of  power  (using- that  word  to  ex- 
press the  roles  of  action  prescribed  in  their  charters,  and  by  which 
they  ought  to  regulate  their  conduct),  but  is  not  tainted  with  ille- 
gality, so  as  to  avoid  the  contract  or  dealing  on  that  ground.  This 
proposition,  it  seems  hardly  necessary  to  repeat,  is  applied  only  to 
transactions  which  involve  or  contemplate  no  violation  of  the  code 
of  private  or  criminal  law,  but,  on  the  oontraiy,  are  innocent  and  law- 
ful in  themselves."  •* 

*•  Whitney  Anns  Co.  v.  Barlow,  68  N.  Y.  62,  1  Gumming,  Cas.  PtIt.  Corpi  253; 
Kadiah  ▼.  Association,  151  lU.  581,  88  N.  B.  286;  Portland  L.  &  M.  Go.  t.  Gitj 
of  East  Portland,  18  Or.  21,  22  Pac.  586.    And  cases  cited  in  the  following  notes. 

BO  Per  Gomstock,  O.  J.,  in  BisseU  t.  Railroad  Co.,  22  N.  Y.  269,  1  Gumming, 
Gas.  Prir.  Gorp.  187,  198.     Gompare  the  opinion  of  Belden,  J.,  in  this  case. 

Bi  Per  Gomstock,  G.  J.,  in  Bissell  t.  Railroad  Co.,  supra.  It  was  further  said: 
'*The  words  'ultra  Tire^  and  Hllegality*  represent  totally  different  and  distinct 
ideas.  It  is  true  that  a  contract  may  have  both  of  these  defects,  but  it  may  also 
haye  one  without  the  other.  For  example,  a  bank  has  no  authority  to  engage  in 
bencTolent  enterprises.  A  subscription,  made  by  authority  of  tho  board  of  di- 
rectors, and  under  the  corporate  seal,  for  the  building  of  a  church  or  collego,  or  am 
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« 

In  accordance  with  this  view,  it  is  held  in  most  states  that,  if  a 
contract  entered  into  by  a  corporation  is  objectionable  merely  be- 
cause it  is  in  excess  of  the  powers  conferred  upon  the  corporation  by 
its  charter,  not  being  otherwise  contrary  to  law,  and  it  has  been 
so  far  perform'ed  or  acted  upon  by  one  of  the  parties  that  it  would 
be  inequitable  to  hold  the  contract  void,  the  other  party  cannot  de- 
feat an  action  brought  on  the  contract  itself  by  setting  up  the  de- 
fense that  it  was  ultra  vires.^'  Thus  it  has  been  held  that  if  a  cor- 
poration enters  into  an  ultra  vires  contract  to  purchase  goods,  and 
the  goods  are  delivered  to  it,  so  that  it  receives  the  benefit  of  the 

almshoui^  would  be  clearly  ultra  rliea,  but  it  would  not  be  illegal.  If  every  cor- 
poration abould  ezpresBly  aasent  to  such  an  application  of  the  fonds,  it  would  atill 
be  ultra  Tires,  but  no  f^rong  would  be  committed,  and  no  pubUc  interest  violated. 
So  a  manufacturing  corporation  may  purchase  ground  for  a  schoolhouse  or  a  place 
of  worship  for  the  intdlectual,  religious,  and  moral  improvement  of  its  operatives; 
H  may  buy  tracts  and  books  of  instruction  for  distributian  among  them.  Such 
dealings  are  outside  of  the  charter;  but,  so  far  from  being  illegal  or  wrong,  they  are 
in  themselves  benevolent  and  praiseworthy.  So  a  churdi  corporation  may  deal  iu 
exchange.  This,  although  ultra  vires,  is  not  illegal,  because  dealing  in  exchange  is, 
in  itself,  a  lawful  business,  and  there  is  no  state  policy  in  restraint  of  that  busi- 


ness." 


BS  Bissell  V.  Raihroad  Co.,  22  N.  Y.  259,  1  Gumming,  Oas.  Priv.  Corp.  187; 
Parish  v.  Wheeler,  22  N.  Y.  494,  2  Gumming,  Gas.  Priv.  Corp.  58;  Whitney  Arms 
Go.  V.  Barlow,  63  N.  Y.'  62,  1  Gumming,  Gas.  Priv.  Corp.  259;  Holmes  &  Griggs 
Manof  g  Gow  v.  Holmes  &  Wessell  Metal  Co.,  127  N.  Y.  252^  27  N.  E.  831;  Denver 
Fire  Ins.  Go.  t.  McGlelland,  9  Colo.  11,  9  Pac.  771,  1  CnmmUig,  Gas.  Priv.  Corp. 
227;  Bradley  v.  Ballard,  55  IlL  413,  1  Gumming,  Gas.  Priv.  Corp.  249,  W.  D. 
Smith,  Gas.  Corp.  187,  Shep.  Gas.  Corp.  68;  Heims  Brewing  Go.  v.  Flannery,  187 
IU.  309,  27  N.  B.  286;  Day  v.  Buggy  Ca,  57  Mich.  151,  23  N.  W.  628,  1  Gummhig, 
Gas.  Priv.  Corp.  261;  Carson  City  Sav.  Banlc  v.  Carson  City  El.  Co.,  90  Mich.  550, 
61  N.  W.  641;  Dewey  v.  Railway  Co.,  91  Mich.  851,  51  N.  W.  1063;  Slater  Woolen 
Go.  V.  Lamb,  143  Mass.  420,  9  N.  B.  82B,  1  Gumming,  Gas.  Priv.  Corp.  260  (Sem- 
ble);  Camden  &  A.  R.  Go.  v.  May's  Landing,  etc.,  R.  Co.,  48  N.  J.  Law,  530,  7 
Atl.  523;  State  Board  of  Agriculture  v.  Citizens'  St  Ry.  Co.,  47  Ind.  407,  1  Gum- 
ming, Gas.  Priv.  Corp.  222;  Chicago  &  A.  Ry.  Co.  v.  Derkes,  103  Ind.  520,  3  N. 
E.  239;  Wright  v.  Hughes,  119  Ind.  324,  21  N.  B.  907;  City  of  Corpus  Christi  v. 
Central  Wharf  A  Warehouse  Co.,  8  Tox.  Civ.  App.  94^  27  S.  W.  803;  Steger  v. 
Davis,  8  Tex.  Civ.  App.  23,  27  S.  W.  1008;  Wright  v.  Pipe  Line  Co.,  101  Pa.  St 
204;  Seymour  v.  Society,  54  Minn.  147,  55  N.  W.  907;  Magee  v.  Improvement 
Co.,  98  Gal.  678,  33  Pac.  772;  Manchester  &  L.  R.  Co.  v.  Concord  R.  Co.,  66  X. 
H.  100,  20  Atl.  383;  Union  Hardware  Go.  v.  Plume  &  Atwood  Manufg  Co.,  58 
Conn.  219.  20  Aa  455. 
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oontract,  the  other  party  may  maintain  an  action  on  the  contract  it- 
self for  the  price  agreed  upon.**  So  it  has  been  held  that,  if  the  price 
has  been  paid  under  an  ultra  vires  contract  for  the  purchase  of  goods, 
an  action  may  be  maintained  on  the  contract  for  failure  to  deliver  the 
goods.  And  if  a  corporation  sells  and  delivers  goods  in  carrying  on  a 
business  that  is  merely  ultra  vires,  it  has  been  held  that  the  pur- 
chaser cannot  defeat  an  action  for  the  price  on  the  ground  that  the 
sale  was  ultra  vires.'*  So,  if  a  corporation  borrows  money  for  an 
unauthorized  purpose,  and  gives  its  note  or  other  obligation  therefor, 
it  cannot  set  up  the  ultra  vires  character  of  the  contract  to  defeat  an 
action  thereon." '  And  the  same  rule  applies  where  a  corporation 
lends  money  or  furnishes  other  consideration  under  an  ultra  vires 
contract,  and  takes  the  other  party's  note  therefor.  The  other  party 
cannot  set  up  the  ultra  vires  character  of  the  contract  to  defeat  an 
action  by  the  corporation.** 

On  the  same  principle  it  has  been  held  that  if  a  corporation  en- 
gages in  the  business  of  an  innkeeper,  it  cannot  escape  an  innkeep- 
er's liability  to  a  guest,  as  for  property  lost,  by  setting  up  that  the 
business  wsb  not  authorized  by  its  charter.*^  So  where  a  street-rail- 
way company  agreed  to  pay  a  certain  sum  if  the  state  board  of  agri- 
culture would  hold  the  state  fair  at  a  certain  place,  it  was  held  that 
the  company  could  not  set  up  the  defense  of  ultra  vires  to  defeat  lia- 
bility on  its  contract,  after  the  fair  was  held  at  the  place  agreed  upon, 
and  it  had  the  benefit  therefrom  in  its  increased  traffic.**  So  where 
a  fire  insurance  company  which  had  issued  a  policy  of  insurance 

Bt  Wright  T.  Pipe  Line  Ca,  101  Pa.  St  204;  Dewey  t.  Railroad  Ck).,  91  Mich. 
861,  61  N.  W.  1063;  Tower*  ExceUor  &  Ginnery  Ca  t.  Inman,  96  Ga.  606^  23 
8.  E.  418;   and  other  cases  in  note  62»  supra. 

B«  Slater  Woolen  Co.  t.  Lamb,  143  Mass.  420,  9  N.  E.  823,  1  Cummin^,  Gas. 
PrlT.  CcHrp.  260. 

BB  Bradley  t.  Ballard,  66  111.  413,  1  Camming,  Gas.  PriT.  Oorp.  249,  W.  D. 
Smith,  Cas.  Corp.  137,  Shep.  Gas.  Corp.  68. 

B«  Steam  NaT.  Co.  ▼.  Weed,  17  Barb.  (N.  Y.)  378^  2  Gumming,  Cas.  PriT.  Corp. 
66;  Logan  y.  Association,  8  Tex.  CIt.  App.  490,  28  S.  W.  141;  Gorrell  v.  Insur- 
ance Go.,  11  G.  C.  A.  240,  63  Fed.  371;  Poock  r.  Association,  71  Ind.  367;  Pan- 
coast  T.  Insurance  Ca,  79  Ind.  172. 

BT  Magee  r.  Improvement  Co.,  98  Cal.  678,  33  Pac.  772. 

»•  State  Board  of  Agriculture  t.  Citizens*  St  Ry.  Co.,  47  Ind.  407,  1  Gumming, 
Gas.  PriT.  Corp.  222. 
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against  loss  of  crops  caused  by  hail,  and  received  the  preminm,  sought 
to  escape  liability  for  a  loss  on  the  ground  that  it  had  no  power  to 
insure  against  loss  by  hail,  the  court  held  that  the  defense  should  not 
be  allowed.'* 

Sams— Action  Mamtamable  hy  the  CbrparcUion. 

According  to  this  doctrine,  as  shown  by  the  illustrations  referred 
to  in  the  preceding  paragraph,  the  right  of  action  is  not  limited  to 
the  other  party  to  the  contract,  but  the  corporation  may  maintain 
an  action  where  it  has  performed  its  part  of  the  contract.  Mt  is 
very  well  settled,"  said  the  New  York  court  in  a  leading  case,  "that 
a  corporation  cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been,  in  good  faith,  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  of  the  perform- 
ance and  of  the  contract^  •  •  •  rp^^^  same  rule  holds  e  con  verso. 
If  the  other  party  has  had  the  benefit  of  a  contract  fully  performed 
by  the  corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the  cor- 
poration.'' •• 

SafM^J%s  Oround  of  This  Doct/rvne. 

The  true  ground  of  this  doctrine  is  that  of  equitable  estoppel^ 
whereby  the  defendant  is  not  permitted  to  rely  upon  or  show  the  in- 
validity of  the  contract  ^1n  such  a  case  the  contract  is  assumed 
by  the  court  to  be  valid,  the  i)arty  seeking  to  avoid  it  not  being  per- 
mitted to  attack  its  character  in  this  respect"  *^  The  reasons  by 
which  the  courts  have  been  influenced  are  obvious.  It  was  said  by 
Chief  Justice  Oomstock:  Commercial  manufacturing,  and  tmding 
corporations  ^re  brought  into  relation  with  almost  every  member 
of  the  community,  and  I  think  it  greatly  to  be  desired  that  in  laying 
down  the  rules  of  law  which  are  to  govern  in  such  relations,  we 
should  avoid  a  system  of  destructive  technicalities.  Those  rules 
should  be  founded  in  the  principles  of  justice  which  are  recognized 

••  Denver  Fire  Int.  Oa  ▼.  McClellaiid,  9  Colo.  11,  9  Pac.  771,  1  Oumming,  Cas. 
PriT.  Corp.  227. 

••  Whitney  Arms  Co.  t.  Barlow,  68  N.  Y.  62,  1  Cummlng,  Caa.  PriT.  Corp.  263. 

ii  Denver  Fire  Ina.  Co.  t.  McClelland,  9  Colo.  11,  9  Pac.  771,  1  Cumming,  Caa. 
PriY.  Corp.  227. 
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in  other  and  analogous  dealings  among  men."  *'  It  wonid  be  carry- 
ing the  doctrine  concerning  ultra  vires  contracts  to  an  unwarranted 
extent,  said  the  Indiana  court,  '^to  hold  that  a  corporation  might 
obtain  the  money  of  another,  and,  with  the  fruits  of  the  contract  in 
its  treasury,  interpose  the  defense  of  ultra  vires;  or,  having  used 
the  money  with  the  consent  or  acquiescence  of  its  stockholders,  ask 
that  the  lender  be  restrained  from  collecting  it  back,  on  the  ground 
that  the  money  was  obtained  in  violation  of  the  charter  of  the  cor- 
poration. Like  natural  persons,  corporations  must  b^  held  to  the 
observance  of  the  recognized  principles  of  common  honesty  ajid  good 
faith,  and  these  principles  render  the  doctrine  of  ultra  vires  unavail- 
ing when  its  application  would  accomplish  an  unjust  end,  or  result 
in  the  perpetration  of  a  legal  fraud.  After  a  corporation  has  re- 
ceived the  fruits  which  grow  out  of  the  performance  of  an  act  ultra 
vires,  and  the  mischief  has  all  been  accomplished,  it  comes  with  an 
ill  grace  then  to  assert  its  want  of  power  to  do  the  act  or  make  the 
contract,  in  order  to  escape  the  performance  of.  an  obligation  it  haB 
assumed.  The  most  that  can  be  said  in  the  present  case  is  that  there 
was  a  defect  of  power  to  engage  in  the  transaction  in  which  the 
money  borrowed  was  used.  The  power  to  borrow  money  was  ple- 
nary, and  subject  to  no  restrictions.  In  such  a  case,  although  the 
lender  may  know  that  it  is  the  purpose  of  the  borrower  to  use  the 
money  in  an  irregular  way,  yet,  if  the  contract  between  the  lender 
and  borrower  is  not  in  violation  of  law,  or  declared  void  by  statute, 
the  money  may  be  recovered,  unless  the  lender  was  in  some  way  im- 
plicated in  furthering  the  borrower's  design  or  accessory  to  the  pro- 
hibited or  illegal  act."  •• 

Same — Necessity  for  Performance  hy  the  Plamtif. 

The  courts  which  hold  this  doctrine  require  that  there  shall  have 
been  some  performance  on  the  part  of  the  plaintiff  which  will  render 

•t  Per  Gomstock,  C.  J.,  in  Bissell  t.  Railroad  Co.,  22  N.  Y.  269»  1  Camming, 
Caa.  Prir.  Corp.  187,  109. 

•8  Wright  T.  Hughes,  119  Ind.  324,  21  N.  B.  907.  "The  rule  requiring  the  ob- 
■enrance  of  good  faith  and  fair  dealing  is  as  applicable  to  corporations  as  to  in- 
dividiials.  Neither  can  involye  others  in  onerous  engagements,  and  with  the  con- 
sideration of  the  contract  in  their  possession,  disavow  their  acts,  to  the  damage 
and  discomfiture  of  others,  unless  it  clearly  appears  that  there  was  an  absolute 
want  of  capacity  to  make  the  contract"  Liouisyille,  N.  A.  &  C.  Ry.  Go.  ▼•  Flan- 
nagan,  118  Ind.  488,  14  N.  B.  370. 
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it  unjust  and  inequitable  to  permit  the  defendant  to  set  up  the  ultra 
vires  character  of  the  contract  in  defense.  They  will  not  lend  their 
aid  to  enforce  an  ultra  vires  contract  that  is  wholly  executory.** 
And  the  fact  that  the  contract  haa  been  partly  performed  on  one  or*^ 
both  sides  does  not  always  require  enforcement  as  to  the  residue. 
It  will  not  be  enforced  unless  its  enforcement  is  necessary  to  do  jus- 
tice. Thus,  where  a  corporation  empowered  to  purchase  material 
for  manufacturing  purposes  purchased  a  quantity  of  material  for  the 
purpose  of  selling  it  again  on  speculation,  the  seller  knowing  of  its 
purpose,  it  was  held  that  the  contract  was  void;  that  either  party 
could  repudiate  it  after  part  performance  by  both  parties,  and  on  re- 
pudiation of  it  by  the  seller,  and  in  a  suit  by  him  to  recover  the  , 
value  of  the  material  already  delivered,  the  corporation  could  not 
recover  damages  for  his  failure  to  perform  the  residue.**  ^ 

Same— Answers  to  ArgwnerUe  (igavnst  This  Doctrme. 

One  of  the  arguments  used  in  support  of  the  doctrine  that  no  ac- 
tion can  be  maintained  against  a  corporation  on  an  ultra  vires  con- 
tract is  that  one  dealing  with  a  corporation  is  bound  to  know  the 
extent  of  its  powers  to  contract;  that  the  act  under  which  it  exists, 
and  the  record  of  its  charter  or  articles  of  association,  furnish  no- 
tice of  the  extent  and  limitation  of  its  corporate  powers  and  au- 
thority to  contract  In  answer  to  this  it  was  said  by  the  supreme 
court  of  Colorado:  ^^While,  as  a  general  proposition,  this  is  true,  yet 
it  mast  be  conceded  that  this  constructive  notice  is  of  a  very  vague 
and  shadowy  character.  Every  one  may  have  access  to  the  stat- 
utes of  the  states  affecting  companies  incorporated  thereunder,  and 
to  their  articles  of  incorporation;  but  to  impute  a  knowledge  of  the 
probable  construction  the  courts  would  put  upon  these  statutes  and 
articles  of  incorporation  to  determine  questions  raised  upon  a  given 
contract  proposed  is  carrying  the  doctrine  of  notice  to  an  extent 
which  can  only  be  denominated  preposterous."  **     And  Chief  Jua- 

•«  Nassan  Bank  t.  Jones,  05  N.  Y.  115, 1  Camming,  Gas.  Priv.  Corp.  293;  Brad- 
ley T.  Ballard,  55  lU.  413;  Bosshardt  &  Wilson  Co.  ▼.  Crescent  Oil  Co.,  171  Pa. 
8t.  100,  32  Ati.  1120. 

«•  Daj  V.  Buggy  Co.,  57  Mich.  151,  28  N.  W.  626,  1  Camming,  Cas.  PtIt.  Corp. 
26L 

••  Denrer  Fire  Int.  Cow  t.  MeQeliand,  9  Colo.  11,  9  Pac.  771,  1  Camming,  Cas. 
PriT.  Corp.  227. 
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tice  Comstock  observed  in  a  New  York  case  that  *^b,  traveler  from 
New  York  to  Mississippi  conid  hardly  be  required  to  famish  himself 
with  the  charters  of  all  the  railroads  on  his  route,  or  to  study  a 
treatise  on  the  law  of  corporations,"  in  order  to  satisfy  himself  that 
the  railroad  companies  are  not  operating  their  roads  in  an  ultra  vires 
manner.*^ 

Another  argument  in  support  of  the  doctrine  that  an  action  should 
not  be  allowed  on  an  ultra  vires  contract  is  that  public  policy  and 
the  interests  of  the  state  require  that  corporations  shall  be  kept 
within  the  legitimate  exercise  of  their  powers.  In  answer  to  this 
it  has  been  said:  ^'This  may  be  true  to  a  certain  extent,  and  the  state 
may  interpose  to  revoke  their  charters  for  an  abuse  thereof;  but  we 
take  it  that  it  is  no  more  the  public  policy  of  the  state  to  protect  the 
business  of  private  corporations  than  that  of  its  individual  citizens; 
and  to  invoke  public  policy  in  a  case  like  the  one  at  bar  [a  case  in 
which  a  corporation  pleaded  ultra  vires  in  an  action  against  it  on  a 
contract  fully  performed  by  the  other  party  by  payment  of  the  con- 
sideration], in  order  to  prevent  a  corporation  from  doing  wrong,  by 
punishing  the  other  party,  would  differ  little  from  asking  a  court, 
on  the  ground  of  public  policy,  to  prevent  the  obtaining  of  money  or 
goods  through  false  pretenses  by  holding  that  the  party  defrauded 
should  be  punished  by  the  loss  of  his  money  or  goods/'  ** 

It  has  also  been  said  that  the  interests  of  the  stockholders  require 
that  corporations  be  held  strictly  within  their  legitimate  powers, 
so  that  the  capital  shall  not  be  subjected  to  the  risk  of  enterprises 
not  contemplated  by  the  charter,  and  therefore  not  authorized  by  the 
stockholders  in  subscribing  for  the  stock.  In  answer  to  this  argu- 
ment, it  is  sufficient  to  say  that  the  stockholders  control  or  influence 
the  corporation,  and  are  acting  as  a  corporation  for  their  personal 
benefit,  while  persons  dealing  with  it  have  no  control  or  influence 
over  it,  nor  interest  in  it  There  is  no  reason,  therefore,  why  the 
stockholders  should  be  protected  at  the  expense  of  the  public. 

«T  Per  Comstock,  O.  J.,  in  BineU  r.  Railroad  Oo.,  22  N.  Y.  259,  1  Cnmmlng, 
Cas.  PriT.  Corp.  187. 

•8  Denver  Fire  Int.  Go.  v.  McClelland.  9  Colo.  11*  9  Pac  771,  1  Camming,  Oaa. 
PrlT.  Corp.  227. 
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SaTJie — Specific  Perfoy^numce. 

It  has  been  held  that  a  court  of  equity  will  not  compel  specific 
performance  of  an  ultra  vires  contract,  even  though  it  may  have 
been  partly  performed  by  the  complainant.  In  a  Michigan  case, 
a  bank  had  entered  into  an  ultra  vires  contract  to  purchase  land 
from  a  third  person,  and  sell  it  to  the  defendant.  After  the  land 
had  been  purchased  by  the  bank,  the  defendant  refused  to. carry  out 
the  contract,  and  the  bank  brought  suit  in  equity  for  specific  per- 
formance. The  court  held  that  the  relief  could  not  be  granted,  as 
it  eonld  not,  consistently  with  equitable  principles,  assist  the  bank 
to  cany  into  execution  a  contract  to  violate  its  charter,  and  that  the 
purchase  of  the  property  by  the  bank  after  the  contract  was  made 
could  make  no  difference.  '^Equity,''  it  was  said,  ^^will  aid  no  one 
in  doing  that  which  is  unlawful/'  ** 

ILLEGAL  CONTBACTS. 

68.  CkmtractB  of  a  corporation  may  be  illegal  on  othez* 
grotinds  than  because  they  are  ultra  vires;  that  is, 
nnlawftil  in  the  sense  in  which  a  contract  by  an  in- 
dividual may  be  unlawful.  A  contract  which  is  il- 
legal in  this  sense  is  subject  to  the  same  rules  that 
govern  illegal  contracts  by  individuals.  Oenerally, 
no  action  can  grow  out  of  it. 

Ocmtracts  of  corporations  may  not  only  be  ultra  vires,  but,  like  the 
oontracts  of  an  individual,  they  may,  on  other  grounds,  be  ill^al  in 
the  sense  of  the  maxim,  ''Ex  turpi  causa  non  oritur  actio.^^  In  the 
absence  of  express  statutory  provision  to  the  contrary,  a  corporation 
can  make  no  contract  which  would  be  illegal  if  it  were  made  by  an 
individual.  Thus  a  contract  by  a  corporation,  like  a  contract  by 
an  individual,  is  illegal  if  it  contemplates  the  publication  of  a  libel, 
or  a  fraud  upon  third  persons,  or  the  doing  of  an  act  which  is  pro- 
hibited by  statute  under  a  penalty,  or  if  it  is  contrary  to  public  poll- 
cjf  UB  in  the  case  of  wagering  contracts,  contracts  in  restraint  of 
trade,  eta    A  corporation  authorized  by  its  charter  to  engage  in  the 

••  Bank  of  Michigan  ▼.  NUea,  Walk.  (Mich.)  90,  1  Done.  401,  1  Onmming,  Oat. 
PriT.  Corp.  291. 


188  POWERS    AND    LIABILITIES    OP   CORPORATIONS.  (Ch.  6 

basiness  of  manufacturing  and  selling  an  article  or  product,  and  to 
own  the  property  necessary  for  that  purpose,  has  no  right  to  buy 
up  the  business  and  property  of  all  the  other  persons  and  companies 
engaged  in  the  business,  for  the  purpose  of  obtaining  a  monopoly; 
and,  if  it  does  so,  quo  warranto  proceedings  may  be  maintained  by 
the  state  to  oust  it  from  the  exercise  of  its  franchise.^^  The  princi- 
ples of  law  which  apply  to  illegal  contracts  are  substantially  the  same 
where  the  contract  is  by  a  corporation  as  where  it  is  by  an  individual. 
The  student,  therefore,  must  refer  in  this  connection  to  works  on  the 
general  law  of  contracts.^  ^  There  are  a  few  qnestionfl  that  are  pe- 
culiar to  corporations. 

Even  in  those  jurisdictions  where  the  ultra  vires  contracts  of  a 
corporation  are  not  regarded  as  illegal  in  the  sense  that  no  action 
can  be  maintained  upon  them,  unless  there  is  an  express  prohibition 
in  the  charter  or  in  some  statute,  there  are  some  exceptions.  An 
ultra  vires  contract  that  is  not  expressly  prohibited  will  nevertheless 
be  declared  iUegal  if  it  is  in  its  nature  and  effect  clearly  contrary  to 
public  policy.  Thus  it  has  been  held  in  New  York  that  a  contract  by 
which  a  bank,  organized  under  the  laws  of  the  state,  subscribes  for  or 
agrees  to  purchase  stock  in  a  railroad  company,  and  so  to  be  a 
stockholder  therein,  and  subject  to  liability  as  audi,  is  not  merely 
ultra  vires,  but  is  illegal,  though  not  expressly  prohibited.  **The 
spirit  of  the  law,"  it  was  said,  "as  well  as  a  sound  public  policy,  for- 
bid these  institutions  from  risking  the  moneys  intrusted  to  their  care 
in  doubtful  speculations  or  enterprises,'*  ** 

Contracts  Disabling  Corporations  from  Perfomvi/ng  Duties  to  tha 

Public 

A  railroad,  steamboat,  gas,  water,  or  other  like  corporation  can 
make  no  contract  which  will  interfere  with  its  performance  of  the  du- 
ties which  it  owes  to  the  public.  Such  a  contract  is  not  merely  ultra 
vires.  It  is  illegal,  and  absolutely  void,  as  being  contrary  to  public 
policy.  It  is  a  well-settled  principle  "that  where  a  corporation,  like 
a  railroad  company,  has  granted  to  it  by  charter  a  franchise  in- 
tended in  large  measure  to  be  exercised  for  the  public  good,  the  due 

TO  DistiUinc  ft  Cattle  Feeding  Oo.  ▼.  People,  156  lU.  448,  41  N.  B.  188;   post, 
p.  240. 
71  See  Clark,  Cont  874-507. 
1'^  Nassau  Bank  r.  Jones,  95  N.  Y.  115,  1  Camming,  Cas.  Priy.  Corp.  293. 
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performance  of  those  functions  being  the  consideration  of  the  pub- 
lic grant,  any  contract  which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes,  without  the  consent  of  the 
state,  to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  burden  which  it  imposes, 
is  a  violation  of  the  contract  with  the  state,  and  is  void  as  against 
public  policy/'** 

Effect  of  Expreas  ProhUntion  in,  Chofrter. 

If  the  charter  of  a  corporation,  instead  of  merely  not  authorizing 
it  certain  contract,  expressly  prohibits  it,  the  contract  stands  upon  a 
different  footing  from  one  that  is  merely  ultra  vires.  As  a  rule,  it  is 
illegal  and  void,  and  no  action  can  be  maintained  upon  it,  or  grow 
out  of  it  The  maxim,  **Ex  turpi  causa  non  oritur  actio,"  applies.^* 
In  White  v.  lYanklin  Bank^^  the  defendant  had  taken  a  deposit  for 
it  certain  time,  and  promised  to  repay  it  at  the  expiration  of  that 
time,  in  violation  of  a  statute  declaring  that  no  bank  should  make  or 
issue  any  note,  bill,  check,  draft,  acceptance,  certificate,  or  contract, 
in  any  form  whatever,  for  the  payment  of  money,  at  any  future  day 
-certain,  etc.  It  was  held  that  the  transaction  was  illegal  and  void, 
because  expressly  prohibited  by  statute,  and  that  no  action  could  be 
maintained  on  the  contract. 

If  the  charter  of  a  corporation,  including  statutes  applicable  to  it, 
merely  prohibits  certain  contracts,  and  does  not  declare  that  eon- 
tracts  in  violation  of  the  prohibition  shall  be  void,  and  the  purpose 

T«  niomas  V.  Railroad  C5o.,  101  U.  S.  71,  1  Gumming,  Caa.  Priv.  Corp.  1G4,  W. 
D.  Smith,  Caa.  Corp.  132,  Shep.  Caa.  Corp.  70.  And  aee  York  &  M.  L.  R.  Co.  v. 
Wlnana,  17  How.  80;  American  Union  Tfel.  Co.  r.  Union  Pac.  Ry.  Co.,  1  McCrary, 
188,  1  Fed.  745,  1  Cumming,  Cas.  Priv.  Corp.  284;  Black  v.  Canal  Co.,  22  N. 
J.  Eq.  390.  In  Thomaa  y.  Railroad  Co.,  anpra,  one  railroad  company  had  leased 
Its  road  to  another,  and  the  transaction  was  held  illegal  as  against  public  policy. 
In  American  Union  Tel.  Co.  v.  Union  Pac.  Ry.  Co.,  supra,  a  railroad  company, 
authorized  to  also  construct  and  operate  a  telegraph  line,  leased  the  telegraph  line 
-to  another  corporation,  and  the  lease  was  held  illegal  and  void.  In  Yisalia  Gas 
ft  Electric  Light  Co.  t.  Sims,  104  Cal.  326,  37  Pac.  1012,  a  contract  by  which  a 
-corporatioQ  erganiaed  to  operate  gas  and  electric  light  works  leased  them  to  another 
was  held  ultra  Tirea,  and  void  as  against  public  policy. 

T4  Leayitt  y.  Palmer,  3  N.  Y.  19;  White  y.  Bank,  22  Pick.  (Mass.)  181,  1  Cum- 
ming.  Cas.  Priy.  Corp.  239. 

vi  22  Pick.  (Mass.)  181,  1  Cumming,  Caa.  Priy.  C^orp.  288. 
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of  the  statute  does  not  show  an  intention  on  the  part  of  the  legis- 
lature to  make  such  contracts  void,  they  are  binding;  and  objection 
on  the  ground  that  they  were  prohibited"  can  only  be  raised  by  the 
state  in  a  direct  proceeding  against  the  corporation  to  forfeit  its 
charter.^*  The  national  banking  act  impliedly  prohibits  national 
banks  from  lending  money  on  real  estate.  In  National  Bank  t.  Mat- 
thews ''^  a  loan  was  made  by  a  national  bank  on  a  note  secured  by  a 
deed  of  trust  on  real  estate,  and  a  maker  of  the  note  and  grantor  in 
the  deed  filed  a  bill  in  equity  to  enjoin  a  sale  under  the  deed  to  sat- 
isfy the  note.  The  supreme  court  of  the  United  States,  assuming 
the  transaction  to  be  within  the  prohibition,  held  that  the  statute,  in 
prohibiting  such  a  contract,  did  not  make  it  roid,  and  that  the  state 
only  could  object  to  the  excess  of  power  in  a  proceeding  to  forfeit 
the  bank's  charter.  "We  cannot  believe,"  said  the  court,  "it  was 
meant  that  stockholders,  and  perhaps  depositors  and  other  creditors, 
should  be  punished  and  the  borrower  rewarded,  by  giving  success  to 
this  defense  whenever  the  offensive  fact  should  occur.  The  impend- 
ing danger  of  a  judgment  of  ouster  and  dissolution  was,  we  think, 
the  check,  and  none  other,  contemplated  by  congress.  This  has  been 
always  the  punishment  prescribed  for  the  wanton  violation  of  a 
charter,  and  it  may  be  made  to  follow  whenever  the  proper  public 
authority  shall  see  fit  to  invoke  its  application.  A  private  person 
cannot,  directly  or  indirectly,  usurp  this  function  of  the  govern- 
ment." ^*  So  where  a  bank  charter  prohibited  directors  or  other  of- 
ficers of  the  bank  from  borrowing  money  from  the  bank  under  pen- 
alty of  fine  and  imprisonment,  and  an  officer  borrowed  money  from 
the  bank  in  violation  thereof,  it  was  held  that  the  claim  of  the  bank 
to  recover  the  loan  was  enforceable.'* 

Effect  of  lUegaUty — Actions  in  Disaffirmance  of  Illegal  (hni/ract. 

It  is  a  well-settled  doctrine  of  the  law  of  contracts,  that  where 

money  has  been  paid  by  one  party  to  another  under  a  contract  that  is 

7«  National  Bank  v.  Matthews,  U8  U.  S.  tS21,  1  Gumming,  Gas.  Priv.  Oorp.  96; 
National  Bank  y.  Whitney,  103  U.  IS.  U9,  1  Gumming,  Gas.  Priv.  Oorp.  102;  SiWer 
Lake  Bank  v.  North,  4  Johns.  Gh.  (N.  Y.)  870. 

77  08  U.  S.  621,  1  Gumming,  Gas.  Priy.  Gorp.  05. 

T8  Mr.  Justice  Miller  dissented,  holding  that  it  was  the  intention  of  congress  to 
make  such  contracts  void,  llie  case  was  adhered  to  and  followed  in  National 
Bank  y.  Whitney,  supra. 

Tt  Lester  y.  Bank,  83  Md.  568. 
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illegal  as  inyolying  moral  turpitude,  both  parties  being  particeps 
cidminis,  no  action  can  be  maintained  to  recover  it  back.  The  same 
is  true  generally  where  the  contract  is  illegal  because  prohibited  by 
statute,  or  because  contrary  to  public  policy.  The  rules  of  law  gov- 
erning these  cases  may  be  thus  stated: 

In  no  case  can  an  action  be  sustained  to  enforce  the  illegal  agree- 
ment itself.*®  And,  as  a  general  rule,  where  an  illegal  agreement  has 
been  executed  in  whole  or  in  part  by  the  payment  of  money,  or  the 
transfer  of  property,  or  rendition  of  services,  the  court  will  not  lend 
its  aid  to  enable  the  party,  even  in  disaffirmance  of  the  contract,  to 
recover  back  the  money,  or  to  recover  the  value  of  the  goods  or  serv- 
ices.**   The  latter  rule  is  subject  to  some  exceptions.** 

In  some  cases,  where  the  contract  is  merely  malum  prohibitum,  a 
locos  pcenitentiffi  remains,  and  while  the  prohibited  promise  is  un- 
performed money  or  goods  delivered  in  consideration  of  it  may  be  re- 
covered. This  exception  is  not  at  all  peculiar  to  contracts  of  corpora- 
tions.** 

Again,  where  the  contract  is  only  illegal  because  prohibited  by 
statute,  and  the  parties  are  not  in  pari  delicto,  the  one  who  is  less 
guilty  may  disaffirm  the  contract,  and  recover  what  he  has  parted 
with.  Such  is  the  case  where  the  party  asking  relief  was  induced  to 
enter  into  the  contract  under  the  influence  of  fraud  or  duress.**  So 
it  is,  also,  where  the  statutory  prohibition  was  intended  for  the  pro- 

••  Clark,  Ck>iii.  491.  fi  Clark,  Cont.  491. 

•s  In  New  York  it  is  held  that  where  a  corporation  discounti  commercial  paper 
without  authority  it  may  recover  the  money  loaned,  though  the  Becnritiee  are  void. 
"It  Is  no  donbt  the  general  rule  of  law,"  said  the  court  in  such  a  case,  "that  do 
right  of  action  can  spring  out  of  an  illegal  contract.  And  the  rule  that  an  illegal 
contract  cannot  be  enforced  applies  as  well  to  contracts  malum  prohibitum  as  to 
contracts  malum  In  se.  But  it  does  not  necessarily  follow  that  all  the  conse- 
qnences  attending  a  contract  which  is  contrary  to  public  morals,  or  founded  on  an 
Immoral  consideration,  attend  and  affect  a  contract  malum  prohibitum  merely. 
The  law  In  the  former  case  will  ,not  undertake  to  relieye  the  parties  from  the 
position  in  which  they  have  placed  themselres,  or  to  adjust  the  equities  between 
them.  But  in  the  latter  case,  while  the  law  will  not  enforce  the  prohibited  con- 
tract, it  win  take  notice  of  the  circumstances,  and,  if  Justice  and  equity  require  a 
restoration  of  money  or  property  receiyed  by  either  party  thereunder,  it  will,  and 
1b  many  cases  hss,  giyen  reUef."    Pratt  t.  Short,  79  N.  Y.  437. 

•a  Oiark,  Cont  494.  •«  Clark,  Cont  498. 


192  POWERS   AND    LIABILITIES   OP   CORPORATIONS.  (Ch.  6 

tection  of  the  party  asking  relief.**  As  illustrating  this  principle 
may  be  mentioned  cases  in  which  banks  or  other  corporations  are 
prohibited  from  issuing  notes,  bills,  or  other  securities.  It  is  held 
by  some  courts  in  these  and  similar  cases  that  the  prohibition  is  in- 
tended to  protect  the  public  against  the  prohibited  securities,  that 
the  corporation  is  the  only  offender,  and  that  the  persons  who  re- 
ceive them  may  recover  the  money  paid  for  them,  not  being  in  pari 
delicto.  ^'The  corporation  issuing  the  bills  contrary  to  law  and 
against  penal  sanction  is  deemed  more  guilty  than  the  members  of 
the  community  who  receive  them,  whenever  the  receiving  of  them 
is  not  expressly  prohibited.  The  latter  are  regarded  as  the  persons 
intended  to  be  protected  by  the  law;  and  if  they  have  not  themselves 
violated  an  express  law  in  receiving  the  bills,  the  principles  of  juch 
tice  require  that  they  should  be  able  to  recover  the  money  received  by 
the  bank  for  them.*'  •• 

Most  courts  hold  that  where  the  direct  object  of  a  contract  is  in- 
nocent in  itself,  but  the  intention  of  one  of  the  parties  is  unlawful, — 
as  where  goods  are  bought  or  money  borrowed  to  be  used  for  an  un- 
lawful purpose,  which  is  not  malum  in  se, — ^the  fact  that  the  other 
party  knows  of  the  unlawful  purpose  does  not  render  the  agreement 
illegal,  so  as  to  prevent  his  maintaining  an  action  thereon,  unless 
it  is  made  part  of  the  contract  that  the  money  or  goods  shall  be  used 
for  such  purpose,  or  unless  he  has  done  something  in  aid  or  further- 
ance of  the  unlawful  design  beyond  merely  entering  into  the  con- 
tract*' And  this  principle  has  been  applied  to  contracts  with  a  cor- 
poration, where  the  corporation  intended  to  use  the  money  or  goods 
obtained  by  it  under  the  contract  for  an  illegal  purpose.** 

•B  Clark,  Gont.  500;  Thomas  v.  City  of  Richmond,  12  Wall.  849;  White  v. 
Bank,  22  Pick.  (Mass.)  181;  1  Gumming,  Gas.  PHt.  Corp.  239;  Tracy  v.  Talmage, 
14  N.  y.  162,  2  Gumming,  Gas.  PriT.  Corp.  67;  Oneida  Bank  t.  Ontario  Bank, 
21  N.  Y.  490, 

••  Thomas  r.  City  of  Richmond,  supra. 

•T  Clark,  Gont.  478-486,  where  the  cases  are  collected,  and  the  conflict  in  tlie 
decisions  of  the  different  states  is  pointed  out 

tt  Tracy  t.  Talmage,  14  N.  Y.  162,  2  Gumming,  Oas.  PriT.  Corp.  87.  And  see 
Omtis  T.  LeaTitt,  16  N.  T.  1. 
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OHAPTEB  Vn. 

POWERS  AND  LI  ABILITIES  OF  CORPORATIONS  (Oonlinned). 

09.    Liability  for  Torts. 
70-72.    RespoDBlbilitj  for  Crime— Contempt  of  Court 

LIABILITY  FOB  TOBTS. 

68.  A  private  corporation  is  liable  for  the  torts  of  its 
servants  and  af^ents  committed  in  the  course  of 
their  employment,  to  the  same  extent  as  a  natural 
person  -would  be.  And  it  may  be  liable  for  wrongs 
involving  a  mental  element,  as  malicious  wrongs, 
fraud,  etc.  But  it  cannot  commit  a  tort,  like 
slander,  which,  from  its  nature,  cannot  be  com- 
mitted by  deputy. 

At  one  time  it  was  doubted  whether  a  corporation  could  be  sued 
for  a  tort,  but  it  is  now  settled  that  for  most  torts  it  may  be  liable 
to  the  same  extent  as  a  natural  person  would  be  under  the  same  cir- 
cumstances. It  is  said  that  a  corporation  has  no  power  to  do  an 
act  not  authorized  by  its  charter,  and,  as  we  hare  seen,  this  is  true 
in  a  sense;  but  it  is  not  meant  by  this  that  it  cannot  do  wrong. ^ 
The  word  "power''  is  used  in  the  sense  of  "authority."  A  corpora- 
tion has  no  right  to  exceed  the  powers  conferred  upon  it,  but  it  has 
the  capacity  to  do  so ;  and  if,  in  doing  so,  it  commits  a  tort,  it  is  as 
fully  liable  as  a  natural  person  would  be  under  similar  circumstan- 
ces.*    "Corporations  are  liable  for  every  wrong  of  which  they  are 

1  Ante,  p.  164;  poet,  p.  197. 

2  Chestnut  Hill  &  S.  H.  Turnpilce  Co.  v.  Rutter,  4  Serg.  &  R.  (Pa.)  «,  1  Oum- 
ming,  CaB.  PriT.  Corp.  431;  Goodspeed  y.  Btrnk,  22  Conn.  580,  1  Cumming,  Caa. 
Prir.  Corp.  443;  New  York,  L.  B.  &  W.  R.  Co.  v.  Haring,  47  N.  J.  Law,  137,  2 
Camming,  Cm.  Priv.  Corp.  110;  Philadelphia,  W.  &  B.  R.  Co.  r.  Quigley,  21 
How.  202,  1  Cnmming,  Cas.  Priv.  Corp.  453,  Shep.  Cas.  Corp.  144;  Yarborough 
T.  Bank,  16  Baat,  6,  1  Camming,  Cas.  Corp.  426;  Hutchinson  t.  Railroad  Co.,  6 
Heisk.  (Tenn.)  634,  2  Cumming,  Cas.  Priv.  Corp.  102;  Maand  t.  Canal  Ca,  4 
Bfrnn.  A  6.  462,  1  Camming,  Cas.  PriT.  Corp.  429;   Central  Railroad  ft  Banking 

OIk.Pr.Oorp.— 18 
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guilty,  and  In  snch  cases  the  doctrine  of  ultra  vires  has  no  applica- 
tion." •  The  maintenance  of  a  ferry  by  an  educational  corporation 
is  ultra  vires.  The  corporation  is  nevertheless  liable  for  injuries 
to  a  passenger  being  transported  thereon  for  hire,  caused  by  the 
negligence  of  the  employ^  in  charge.*  As  we  shall  see  in  a  subse- 
quent chapter,  some  courts  do  not  hold  a  corporation  liable  for  torts 
of  employ^  in  ultra  vires  transactions.* 

A  corporation,  being  impersonal,  cannot  personally  commit  a  tort. 
It  can  act  only  through  an  agent,  and  it  can,  therefore,  commit  no 
tortious  act  that  cannot  be  committed  by  a  natural  person  by  deputy. 
For  such  wrongful  acts  as  can  only  be  committed  by  the  wrongdoer 
directly,  it  cannot  be  liable.*  A  natural  person  cannot  commit  slan- 
der by  deputy,  nor  can  a  corporation  commit  slander.^  On  the 
other  hand,  it  is  well  settled  that  for  any  tort  which  can  be  commit- 
ted by  an  agent  corporations  may  be  liable.  **Wherever  they  can 
competently  do  or  order  any  act  to  be  done  on  their  behalf,  •  •  ♦ 
they  are  liable  to  the  consequences  of  such  act,  if  it  be  of  a  tortious 
nature,  and  to  the  prejudice  of  others."  •  Thus  a  corporation  may 
be  liable  in  trover  for  the  conversion  of  goods;*  in  trespass  quare 
clausum  f regit;  **  in  trespass  de  bonis  asportatis;  **  in  trespass  for 
assault  and  battery,  false  imprisonment,  etc.;  **  in  case  for  obstruct- 

Co.  ▼.  Smith,  76  Ala.  572,  62  Am.  Rep.  853;  Basteni  Oounties  Ry.  Go.  v.  Broom^ 
6  Bxch.  314,  1  Gumming,  Gas.  Priv.  Gorp.  434;  Green  v.  Omnibus  Go.,  7  C.  B. 
(N.  S.)  290,  1  Gumming,  Ga«.  Friv.  Gorp.  440;  Nima  v.  Mt  Hermon  Boys'  School, 
160  Mass.  177,  35  N.  E.  776;  Mersey  Docks  &  Harbour  Board  Trustees  t.  Glbbs^ 
L.  R.  1  H.  Lu  03. 

8  Merchants'  Bank  y.  State  Bank,  10  Wall.  604.  But  see  Gunn  r.  Railroad  Oo.» 
74  Ga.  609,  2  Gumming,  Gas.  Prir.  Corp.  111. 

*  Nims  T.  Mt.  Hermon  Boys'  School,  160  Mass.  177,  35  N.  B.  77a 
»  Post,  p.  523. 

c  1  Jagg.  Torts,  170. 

f  1  Jagg.  Torts,  170;    Townsh.  Sland.  &  L.  §  265. 

8  Yarborough  v.  Bank,  16  East,  6,  1  Gumming,  Gas.  Priv.  Gorp.  426. 

•  Yarborough  t.  Bank,  supra;  Bea'ch  y.  Bank,  7  Cow.  (N.  Y.)  485.  Trespass* 
for  mesne  profits.    M'Cready  y.  Guardians  of  the  Poor,  8  Serg.  &  R.  (Pa.)  94. 

10  Maund  y.  Canal  Co.,  4  Man.  &  G.  452,  1  Gumming,  Gas.  Priy.  Corp.  429. 

11  Maund  y.  Canal  Co.,  supra. 

IS  Eastern  Counties  Ry.  Go.  y.  Broom,  6  Ezch.  814,  1  Gumming,  Gas.  Priy.. 
Corp.  434;  New  York,  L.  E.  &  W.  R.  Co.  y.  Haring,  47  N.  J.  Law,  137,  2  Gum- 
ming.  Gas.  Priy.  Gorp.  110;    Wheeler  &  W.  Manufg  Go.  v.  Boyce,  86  Kan.  850,. 
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ingy  diverting,  or  polluting  a  water  conrse;  ^'  and  for  nuisances  gen- 
erally.** 

Liability  in  tort  will  also  attach  to  a  corporation  for  the  negli- 
gence of  its  servants  or  agents  in  omitting  to  perform  a  duty  resting 
upon  the  corporation.**  And  it  may  be  liable  for  negligence  in  the 
X)erformance  of  acts  by  its  servants  or  agents.  Thus  it  may  be  lia- 
ble for  negligence  in  the  custody  or  use  of  a  vicious  dog,  or  other 
animate  instrumentality,  or  of  powder,  poison,  or  other  inanimate 
instrumentality.  A  railroad  company  is  liable  in  tort  for  negli- 
gence in  the  running  or  management  of  its  trains,  or  for  keeping  its 
premises  in  an  unsafe  condition.  And  any  other  private  corporation 
which  keeps  its  premises  in  an  unsafe  condition  will  be  liable  for  in- 
juries caused  thereby-** 

It  has  been  contended  that,  since  a  corporation  is  merely  an  arti> 
ficial  being,  without  mind  or  soul,  it  cannot  commit  a  tort  involving 
a  mental  operation,  and  that  it  cannot,  therefore,  be  liable  for  mali- 
cious wrongs,  or  wrongs  involving  a  specific  intent,  such  as  libel, 
malicious  prosecution,  or  fraud.*^  It  is  now  well  settled,  however, 
that  the  mental  attitude  of  its  agents,  like  their  acts,  may  be  im- 
puted to  a  corporation,  and  that  a  corporation  may  be  guilty  of 
malice  in  contemplation  of  law.**  Corporations,  therefore,  have 
been  held  liable  for  a  libel  published  by  their  agents;  *•  for  a  mali- 

13  Pac.  609;  Moore  v.  Railroad  Corp.,  4  Gray  (Man.)  465;  Knilevitz  v.  Railroad 
Co.,  140  Mass.  573,  5  N.  E.  500;  Denver  &  R.  G.  Ry.  Oo.  v.  Harris,  122  U.  8. 
507,  7  Sup.  Ct  1286;    Id.,  3  N.  M.  109,  2  Pac.  3G9. 

i»  Gheatnat  Hill  &  8.  H.  Turnpike  Oo.  v.  Rutter,  4  Serg.  &  R.  (Pa.)  6,  1  Gum- 
ming, Gas.  PriT.  Gorp.  431. 

14  Baltimore  &  P.  R.  Go.  v.  Fifth  Baptist  Ghurch,  108  U.  8.  317,  2  8up.  Gt.  719. 

i»  Nims  Y.  Mt  Hermon  Boys'  School,  160  Mass.  177,  35  N.  H.  776;  Riddle  v. 
Proprietors  of  the  Locks,  etc.,  7  Mass.  169;  Mersey  Docks  &  Harbour  Board 
Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93;  Hutchinson  v.  Railroad  Go.,  6  Heisk.  (Tenn.) 
634,  2  Gumming,  Gas.  Priv.  Gorp.  102;  Townsend  v.  Turnpike  Road,  6  Johns.  (N. 
Y.)  90;   Hooker  y.  New  HaYen  Ik  N.  Go.,  14  Gonn.  14(L 

i<  See  cases  cited  aboYe. 

IT  Ghilds  Y.  Bank.  17  Mo.  213. 

!•  1  Jagg.  Torts,  168;  Green  y.  Omnibus  Go.,  7  G.  B.  (N.  8.)  290,  1  Gumming, 
Cat.  Priv.  dJorp.  440;  Goodspeed  y.  Bank,  22  Gonn.  530,  1  Gumming,  Gas.  PriY. 
Gorp.  443;  Merrills  T.  Manufacturing  Go.,  10  Gonn.  384.  See  Lake  Shore  A 
BiL  8.  Ry.  Go.  y.  Prentice,  147  U.  8.  101,  13  Sup.  Gt.  2Sf,,  Shep.  Gas.  Gorp.  153. 

!•  PhiUdelphla,  W.  &  B.  R.  Go.  Y.  Quigley,  21  How.  202,  1  Gumming,  Gas. 
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cious  criminal  prosecution;'^  for  a  malicious  and  vexatious  attach- 
ment;** and  for  conspiracy;**  and  corporations  have  repeatedly 
been  held  liable  for  false  representations  made  by  their  agents. 
The  rule  is  well  settled  that,  in  cases  of  fraud,  a  corporation  will  be 
liable  whenever  an  individual  would  be  held  liable.** 

In  Green  v.  London  General  Omnibus  Co.,*^ — a  leading  English 
case, — ^the  plaintiff  was  the  proprietor  of  an  omnibus  line,  engaged 
in  the  carriage  of  passengers,  and  the  defendant  was  a  corporation, 
and  the  proprietor  of  a  rival  line.  The  declaration  sought  to  re- 
cover damages  for  acts  alleged  to  have  been  wrongfully  and  mali- 
ciously done  by  the  defendant  for  the  purpose  of  obstructing,  and 
which  did  obstruct,  the  plaintiff  in  his  business;  such  as  the  inten- 
tional driving  of  the  defendant's  vehicles  against  those  of  the  plain- 
tiff. The  defendant  demurred  on  the  ground  that  a  corporation 
could  not  be  guilty  of  a  willful  and  intentional  wrong;  but  the  court 
held  that  the  declaration  was  good.  In  Goodspeed  v.  East  Haddani 
Bank,** — ^a  leading  case  in  this  country, — the  action  was  brought 
against  a  bank  for  maliciously  prosecuting  a  vexatious  suit,  and  it 
was  held  that  the  action  could  be  maintained.** 

Priy.  Corp.  453,  8hei».  Oai.  Corp.  144;  Bacon  r.  RaUroad  Co.,  65  Mich.  224,  21 
N.  W.  324. 

20  Turner  ▼.  Insurance  Co.,  55  Mich.  236,  21  N.  W.  326;  KralcTiti  r.  Railroad 
Co.,  140  Mass.  573,  5  N.  B.  500;  Reed  y.  Bank,  130  Mass.  445;  Copley  y.  Machine 
Co.,  2  Woods,  494,  Fed.  Cas.  No.  3,213. 

11  Goodspeed  y.  Bank,  22  Conn.  530,  1  Camming,  Cas.  Priv.  Corp.  443;  Western 
News  Co.  y.  Wilmarth,  33  Kan.  510,  6  Pac.  786. 

««  BuflPalo  Lubricating  Oil  Co.  y.  Standard  Oil  Co.,  106  N.  Y.  660, 12  N.  B.  826. 

«•  Barwick  y.  Bank,  L.  R.  2  Bzch.  259;  Neyada  Bank  of  San  Francisco  y. 
Portland  Nat.  Bank,  50  Fed.  338;  Cragie*v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537: 
Fifth  Are.  Bank  of  New  York  y.  Forty-Second  St.  &  G.  St.  Ferry  R.  Co.,  137 
N.  Y.  231,  33  N.  E.  878;  Shaw  y.  Mining  Co.,  18  Q.  B.  Div.  108;  Tome  y.  RaU- 
road Co.,  30  Md.  36. 
't«7  C.  B.  <N.  S.)  200;   1  Cnmming,  Cas.  Friy.  Corp.  440. 

tft  22  Conn.  530,  1  Cnmming,  Cas.  Priy.  Corp.  448. 

t*  It  was  said  by  Church,  C.  J.,  in  this  oase:  "The  claim  Is  that,  as  a  cor- 
poration it  ideal  only,  it  cannot  act  from  malice,  and  therefore  canngt  commence 
and  prosecute  a  malicious  or  yexatious  suit.  This  syllogism  or  reasoning  might 
haye  baen  yery  satisfactory  to  the  school  men  of  former  days;  more  so,  we  think* 
than  to  the  Jurist  who  seeks  to  discoyer  a  reasonable  and  appropriate  remedy  for 
every  wrong.    To  aay  that  a  corporation  cannot  haye  motiyea,  and  act  from  mo- 
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A  corporation  may  not  only  be  held  liable  for  the  actual  damages 
resulting  from  a  malicious  wrong,  but  it  may  also,  by  the  weight  of 
authority,  be  held  liable  for  exemplary  damages,  where,  under  sim- 
ilar circumstances,  a  natural  person  would  be  held  so  liable.'^ 

Avthority  of  Servcmt  or  Agent. 

A  corporation  is  liable  for  the  acts  of  its  servants  and  agents,  in- 
cluding their  wrongful  acts,  on  the  same  principles,  and  to  the  same 
extent  only,  as  a  natural  person  is  liable  for  the  acts  of  his  servant 
or  agent.  If  a  corporation  expressly  authorizes  its  servant  or  agent 
to  do  a  particular  act,  there  can  be  no  question  as  to  its  liability. 
Thus,  if  a  majority  of  the  stockholders  should  by  vote  direct  an 
agent  to  enter  unlawfully  upon  the  land  of  another,  the  corporation 
would  clearly  be  liable  in  trespass.  Difficulties  arise  in  those  cases 
where  the  authority  of  the  agent  is  to  be  implied.  It  is  the  general 
rule  that  a  corporation,  like  a  natural  person,  is  liable  for  any  act 
of  its  servant  or  agent  that  is  committed  in  the  conduct  of  its  busi- 
ness, and  in  the  course  of  his  employment.  This  rule  will  be  con- 
sidered in  treating  of  the  liability  of  a  corporation  for  the  acts  of 
its  agents.** 

BBSPONSIBILITY  FOB  CBIME— CONTEMPT  OP  COUBT. 

70.  A  corporation  may  be  criminally  responsible  for  omis- 
sion to  perform  a  duty  Imposed  upon  it  by  law,  or 
for  nonfeasance. 

tives,  ii  to  deny  the  evidence  of  our  lenses,  when  we  see  them  thns  acting,  and 
effecting  thereby  results  of  the  greatest  importance  erery  day.  And  if  they  can 
hare  any  motive,  they  can  have  a  bad  one;  they  can  intend  to  do  evil,  as  well  as 
to  do  good.  If  the  act  done  is  a  corporate  one,  so  must  the  motive  and  intention 
be.  In  the  present  case,  to  say  that  the  vexatious  suit,  as  it  is  called,  was  insti- 
tuted, prosecuted,  and  subecQuently  sanctioned  by  the  bank  in  the  usual  modes  of 
its  action,  and  still  to  claim  that,  although  the  acts  were  those  of  the  bank,  the 
intention  was  only  that  of  the  individual  directors,  is  a  distinction  too  refined,  we 
think,  for  practical  application.'* 

sv  Wheeler  ft  Wilson  Manufg  Co.  v.  Boyce,  86  Kan.  850,  18  Pac.  609;  Denver 
A  R.  O.  By.  Oa  T.  Harris,  122  U.  a  597»  7  Sup.  Ot  1286;  Merrills  ▼.  Manufac- 
turing Co.,  10  Conn.  384.  Compnre  Lake  Short*  &  M.  S.  Ky.  Co.  ▼.  Frentice, 
147  U.  S.  101,  13  Sup.  Ct.  261,  Shep.  Caa.  Corp.  163. 

>•  Post,  pb  623. 
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71.  In  most  states,  but  not  in  all,  it  is  held  that  it  may  be 

criminally  responsible  for  some  acts  of  misfeasance^ 

such  as  maintaining  a  nuisance.    But  it  cannot  com- 
mit a  crime  which  involves  a  mentcd.  operation,  nor 

crimes  involving  an  element  of  personal  violence. 

72.  A  corporation  may  be  punished  for  contempt  of  court. 

Nonfeasance, 

Though  there  is  dictum  in  some  of  the  old  cases  to  the  contrary, 
it  is  now  perfectly  well  settled  that  a  corporation  may  be  indicted  for 
omission  to  perform  a  duty  to  the  public  imposed  upon  it  by  law,  and, 
though  it  cannot  be  imprisoned,  it  may  be  fined,  and  deprived  of  its 
charter.**  Thus  a  railroad  company  may  be  indicted  and  fined  for 
failure  to  comply  with  a  statute  requiring  it  to  keep  a  bridge  in  re- 
pair across  a  cut  where  its  road  crosses  a  public  highway.'* 

Misfeasance. 

It  has  been  held  that  a  corporation  cannot  be  indicted  for  misfea- 
sance,— that  it  "can  neither  commit  a  crime  or  misdemeanor  by  any 
positive  or  affirmative  act,  nor  incite  others  to  do  so.'*  •*  Thus,  in 
the  case  from  which  this  quotation  is  taken,  it  was  held  in  Maine  that 
a  corporation  could  not  be  indicted  for  maintaining  a  nuisance  by 
obstructing  a  navigable  river,  though  the  obstruction  was  directed 
by  a  majority  of  the  stockholders;  but  that  the  indictment  should 
have  been  against  the  individuals.** 

The  great  weight  of  modern  authority,  however,  is  against  this 
position,  and  to  the  effect  that  an  indictment  will  lie  against  a  cor- 
poration for  misfeasance  as  well  as  for  nonfeasance,"  provided  the 

«»  Clark,  Cr.  Law,  78-«0;  Reg.  v.  Railway  Co.,  3  Q.  B.  223;  New  York  &  G.  L. 
R.  Co.  V.  State,  50  N.  J.  Law,  303,  13  AtL  1,  affirmed  63  N.  J.  Law,  244,  23  Atl. 
1G8.  In  Anon.,  12  Mod.  559,  Case  935,  it  was  said  that  **a  corporation  is  not  in- 
dictable, bat  the  particular  members  of  it  are."  But  it  does  not  appear  what  the 
indictment  was  for. 

»o  New  York  &  G.  L.  R.  Co.  v.  State,  supra. 

SI  State  y.  Great  Works  Milling  &  Manufacturing  Co.,  20  Me.  41;  Com«  y. 
President,  etc.,  of  Swift  Run  Gap  Turnpike  Co.,  2  Ya.  Cas.  362;  State  y.  Ohio  ft 
M.  R.  Co.,  23  Ind.  862  (since  changed  by  statute  in  Indiana.  See  State  y.  Balti- 
more, O.  ft  C.  R.  Co.,  120  Ind.  298,  22  N.  E.  307). 

>2  State  y.  Great  Works  Milling  &  Manufacturing  Co.,  supra. 

ts  Clark,  Cr.  Law,  79;    Reg.  y.  Great  North  of  England  Ry.  Co.,  2  Cox,  Cr. 
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offense  involves  no  mental  element,  nor  element  of  personal  violence. 
Hius  corporations  have  repeatedly  been  held  liable  for  nuisance  by 
obstructing  a  navigable  river,  or  other  public  highway.**  And  an  in- 
dictment has  been  sustained  against  a  corporation  for  nuisance  in 
keeping  a  disorderly  house,**  and  for  permitting  gaming  on  its  prem- 
ises.'* "Corporations'*  said  the  Massachusetts  court,  "cannot  be 
indicted  for  offenses  which  derive  their  criminality  from  evil  inten- 
tion, or  which  consist  in  a  violation  of  those  social  duties  which 
appertain  to  men  and  subjects.  They  cannot  be  guilty  of  treason 
or  felony,  of  perjury,  or  offenses  against  the  person.  But  beyond 
this  there  is  no  good  reason  for  their  exemption  from  the  conse- 
quences of  unlawful  and  wrongful  acts  committed  by  their  agents 
in  pursuance  of  authority  derived  from  them,"  *^ 

Offenses  IiwoMng  Mental  Element  or  Personal  Violence, 

We  have  seen  that  a  corporation  may  be  held  liable  in  tort  for 
malicious  wrongs,  such  as  libel  and  malicious  prosecution,  and  for 
fraud,  the  malice  or  evil  intent  of  its  agent  being  imputed  to  it;  and 
that  it  may  also  be  held  liable  in  a  civil  action  for  assault  and  bat- 
tery; and  that  exemplary  or  punitive  damages  may  be  recovered  in 
proper  cases.**    There  is  a  strong  tendency  in  some  jurisdictions  to 

Gaa.  70;  Com.  ▼.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Maai.)  339;  State 
V.  Paasaic  Ck).  Agricultural  Soc.,  54  N.  J.  Law,  260,  23  Atl.  680;  Ctom.  v.  Pulaski 
Go.  Agricultural  &  Mechanical  Ass'n,  92  Ky.  197,  17  8.  W.  442. 

»♦  Reg.  V.  Great  North  of  England  Ry.  Co.,  supra;  Com.  v.  Proprietors  of  New 
Bedford  Bridge,  supra;  Loulsyille  &  N.  R.  Go.  r.  State,  3  Head  (Tenn.)  523; 
State  T.  Louisville  &  N.  R.  Co.,  91  Tenn.  445,  19  S.  W.  229;  St.  Louis,  A.  &  T. 
Ry.  Go.  y.  State,  52  Ark.  51,  11  S.  W.  1035;  State  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  77  Iowa,  442,  42  N.  W.  365;  State  t.  Roanoke  Railroad  &  Lumber  Co.,  109 
N.  C.  860,  13  S.  B.  719;  State  v.  Monongahela  R.  R.  Co.,  37  W.  Va.  108,  16  S.  B. 
519;  Chicago  &  B.  I.  R.  Go.  t.  People,  44  III.  App.  632;  Delaware  Diyision  Canal 
Co.  T.  Com.,  60  Pa.  St  367;  Northern  Cent.  R.  Co.  r.  Com.,  90  Pa.  St.  305; 
Pittsburgh  &  Allegheny  Bridge  Co.  t.  Com.  (Pa.  Sup.)  8  Atl.  217;  Palatka  &  I. 
R  R.  Co.  V.  State,  28  Fla.  546,  3  South,  158;  Savannah,  F.  &  W.  Ry.  Co.  y. 
State,  23  Fla.  579,  3  South.  204;  State  v.  Warren  R.  Co.,  29  N.  J.  Law,  353; 
SUte  ▼.  Central  R.  Co.,  32  N.  J.  Law,  220. 

>•  State  Y.  Paflsalc  Co.  Agricultural  Soc,  54  N.  J.  Law,  260,  23  Atl.  680. 

>•  Com.  Y.  Pulaski  Co.  Agricultural  &  Mechanical  Ass'n,  92  Ky.  197,  17  S.  W. 
442. 

ST  Gom.  r.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339. 

••Ante,  p.  197. 
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extend  this  doctrine  so  as  to  include  criminal  prosecutions.  Dr. 
Wharton  says  that  there  is  no  good  reason  why  the  same  acts  for 
which  corporations  are  subject  to  civil  suit  may  not  equally  be  the 
basis  of  criminal  proceedings,  when  they  result  in  injury  to  the  public 
at  large.'*  And  it  has  been  said  in  a  late  New  Jersey  case,  after 
adverting  to  the  fact  that  a  corporation  is  civilly  liable  for  malicious 
wrongs:  "It  is  difficult,  therefore,  to  see  how  a  corporation  may  be 
amenable  to  civil  suit  for  libel  and  malicious  prosecution  and  private 
nuisance,  aiid  be  mulcted  in  exemplary  damages,  and  at  the  same 
time  not  be  indictable  for  like  offenses  where  the  injury  falls  upon 
the  public.  That  malice  and  evil  intent  may  be  imputed  to  corpora- 
tions has  been  repeatedly  adjudged.'*  *• 

There  are  no  cases  thus  far  in*  which  a  corporation  has  been  held 
liable  criminally  for  malicious  wrongs,  or  for  wrongs  involving  a 
specific  evil  intent,  or  for  wrongs  involving  the  element  of  personal 
violence.  .  On  the  contrary,  actual  authority,  as  far  as  it  goes,  is 
against  any  such  doctrine.^^ 

Co7itempt  of  Court. 

A  corporation  may  be  guilty  of  a  contempt  of  court  by  reason  of 
acts  or  omissions  of  its  officers,  as  where  they  violate  an  injunction. 
And  in  such  a  case  it  is  well  settled  that  the  court  has  the  same  pow- 
er to  punish  it  by  a  fine,  as  it  would  have  in  the  case  of  a  natural 
person.** 

8»  1  Whart.  Cr.  Law,  {  87. 

«o  State  ▼.  Passaic  Co.  Agricultural  Soc,  04  N.  J.  Law,  260,  28  Atl.  680. 

41  See  Clark,  Cr.  Law,  70;  Orr  v.  Bank,  1  Ohio,  36;  Com.  y.  Proprietors  of 
New  Bedford  Bridge,  2  Gray  (Mass.)  339. 

*«  People  V.  Albany  &  V.  R.  Co.,  12  Abb.  Prac.  (N.  Y.)  171;  (Golden  Gate  Con- 
solidated Hydraulic  Min.  Co.  y.  Superior  Court,  65  Cal.  187,  8  Pac  628;  Mayor, 
etc.,  of  New  York  t.  New  York  &  Staten  Island  Ferry  Co.,  64  N.  Y.  624;  U.  8.  t. 
Memphis  &  L.  R.  R.  Co..  6  Fed.  237. 
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OHAPTEB  VUL 

THE  CORPOKATION  AND  THE  STATE. 

7^74.  Power  of  the  State  orer  CorporatioDs— Charter  as  a  Contract. 

75.  Police  Power  of  the  State. 

76.  Power  of  Bminent  Domain. 

77.  Reservation  of  Power  to  Repeal  or  Amend  Charter* 

78.  Offer  of  Amendment— Power  of  Majority. 
79-81.  Taxation  of  Corporations. 

POWEB  OF   THE  STATE   OVEB  COBPOBATIONS—CHARTEE 

AS  A  CONTBACT. 

78.  The  charter  of  a  private  corporation  involves  a  con- 
tractual obligation  within  the  meaning  of  the  con- 
stitutional declaration  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,  and  it 
cannot  be  impaired  by  repeal  or  amendment  con- 
trary to  its  terms. 

(a)  There  is  a  contract  between  the  corporation  and  the 

state  -which  cannot  be  so  impaired. 

(b)  There  is  also  a  contract  between  the  corporators  and 

the  corporation,  -which  cannot  be  impaired. 

(c)  But  repeal  or  amendment  of  a  charter  is  not  uncon- 

stitutional as  impairing  the  obligation  of  contracts 
between  the  corporation  and  third  persons. 

74.  The  constitutional  pro-vision  referred  to  does  not  pre- 
vent legislation  affecting  the  charter  of  a  corpora- 
tion under  the  following  circumstances: 

(a)  It  does  not  prevent  the  state  from  passing  laws  in 

the  valid  exercise  of  its  police  po-wer. 

(b)  It  does  not  prevent  tne  state  from  taking  the  prop- 

erty and  franchises  of  a  corporation  for  public  use, 
under  the  po-wer  of  eminent  domain,  if  due  com- 
pensation is  made. 
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(o)  It  does  not  prevent  the  repeal,  alteration,  or  amend- 
ment of  a  charter,  if  the  power  to  repeal,  alter,  or 
amend  was  reserved  by  the  state  in  granting  the 
charter. 

Theoretically,  the  British  parliament,  with  respect  to  its  power  to 
enact  laws,  is  omnipotent.  There  is  no  ^written  constitution  impos- 
ing restraints  upon  it.  And,  among  other  unlimited  powers,  it  has 
the  power  to  repeal  or  alter  charters  of  corporations,  as  it  may  see 
fit.  The  power  is  not  often  exercised,  it  is  true,  but  it  exists,  and 
at  certain  periods  of  English  history  it  has  been  arbitrarily  exer- 
cised. Parliament,  if  it  should  choose,  could  grant  a  charter,  and 
then,  after  the  corporators  have  invested  their  money  in  the  enter- 
prise, repeal  it,  however  great  the  loss  might  be.  In  this  country 
the  power  of  the  legislature  is  not  supreme,  but  is  restricted  in  very 
many  respects  by  constitutional  provisions.  In  the  constitution  of 
the  United  States  it  is  declared  that  ''no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.''  *  And  it  is  now  settled  be- 
yond any  controversy  that  the  charter  of  a  private  corporation  is  a 
contract,  within  the  meaning  of  the  constitution.*  In  the  Dart- 
mouth College  Case,*  a  charter  had  been  granted  by  the  king  of 
England  to  the  trustees  of  Dartmouth  College,  a  charity  founded  by 
private  persons.  Nearly  forty  years  afterwards  the  legislature  of 
New  Hampshire  undertook  to  alter  this  charter  in  material  re- 
spects. The  New  Hampshire  court  sustained  the  act,  but  the  deci- 
sion was  reversed  by  the  supreme  court  of  the  United  States,  on  the 
ground  that  the  charter  was  a  contract  within  the  meaning  of  the 
constitution,  and  that  the  acts  in  question,  in  materially  altering  it^ 

1  Const  U.  8.  art  1,  t  10. 

s  Trustees  of  Dartmouth  College  t.  Woodward,  4  Wheat.  518,  1  Camming,  Gas. 
Priy.  Corp.  490,  W.  D.  Smith,  Caa.  Corp.  148,  Shep.  Caa.  Corp.  248;  Hazen  t. 
Bank,  1  Sneed  (Tenn.)  115;  Zimmer  y.  State,  30  Ark.  677;  Downing  t.  Board,  120 
Ind.  443,  28  N.  E.  123,  614;  Rugglea  y.  People,  91  111.  256;  Illinois  Cent  R.  Ca 
y.  People,  95  111.  313;  State  y.  Greer,  78  Mo.  188;  Hamilton  t.  Keith,  5  Bnsh 
(Ky.)  458;  Gary  Library  y.  Bliss,  151  Mass.  864,  25  N.  £.  92;  and  cases  hereafter 
cited  and  referred  to.  Contra,  Mechanics'  &  Traders'  Branch  of  State  Bank  t. 
Debolt,  1  Ohio  St.  591;  Bank  of  Toledo  t.  City  of  Toledo^  1  Ohio  St  622;  SkeUy 
y.  Bank,  9  Ohio  St  60& 

s  Supra. 
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without  the  consent  of  the  corporation,  impaired  its  obligation,  and 
were  void. 

The  constitutional  prohibition  against  acts  impairing  the  obliga- 
tion of  contracts  apf^lies  only  in  the  case  of  private  corporations. 
The  charters  of  public  corporations  may  be  repealed  or  amended  by 
the  legislature  at  pleasure.  As  we  have  seen,  however,  colleges, 
hospitals,  asylums,  and  other  charitable  institutions,  founded  by  pri- 
vate means,  are  private  corpora tions,  and  within  the  protection  of  the 
constitution,  though  they  may  have  been  founded  for  the  benefit  of 
the  public* 

If  the  legislature,  without  having  reserved  the  right  to  do  so,  re- 
peals the  charter  of  a  corporation  outright,  there  can  be  no  question 
but  that  the  repeal  is  unconstitutional  and  void.  Difficult  ques- 
tions, however,  arise  where  the  charter  is  not  repealed,  but  merely 
altered  or  amended.  The  rule  in  such  cases  is  that,  if  the  legisla- 
ture alters  the  charter  of  a  corporation  in  any  material  respect,  it 
impairs  the  obligation  thereof,  unless  the  alteration  or  amendment 
is  authorized  under  the  rules  hereafter  shown.  In  the  Dartmouth 
College  Case,"  above  referred  to,  the  charter  of  the  corporation  vested 
the  whole  power  of  governing  the  college,  of  appointing  and  remov- 
ing tutors,  of  fixing  their  salaries,  of  directing  the  course  of  study 
to  be  pursued  by  the  students,  and  of  filling  up  vacancies  created 
in  their  own  body,  in  the  trustees  appointed  by  the  charter,  and  the 
charter  expressly  stipulated  that  the  corporation,  thus  constituted, 
should  continue  forever,  and  that  the  number  of  trustees  should  for- 
ever consist  of  twelve,  and  no  more.  The  acts  of  the  legislature  of 
New  Hampshire  increased  the  number  of  trustees  to  twenty-one, 
gave  the  appointment  of  the  additional  members  to  the  executive 
of  the  state,  and  created  a  board  of  overseers,  to  consist  of  twenty- 
five  persons,  of  whom  twenty-one  were  to  be  appointed  by  the  execu- 
tive of  the  state,  with  the  power  to  Inspect  and  control  the  acts  of 
the  trustees.  It  was  held  that  this  was  a  material  alteration  of  the 
charter,  and  that  the  acts  therefore  were  void.* 

•  Dartmouth   College  t.   Woodward,   supra;    Downing  t.  Board,  supra;    Gary 
Library  v.  Bliss,  supra;  ante,  p.  20. 

•  Supra. 

•  See,  also,  Downing  t.  Board,  129  Ind.  44^,  28  X.  E.  123,  614;  Gary  Library  t. 
BUfls,  151  Mass.  364,  25  N.  E.  92.    In  Zlmmer  t.  State,  30  Ark.  677,  by  the  terms 
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Alteration  of  a  charter,  where  the  iK)wer  has  not  been  reserved, 
is  unconstitutional  if  it  impairs  the  contracts  between  the  corpora- 
tion and  the  stockholders  or  membars.  Thus,  where  the  charter  of 
a  corporation  is  not  subject  to  alteration,  amendment,  or  rex>eal,. 
the  legislature  cannot  change  or  interfere  with  the  mode  of  voting^ 
at  corporate  meetings,  as  by  allowing  cumulative  voting,  eta'  Nor 
can  it  authorize  a  majority  of  the  stockholders  or  members  to  accept 
amendments  of  the  charter,  or  to  engage  in  enterprises  not  author- 
ized by  the  charter,  without  the  consent  of  the  minority,*  or  to  con- 
solidate with  another  corporation,  and  transfer  the  corporate  projh 
erty  to  it*  Nor  can  a  charter  be  altered  by  requiring  a  less  amount 
of  capital  stock,  so  as  to  make  previous  subscribers  liable  as  share- 
holders before  the  amount  of  stock  required  at  the  time  of  their  sub- 
scription is  subscribed.^^  Such  alterations  and  amendments  as  these- 
are  unconstitutional,  not  as  impairing  the  implied  contract  between 
the  corporation  and  the  state,  but  as  impairing  the  contract  be^ 
tween  the  corporation  and  the  dissenting  members  by  compelling 
them  to  embark  in  an  enterprise  different  from  that  agreed  upon. 

As  we  have  seen  in  a  former  chaptar,  it  is  a  settled  rule  for  the 
construction  of  charters  that  in  case  of  ambiguity  and  doubt  they 
are  to  be  construed  most  strictly  in  favor  of  the  public  and  against 
the  corporation.  And  this  rule  is  important  in  connection  with  the- 
subject  now  under  discussion.** 

The  state,  in  granting  a  charter  to  a  private  corporation,  does  not 
impliedly  stipulate  that  it  will  not  afterwards  create  a  similar  cor- 

of  an  irrepenlable  charter,  the  corporation  was  authorized  to  form  a  nnioo  or  con- 
solidate with  another  corporation;  and  its  oflBcers,  agents,  and  servants  were  ex- 
empted from  military  and  road  duty,  and  from  }ury  service.  It  was  held  that  it 
could  not  be  deprived  of  any  of  these  privileges  and  exemptions  by  subsequent 
legislation. 

T  State  V.  Greer,  78  Mo.  188;    Hays  v.  Com.,  82  Pa.  St.  518.     Oompare  New- 
IInv(>D  &  D.  R.  Co.  V.  Chapman,  38  Conn.  56. 

8  Znbriskie  v.  Railroad  Co.,  18  N.  J.  Eg.  178,  1  Cumming,  Cas.  Priv.  Corp.  781;. 
New  Orleans,  J.  &  G.  N.  R.  Ca  t.  Harris,  27  Miss.  517;    Black  t.  Canal  Co., 
24  N.  J.  Eq.  455. 

•  Lauman  v.  Railroad  Co.,  30  Pa.  St  46. 

10  Oldtown  &  L.  R.  Co.  v.  Veazie.  39  Me.  571. 

11  See  Proprietors  of  Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  tk 
Pet  420,  1  Cumming,  Cas.  Priv.  Corp.  506;   ante,  p.  125. 
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pc^ation  to  compete  with  the  former,  or  pass  any  other  valid  law, 
which  will  have  the  effect  of  rendering  the  first  charter  valueless. 
•So  long  as  it  does  not  impair  the  obligation  of  its  contract  with  the 
first  corporatlcm,  as  embodied  in  the  charter,  it  may  pass  any  valid 
law  it  may  see  fit,  though  the  effect  of  such  law  may  be  to  render 
the  charter  practically  worthless.     In  Proprietors  of  the  Charles 
River  Bridge  v.  Proprietors  of  the  Warren  Bridge,*'  the  state    of 
Massachnsetts  had  chartered  the  plaintiff  to  build  a  bridge  across 
the  Charles  river,  and  to  take  tolls  for  the  use  thereof.     After  the 
hridge  had  been  built  and  maintained  for  a  number  of  years,  the 
state  chartered  the  defendant  corporation,   and  authorized   it  to 
build  another  bridge  over  the  Charles  river  in  close  proximity  to 
the  plaintiff's  bridge,  and  under  the  defendant's  charter  its  bridge 
in  the  course  of  a  few  years  became  the  property  of  the  state,  and 
a  free  bridge.     It  was  held  that  the  defendant's  charter  was  valid, 
though  its  effect  was  to  indirectly  destroy  the  value  of  the  plain- 
tiffs charter,  franchisee,  and  property,  since  the  state  did  not  ex- 
pressly bind  itself  not  to  authorize  another  bridge,  and  no  such  stip- 
ulation could  be  implied.     And  so  the  state  may  charter  a  railroad 
or  turnpike  company  to  run  its  road  along  the  same  route  as  a  pre- 
viously chartered  railroad,  turnpike,  or  canal  company,  provided  no 
exclusive  privileges  have  been  in  terms  granted  to  the  prior  corpo- 
ration.** 

In  the  absence  of  constitutional  limitations,  however,  the  legisla- 
ture may  grant  an  exclusive  privilege  to  a  private  corporation,** 
and,  if  it  does  so  in  its  charter,  the  grant  constitutes  a  contract  in 
the  sense  of  the  federal  constitution,  and  cannot  be  impaired  by 
subsequent  legislation.**  Thus  where  a  state  created  a  corporation 
to  construct  a  bridge,  and  the  charter  expressly  stipulated  that  no 
other  bridge  should  be  built  within  a  certain  distance  of  it^  a  snb- 

is  11  Pet  420,  1  Cnmming,  Caa.  Priv.  Corp.  506.  And  lee  In  re  Opening  of 
Hamilton  Ayenue,  14  Barb.  (N.  Y.)  405. 

18  White  River  Tnmpilse  Ck).  v.  Vermont  Cent.  R.  Co.,  21  Vt  590;  Tackahoe 
Canal  Co.  t.  Tnckahoe  &  J.  River  R.  Co.,  11  Leigh  (Ya.)  42;  Washington  &  B. 
Tnmpike  Co.  ▼.  Baltimore  &  O.  R.  Co.,  10  Cni  &  J.  (Md.)  392. 

1*  Ante,  p.  36. 

IB  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Manufg 
Co..  115  U.  S.  650,  6  Sup.  Ct,  2o*>, 
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sequent  charter  ftathorizing  another  corporation  to  constrnct  a  bridge 
within  the  prohibited  distance  was  held  unconstitntional.^*  The 
same  mie  applies  where  the  legislature  charters  a  gas,  or  water,  or 
electric  lighting  company,  and  grants  it  an  exclnsive  privilege  of 
supplying  a  city  and  its  inhabitants  with  light  or  water. ^^  In  some 
states  the  constitution  now  restricts  the  power  of  the  legislature  to 
grant  exclusive  privileges.** 

The  repeal  of  a  charter  or  dissolution  of  a  corporation  under  stat- 
utory authority  is  not  a  violation  of  the  federal  constitution  as  im- 
pairing the  obligation  of  contracts  made  by  the  company  with  third 
persons."  Two  reasons  for  so  holding  were  given  by  the  supreme 
court  of  the  United  States  in  Mumma  v.  Potomac  Co.**  In  the  first 
place,  the  obligation  of  the  contracts  of  the  company  survives  the 
dissolution,  and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  company  which  has  not  passed  into  the 
hands  of  bona  fide  purchasers,  but  is  still  held  in  trust  for  the  com- 
pany, or  for  the  stockholders,  at  the  time  of  its  dissolution  in  any 
mode  permitted  by  the  local  laws.  In  the  second  place,  it  was  said, 
"independently  of  this  view  of  the  matter,  it  would  be  ertremely  dif- 
ficult to  maintain  the  doctrine  contended  for  by  the  plaintiff  in  error 
upon  general  principles.  A  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution  by  a  surren- 
der of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  will- 
ful misuser  and  nonuser.  Every  creditor  must  be  presumed  to  un- 
derstand the  nature  and  incidents  of  such  a  body  politic,  and  to  con- 
tract with  reference  to  them.  And  it  would  be  a  doctrine  new  in 
the  law  that  the  existence  of  a  private  contract  of  the  corporation 
should  force  upon  it  perpetuity  of  existence  contrary  to  public  policy, 
and  the  nature  and  objects  of  its  charter." 

"There  is  a  distinction  between  the  obligation  of  a  contract  and 

i«  The  Binghamton  Bridge,  S  Wall.  51. 

IT  New  Orieans  Gaslight  Co.  t.  Louisiana  Light  &  Heat  Producing  &  Mannfg 
Co.,  supra;  New  Orleans  Waterworks  Co.  t.  Rivera,  115  U.  S.  674.  6  Sup.  Ot  273. 

18  See  ante,  p.  86. 

i»  Mumma  t.  Potomac  Ca,  8  Pet.  281,  1  Cumming,  Gas.  Prir.  Corp.  450;  Thorn- 
ton T.  Railway  Co.,  123  Mass.  32,  1  Cumming,  Caa.  PHy.  Corp.  462;  Read  t. 
Frankfort  Bank,  23  Me.  318. 

to  8  Pet.  281,  1  dimming.  Cas.  Priv.  Corp,  450, 
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the  remedy  for  its  enforcement.  Whatever  pertains  merely  to  the 
remedy  may  be  changed  or  modified,  at  the  discretion  of  the  legis- 
lature, 'Without  impairing  the  obligation  of  the  contract,  provided  the 
remedy  be  not  wholly  taken  away,  nor  so  hampered  or  reduced  in 
effectlYeiieBs  as  to  render  the  contract  practically  incapable  of  en- 
forcement." **  This  principle  applies  to  laws  affecting  existing  cor- 
porations, the  charters  of  which  are  not  subject  to  alteration,  amend- 
ment, or  repeal  by  the  legislature.  Hius  a  statute  which  prescribes 
a  mode  of  service  of  judicial  process  upon  a  corporation,  different 
from  that  provided  for  in  its  charter,  or  which  otherwise  authorizes 
new  remedies,  is  not  void  as  impairing  the  obligation  of  a  contract^' 

POLICE  POWER  OF  THE  STATE. 

76.  There  is  nothing  in  the  federal  or  state  constitutions 
depriving  the  legislatures  of  the  power  to  pass  any 
laws,  in  the  exercise  of  the  police  power  of  the 
state,  which  may  be  necessary  or  proper  for  the 
protection  of  the  public  safety,  health,  comfort,  mor- 
als, or  the  property  of  the  citizens;  and  such  laws 
are  valid,  though  they  may  detract  from  the  pow- 
ers of  existing  corporations,  or  impose  burdens 
upon  them.  The  legislature  cannot  divest  itself  of 
this  power. 

In  this  country  the  legislatares  of  the  different  states  have  the 
same  unlimited  power  in  regard  to' legislation  as  the  British  parlia- 
ment,  except  in  so  far  as  they  may  be  restrained  by  the  state  or  fed- 
eral constitution.  They  can  pass  any  law  affecting  existing  corpora- 
tions, however  much  it  may  increase  their  burdens  or  restrict  their 
powers,  provided  no  constitutional  provision  is  violated.*'  The  con- 
stitutional provision  against  laws  impairing  the  obligation  of  con- 
tracts does  not  prevent  the  legislatures  from  regulating  corporations, 

ti  Black,  Const  Law,  538. 

ss  Cairo  &  F.  R.  Co.  t.  Hecht,  96  U.  8.  168.    See,  also,  Carey  t.  Giles,  9  Ga. 
253;   Chicago  life  Ins.  Co.  v.  Auditor  of  Public  Accounts,  101  111.  82. 
«»  Thorpe  t.  Railroad  Co.,  27  Vt  140,  1  Gumming,  Cas.  Priv.  Corp.  521. 
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andef  the  police  power  of  the  state,  in  the  uae  of  their  franchises,** 
The  constitution  was  not  intended  to  deprive  the  legislatures  of  thjs 
power,  and  the  legislatures  could  not  divest  themselves  of  it  if  they 
would.  '^Whatever  differences  of  opinion,"  it  has  been  said,  ''may 
exist  as  to  the  extent  and  boundaries  of  the  police  power,  and  how- 
ever difiQcult  it  may  be  to  render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals.  The  legislature  cannot,  by  any 
contract,  divest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  objects  which  demand  the 
application  of  the  maxim,  ^Salus  populi  suprema  lex;'  and  they  are 
to  be  attained  and  provided  for  by  such  appropriate  means  as  the 
legislative  discretion  may  devise.  ThsX  discretion  can  no  more  be 
bargained  away  than  the  power."  *• 

It  may  be  laid  down  as  a  general  rule  that  the  legislature  may 
control  the  action  of  corporations,  prescribe  their  functions  and  du- 
ties, and  impose  restraints  upon  them,  to  the  same  extent  as  upon 
natural,  persons,  in  all  matters  coming  within  the  general  range  of 
legislative  authority;  subject  to  the  limitation  of  not  impairing  the 
obligation  of  contracts,  provided  the  essential  franchise  is  not  taken 
away  without  compensation.**  Nothing  is  better  settled  than  that, 
under  its  police  power,  a  state  may  subject  persons  to  restraints  and 
burdens  in  order  to  secure  the  general  comfort,  health,  and  prosperity 
of  the  people  at  large;  and  this  power  extends  to  corporations  as 
well  as  to  natural  persons.  Thus,  if  the  state  creates  a  corporation 
and  authorizes  it  to  erect  a  powder  mill,  or  to  maintain  a  burying 
ground,  or  a  slaughterhouse,  fertilizer  manufactory,  or  tannery  at  a 
certain  place,  at  a  time  when  the  place  is  remote  from  inhabitants, 
it  may  afterwards  require  the  business  to  be  suspended  or  removed, 

«*  Thorpe  v.  lUilroad  Co.,  27  Vt  140,  1  Gumming,  Gas.  Priv.  Gorp.  521;  Beer 
Go.  y.  Massachusetts,  9t  U.  S.  25,  1  Gumming,  Gas.  Priv.  Gorp.  533;  Aoswer  of 
the  Justices,  9  Gush.  (Mass.)  6(H;  Galena  &  G.  U.  K.  Go.  t.  Loomis,  13  lU.  54S, 
56  Am.  Dec.  471;  Ghicago  Life  Ins.  Go.  v.  Needles,  113  U.  S.  574,  5  Sup.  Qt. 
681;    Eagle  Ins.  Go.  of  Gincinnati  t.  State  of  Ohio,  153  U.  S.  440,  14  Sup.  Gt  868. 

as  Beer  Go.  y.  Massachusetts,  97  U.  S.  25,  1  Gumming,  Gas.  Priv.  Gorp.  533. 
And  see  Town  of  Lake  View  v.  Rose  Hill  Cemetery  Go.,  70  IlL  191. 

«e  Thorpe  v.  Railroad  Co.,  27  Vt.  140,  1  Gumming,  Gas.  Priy.  Gorp.  521;  Waid 
V.  Farwell,  97  111.  593. 
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or  secured  from  doing  harm,  at  the  sole  expense  of  the  corporation, 
if  in  process  of  time  dwellings  approach  the  locality,  so  as  to  render 
the  further  pursuit  or  maintenance  of  the  business  at  that  place 
destructive  to  the  health  or  comfort  of  others.*^ 

In  Boston  Beer  Co.  v.  Massachusetts**  a  corporation  had  been 
chartered  to  manufacture  and  sell  malt  liquors.  Afterwards  the 
legislature  passed  a  prohibitory  liquor  law,  and  it  was  contended 
by  the  corporation  that  this  law,  if  applicable  to  it,  was  void,  as  be- 
ing an  impairment  of  its  contract  with  the  state.  The  court  held 
the  law  valid  as  to  the  corporation,  on  the  ground  that,  though  it  was 
given  by  its  charter  the  right  to  manufacture  and  sell  malt  liquors, 
the  charter  could  not  be  construed  as  conferring  any  greater  or  more 
sacred  right  than  any  citizen  had  to  manufacture  malt  liquor;  nor 
as  exempting  the  corporation  from  any  control  therein  to  which  a 
eitizen  would  be  subject,  if  the  interests  of  the  community  should 
require  it.  *1I  the  public  safety  or  the  public  morals,"  it  was  said, 
"require  the  discontinuance  of  any  manufacture  or  traflSc,  the  hand 
of  the  legislature  cannot  be  stayed  from  providing  for  its  discontin- 
uance by  any  incidental  inconvenience  which  individuals  or  corpora- 
tions may  suffer.  All  rights  are  held  subject  to  the  police  power 
of  the  state.**    Other  illustmtions  are  given  below.** 

tT  Thorpe  v.  Railroad  CJo.,  rapra;  Fertilizing  Co.  ▼.  Hyde  Park,  97  U.  S.  659; 
Coates  ▼.  Mayor,  etc.,  of  New  York,  7  Cow.  (N.  X.)  585;  Brick  Presbyterian 
Charcb  y.  Mayor,  etc,  of  New  York,  5  Cow.  (N.  Y.)  538;  Town  of  Lake  View  ▼. 
Rose  Hill  Cemetery  Co.,  70  111.  191. 

«»  97  U.  S.  25,  1  Cummln'g,  Cas.  Priv.  Corp.  533. 

!•  The  state  cannot  prohibit  existing  railroad  companies  from  carrying  unobjec- 
tionable freight  and  passengers;  but  it  may  regulate  them  in  the  conduct  of  their 
business,  so  as  to  secure  the  safety  of  persons  and  property.  It  is  perfectly  com- 
petent, therefore,  for  the  legislature  to  prohibit  them  from  carrying  persons  or  live 
stock  infected  -with  contagious  diseases,  or  to  require  them  to  stop  at  crossings,  to 
maintain  switchmen  and  watchmen,  to  provide  a  certain  number  of  brakemen,  to 
use  proper  rails  and  maintain  a  proper  track,  or  to  maintain  fences  and  cattle 
guards  along  their  road;  and  It  may  require  them  to  bear  the  expense  of  such 
safeguards.  Thorpe  v.  Railroad  Co.,  27  Vt  140,  1  Cumming,  Cas.  Priv.  Corp.  521; 
Cora.  V.  Eastern  R.  Co.,  103  Mass.  254,  1  Cumming,  Cas.  Priv.  Corp.  546;  Nelson 
V.  Railroad  Co.,  26  Vt  717;  Galena  &  C.  U.  R.  Co.  v.  Loomis,  13  111.  548,  56  Am. 
Dec.  471;  Horn  v.  Railway  Co.,  38  Wis.  463;  Ohio  &  M.  R.  Co.  v.  McClelland, 
25  111.  140;  Hegeman  v.  Railroad  Corp.,  16  Barb.  (N.  Y.)  353.  And  it  may  require 
a  railroad  company  to  stop  at  county  seats  to  take  on  and  let  off  passengers.  Chi- 
Clk.Pr.Corp.— 14 
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In  the  exercise  of  the  police  power  the  state  cannot,  in  the  case  of 
a  corporation,  any  more  than  in  the  case  of  a  natural  person, 
pass  any  law  taking  or  destroying  property  which  is  actually  in 
existence,  and  in  which  the  right  of  the  owner  haa  become  vested, 

cago  &  A.  R.  Go.  ▼.  People,  105  111.  657.  And  it  may  require  a  railroad  company, 
at  ItB  own  expense,  to  construct  a  bridge  over  a  highway,  eren  thongh  it  may  not 
haye  reserved  the  power  to  amend  or  repeal  its  charter.  People  v.  Boston  &  A. 
R.  Co.,  70  N.  Y.  569.  And  it  may  prohibit  railroad  companies  from  crossing  each 
others'  tracks  at  grade.  Pittsburg  &  C.  R.  Co.  v.  Southwest  P.  Ry.  Co.,  77  Pa. 
St.  173.  So  a  city  ordinance  may  prohibit  existing  railroad  companies  from  run- 
ning steam  engines  on  a  certain  street  Railroad  Col  t.  Richmond,  96  U.  S.  521. 
The  state,  having  chartered  a  bank  with  power  to  receive  money  on  deposit,  and 
pay  away  the  same,  and  to  discount  bills  of  exchange,  and  make  loana,  could  not 
afterwards  make  it  unlawful  for  the  bank  to  transfer  by  indorsement  or  other- 
wise any  bill  or  note,  etc.,  for  this  would  be  a  violation  of  the  charter,  and  not  at 
all  necessary  as  a*  police  measure.  Jemison  v.  Bank,  23  Ahi.  168.  But  the  state 
may  bind  existing  savings  banks,  or  other  banks,  by  general  laws  r^ating  to  invest- 
ments of  deposits.  Answer  of  the  Justices  to  Inquiry  of  the  Senate,  9  Cush. 
(Mass.)  604.  And  it  has  been  held  that  it  may  pass  a  law  making  stockholders  of 
existing  corporations  liable  for  the  future  debts  of  the  corporation.  Child  v.  Cofl^, 
17  Mass.  64;  Gray  v.  Coffin,  9  Cush.  (Mass.)  192;  Stanley  v.  Stanley,  26  Me.  191. 
And  it  may  reduce  the  rate  of  interest,  or  prohibit  speculations  in  exchange,  or 
depreciated  paper,  or  the  issuing  of  bills  of  a  given  denomination,  etc.  See  Thori)e 
V.  Railroad  Co.,  27  Vt  140,  1  Cumming,  Cas.  Priv.  Corp.  521.  The  state  has  the 
same  power  to  tax  corporations  as  it  has  to  tax  individuals,  provided  it  has  not 
expressly  surrendered  the  right  in  granting  the  charter,  though  the  power  clearly 
abridges  the  beneficial  use  of  the  franchise,  and  Is  capable  of  being  so  exercised 
as  virtually  to  destroy  it  Providence  Bank  v.  Billings,  4  Pet  514;  post,  p.  219. 
The  right  to  have  migratory  fish  pass  in  their  accustomed  course  up  and  down 
rivers  and  streams  is  a  public  right,  and  may  be  regulated  and  protected  by  the 
legislature  in  such  a  manner  as  it  may  deem  appropnate;  and  every  grant  of  a 
right  to  maintain  a  mill  dam  across  a  stream  where  such  fish  are  accustomed  to 
pass  is  subject  to  the  implied  condition  or  limitation  that  a  sufficient  and  reason- 
able way  shall  be  allowed  for  the  fish,  unless  cut  off  by  express  provision  or  ob- 
vious implication  in  the  grant  Commissioners  on  Inland  Fisheries  v.  Holyoke, 
Water-Power  Co.,  104  Mass.  446;  Com.  v.  Essex  Co.,  13  Gray  (Mass.)  239,  1 
Cumming,  Cas.  Priv.  Corp.  550.  The  state  may  pass  a  law  requiring  existing  cor^ 
porations,  like  insurance  companies,  banks,  etc.,  having  extensive  dealings  with  the 
public,  to  make  periodical  statements  of  their  condition,  and  i»'ovidlng  for  com- 
pulsory liquidation  of  their  business  in  case  of  insolvency;  or  make  other  pro- 
visions of  this  nature  for  the  protection  of  the  public.  Such  laws  are  valid  police 
regulations.  Attorney  General  v.  North  America  Life  Ins.  Co.,  82  N.  Y.  172;  Chi- 
cago Life  Ins.  Cou  v.  Needles,  113  U.  S.  574,  5  Sup.  Ct  681;    Eagle  Ins.  Co.  v. 
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even  thonsr^^  the  law  may  be  for  the  public  good,  nnlem 
it  makes  due  compensation  therefor.  Thus,  if  the  state  were  to  char- 
ter a  corporation  unqualifiedly  for  the  purpose  of  manufacturing  and 
selling  malt  liquors,  it  could  not  afterwards  pass  a  liquor  law  pro- 
hibiting the  sale  of  liquors  already  manufactured  by  the  corporation 
without  making  due  compensation  therefor,  though  it  could  prohibit 
further  manufacture.'® 

So,  the  right  of  members  to  vote  at  corporate  meetings  for  direct- 
ors, and  on  other  corporate  matters,  is  a  property  right,  and,  if 
the  mode  of  voting  is  prescribed  by  an  irrepealable  charter,  it  is  pro- 
tected by  the  constitutional  prohibition  against  laws  impairing  the 
obligation  of  contracts,  so  that  the  state  cannot  interfere  with  it 
either  by  constitutional  or  legislative  enactment.  A  law  regelating 
the  mode  of  voting  at  corporate  elections  cannot  be  called  a  police 
regulation.** 

POWER  OF  EMINENT  DOMAIN. 

76.  The  property  of  a  corporation^  including  its  f^nchises, 
may,  like  the  property  of  an  individual,  be  taken 
for  public  use  under  the  power  of  eminent  domain, 
on  making  due  compensation  therefor. 

The  power  of  the  state  to  take  private  property  for  public  use  un- 
der the  power  of  eminent  domain,  on  making  compensation  to  the 
owner,  extends  to  the  property  and  franchises  of  a  corporation,  as 
well  as  the  property  of  individuals.  "The  property  of  corporations, 
including  their  franchises,  may  be  taken  for  public  use  under  the 

Ohio,  153  U.  S.  446,  14  Sup.  CL  868;  Ward  v.  Farwell,  97  111.  593;  Chicago  Life 
Idb.  Co.  ▼.  Auditor  of  Public  Accounts,  101  111.  82.  Raihroad  companies  may  be 
made  liable  to  laborers  employed  by  contractors  In  constructing  their  roads.  Branin 
T.  Railroad  Co.,  31  Vt.  214.  And  a  state  may  regulate  the  charges  of  railroad  and 
warehouse  companies,  and  other  corporations  engaged  in  a  public  employment  af- 
fecting the  public  interest.  Munn  ▼.  Illinois,  94  U.  S.  113;  Chicago,  B.  &  Q.  R. 
Co.  V.  Iowa,  Id.  155;  Stone  ▼.  Trust  Co.,  116  U.  S.  307,  6  Sup.  Ct  3»k,  388,  1191; 
Ruggles  T.  People,  91  111.  256;  Illinois  Cent.  R.  Co.  ▼.  People,  95  111.  313.  But 
the  regulation  must  be  reasonable.    Stone  v.  Trust  Co.,  supra. 

so  Beer  Co.  t.  Massachusetts,  97  U.  S.  25,  1  Cumming,  Cas.  Priy.  Corp.  533. 
And  see  Planters*  Bank  ▼.  Sharp,  6  How.  301. 

SI  State  T.  Greer,  78  Mo.  188. 
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power  of  eminent  domain,  on  making  due  compensation.'*  ••  Thus, 
where  the  legislature,  under  a  reserved  power,  repealed  the  charter 
of  a  railroad  company  operating  a  railroad  through  the  streets  of  a 
city,  it  was  held  that  in  chartering  another  corporation  it  had  the 
power  to  authorize  it  to  take  the  property  of  the  old  corporation,  on 
making  due  compensation  therefor.** 

Laws  which  take  or  authorize  the  taking  of  corporate  property  and 
franchises  for  public  use  under  the  power  of  eminent  domain,  whidi 
cannot  legally  be  done  without  making  compensation,  must  be  dis- 
tinguished from  laws  regulating  corporations  in  the  use  of  their  fran- 
chises and  property,  enacted  either  under  the  police  power  of  the 
state,  or  under  a  power  to  alter  or  amend  the  charter  reserved  by  the 
state  in  granting  it.  Police  regulations,  as  we  have  seen,  may  im- 
pose burdens  and  expenses  upon  corporations  for  the  public  good, 
but  this  does  not  form  ground  for  objection  by  the  corporation.** 

BESEBVATION   OF  POWER  TO   BEPEAL   OB   AMEND 

CHABTEB. 

77.  The  state  may,  and  generally  does,  reserve  the  power 
to  repeal,  alter,  or  amend  charters  by  a  provision 
to  that  effect  either  in  the  charter  itself,  or  act  of 
incoi^oration,  or  in  some  general  law,  or  in  the 
constitution.  This  reservation,  however,  gives  no 
right  to  impair  or  take  away  vested  rights. 

The  state  may  always,  in  granting  a  charter,  incorporate  such 
terms  and  conditions  as  it  may  see  fit.  Therefore  it  may  reserve 
the  power  to  alter,  amend,  or  repeal  the  charter.     And  it  may  do  so 

ss  Greenwood  v.  Freight  Co.,  106  U.  S.  13,  1  Gumming,  Gas.  Priy  Corp.  538,  W. 
D.  Smith,  Gas.  Corp.  160,  Shep.  Ceb.  Corp.  260.  And  see  West  River  Bridge  Co. 
▼.  Diz,  6  How.  507;  Eastern  R.  Co.  v.  Boston  &  M.  R.  R.,  Ill  Mass.  125;  White 
River  Turnpike  Co.  v.  Vermont  Cent  R.  Co.,  21  Vt.  590;  Boston  Water-Power 
Co.  V.  Boston  &  W.  R.  Corp.,  23  Pick.  (Mass.)  360;  Central  Bridge  Corp.  ▼.  Git7 
of  Lowell,  4  Gray  (Mass.)  474;  Tuokaboe  Canal  Co.  v.  Tuckahoe  &  J.  R.  B.  Co., 
11  Leigh  (Ya.)  42;  Black  v.  Canal  Co.,  24  N.  J.  Bq.  455;  Board  of  Trustees  of 
Illinois  &  M.  Canal  v.  Chicago  &  R.  I.  R.  Co.,  14  111.  314. 

««  Greenwood  v.  Freight  Co.,  supra. 

84  Ante,  p.  207.    See  Com.  v.  Eastern  R.  Co.,  103  Mass.  254,  1  Gumming,  Gas 
Priv.  Corp.  546. 
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either  by  incorporating  such  a  condition  in  the  charter  itself,  or  by  a 
general  law  in  force  at  the  time  the  charter  is  granted,  or  by  a  pro- 
vision contained  in  the  state  constitution.  In  the  two  latter  cases 
no  reference  need  necessarily  be  made  in  the  charter  to  the  general 
law  or  constitutional  provision.  If  it  is  applicable,  it  becomes  a 
part  of  the  charter,  and  a  term  of  the  contract  between  the  state 
and  the  corporators.*' 

Where  a  general  law  provides,  as  in  many  states,  that  charters 
shall  be  subject  to  amendment,  alteration,  or  repeal,  "at  the  pleasure 
of  the  legislature,''  the  reason  of  a  repeal  or  amendment  and  the  mo- 
tive of  the  legislature  are  immaterial.  "The  validity  of  such  /iction 
does  not  depend  on  the  necessity  for  it,  or  on  the  soundness  of  the 
reasons  which  prompted  it."  •• 

As  shown  in  a  previous  chapter,  an  amendment,  like  the  original 
charter,  must  be  accepted,  to  have  any  effect.  Though  the  legislature 
may  have  reserved  the  power  to  alter,  amend,  or  repeal  a  charter 
of  a  private  corporation,  and  though,  under  this  reservation  of  power, 
it  can  repeal  the  charter  without  regard  to  the  consent  or  noncon- 
sent  of  the  corporation,  and  may  impose  an  amendment  as  a  condi- 
tion of  the  corporation's  continuing  to  exercise  its  franchises,  it 
cannot,  without  its  consent,  compel  it  to  continue  under  the  char- 
ter as  amended*  The  amendment  must  be  accepted,  or  it  has  no 
binding  force.  As  was  said  by  the  Massachusetts  court,  "that  a 
man  may  refuse  a  grant,  whether  from  the  government  or  an  indi- 
vidual, seems  to  be  a  principle  too  clear  to  require  the  support  of 
authorities."  *''     Of  course,  a  corporation  cannot  conduct  its  operar 

«»  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  1  Gumming,  Cae.  Priv.  Corp.  538, 
W.  D.  Smith,  Cas.  Corp.  160,  Shep.  Cas.  Corp.  260;  Beer  Co.  v.  Massachusette,  97 
r.  S.  25,  1  Cumming,  Caa.  Corp.  533;  Com.  t.  Eastern  R.  Co.*,  103  MasB.  254,  1 
Camming,  Cas.  Priv.  Corp.  546;  Parker  v.  Railroad  Co.,  109  Mass.  506;  Miller 
V.  State,  15  WalL  478;  Jackson  v.  Walsh,  75  Md.  304,  23  Atl.  778;  Story  t. 
rinnk-Road  Co.,  16  N.  J.  Eq.  13;  State  t.  Commissioner  of  Railroad  Taxation,  37 
N.  J.  Law,  228. 

>«  Greenwood  ▼.  Freight  Co.,  snpra;  Com.  ▼.  Eastern  R,  Co.,  supra.  And  see 
Lothrop  T.  Stedman,  42  C(mn.  584. 

3  7  Ellis  V.  Marshall,  2  Mass.  279.  See  Yeaton  v.  Bank,  21  Grat.  (Va.)  593. 
In  this  case  it  is  said:  "Every  amendment  or  modification  of  a  charter  of  in- 
corporation is  nothing  more  than  a  new  contract,  which  is  not  binding  upon  the 
corporate  body  until  accepted  by  them.'*    See  ante,  p.  53,  and  cases  there  dted. 
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tions  in  defiance  of  the  state;  and^  if  it  does  not  accept  an  authar- 
ized  amendment  of  its  charter,  it  must  discontinue  its  operations  as 
a  corporate  body.*'  And,  as  we  have  seen,  if  a  /corporation  contin- 
Ties  to  act  as  such  after  an  authorized  amendment,  it  may  be  regarded 
as  having  accepted  the  amendment." 

The  state,,  under  a  reservation  of  power  to  repeal,  alter,  or  amend 
a  charter,  may  exercise  such  power,  and  to  almost  any  extent,  to 
carry  into  effect  the  original  purposes  of  the  grant,  and  to  protect 
the  rights  of  the  public  and  the  corporators,  or  to  promote  the  due 
administration  of  the  affairs  of  the  corporation;  but  it  cannot  im- 
pair or,  destroy  vested  rights  under  such  a  reservation  of  power.*® 
In  a  case  in  which  the  legislature  prescribed  the  rate  of  fare  to  be 
charged  by  an  existing  railroad  company,  whose  charter  was  subject 
to  alteration,  amendment,  or  repeal,  Mr.  Justice  Swayne  said:  **It 
is  urged  that  the  franchise  here  in  question  was  prox)erly  held  by  a 
vested  right,  and  that  its  sanctity  as  such  could  not  be  thus  in- 
vaded. The  answer  is,  H!k>nsen8us  fadt  jus.'  It  was  aooording  to 
the  agreement  of  the  parties.  The  company  took  the  franchise 
subject  expressly  to  the  power  of  alteration  or  repeal  by  the  gen- 
eral assembly.  There  is,  therefore,  no  ground  for  just  complaint 
against  the  state.  Where  an  act  of  incorporation  is  repealed,  few 
questions  of  difficulty  can  arise.  Equity  takes  charge  of  all  the 
property  and  effects  which  survive  the  dissolution,  and  administers 
them  as  a  trust  fund,  primarily  for  the  benefit  of  creditors.  If  any- 
thing is  left,  it  goes  to  the  stockholders.  Even  the  executory  con- 
tracts of  the  defunct  corporation  are  not  extinguished.  The  power 
of  alteration  and  amendment  is  not  without  limit.  The  alterations 
must  be  reasonable.  They  must  be  made  in  good  faith,  and  be  con- 
sistent with  the  scope  and  object  of  the  act  of  incorporation.  Sheer 
oppression  and  wrong  cannot  be  inflicted  under  the  guise  of  amend- 

3»  Yeaton  t.  Bank,  supra. 

so  Ante,  p.  54,  and  cases  there  cited. 

40  See  dissenting  opinions  of  Strong,  Bradley,  and  Field,  J  J.,  In  the  Sinking- 
Fund  Gases,  99  U.  S.  700,  727.  And  see  Sage  v.  Dillard,  15  B.  Mon.  (Ky.)  340. 
The  legislature  cannot  impair  the  right  to  redeem  from  a  mortgage.  Ashneiot 
B.  Go.  T.  Elliot,  58  N.  H.  451.  Nor  can  it  prevent  distribution  of  the  assets  of 
a  corporation,  whose  charter  it  has  repealed,  among  those  who  are  entitled  to 
them.     Lothrop  v.  Stedman,  42  Conn.  584. 
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ment  or  alteration.  Beyond  the  sphere  of  the  reserved  powers,  the 
vested  rights  of  property  of  corporations,  in  such  cases,  are  sur- 
rounded by  the  same  sanctions  and  are  as  inviolable  as  in  other 
cases."  **  The  court  then  held  that  the  regulation  in  question  did 
not  take  away  a  vested  right,  but  was  a  legitimate  exercise  of  the  re- 
served power  of  alteration. 

A  corporation  authorized  to  construct  a  dam  across  a  river  or 
stream  may  be  afterwards  required  to  construct  and  maintain  fish- 
ways  to  permit  the  passage  of  migratory  fish.**  But  where  such  a 
corporation  had  built  a  flshway  in  its  dam,  as  required  by  statute, 
and  had  afterwards  been  granted  an  enlargement  of  its  charter,  up- 
on the  consideration  that  it  should  pay  the  damage  caused  to  the  own- 
ers of  fishing  rights  by  the  dam  as  already  built,  with  a  fishway 
known  to  the  legislature  to  be  insufficient,  and  the  corporation  paid 
such  damages,  it  was  held  that  the  right  to  maintain  the  dam  as  it 
was,  vnth  the  insufficient  fishway,  had  been  paid  for,  and  was  vested 
in  the  corporation,  and  that  this  vested  right  could  not  be  taken 
from  it  by  a  subsequent  act  requiring  it  to  construct  sufficient  fish- 
ways  at  great  cost,  though  the  legislature  had  reserved  the  right  to 
alter,  amend,  or  repeal  the  charter.** 

*i  Shields  V.  Ohio,  05  U.  8.  319.  In  another  case  it  was  said:  ''A  power  re- 
serred  to  the  legislature  to  alter,  amend,  or  repeal  a  charter,  authorizes  it  to 
make  any  alteration  or  amendment  of  a  charter  granted  subject  to  it,  which  will 
not  defeat  or  substantially  impair  the  object  of  the  grant,  or  any  rights  vested 
under  it,  and  wliich  the  legislature  may  deem  necessary  to  secure  either  that 
object  or  any  public  right."  Close  t.  Glenwood  Cemetery,  107  U.  8.  466,  2 
8up.  Ct.  267.  And  see  State  ▼.  Neff,  52  Ohio  St  875,  40  N.  E.  720;  People  t. 
O^Brien,  111  N.  Y.  1.  18  N.  B.  692. 

«>  Com.  T.  Essex  Co.,  13  Gray  (Mass.)  239,  1  Gumming,  Cas.  Priv.  Corp.  550; 
Commissioners  on  Inland  Fisheries  t.  Holyoke  Water-Power  Co.,  104  Mass.  446. 

4S  Com.  T.  £3s8ez  Co.,  supra.  The  court  said  in  this  case:  "No  amendment 
•or  alteration  of  the  charter  can  take  away  the  property  or  rights  which  have 
become  rested  under  a  legitimate  exercise  of  the  powers  granted.  It  api^ears  to 
OS,  in  the  present  case,  that  after  the  government,  acting  in  behalf  of  the  pub- 
lic, and  also  of  all  those  riparian  owners  whose  fish  rights  would  be  damnified 
by  the  defendant's  dam,  with  the  fishway  as  it  was,  entered  into  a  solemn  and 
formal  contract  with  the  defendant  company  to  exempt  them  from  the  obliga- 
tion of  making  and  maintaining  a  suitable  and  sufficient  fishway,  if  such  were 
practicable,  by  indemnifying  all  persons  damnified  in  their  several  fisheries,  and 
the  defendant  company  had  executed  their  part  of  the  contract  by  the  payment 
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So,  where  a  corporation  had  l)ailt  a  plank  road,  and  established  a 
toll  gate,  as  authorized  by  its  charter,  it  was  held  that  the  reserved 
power  to  amend,  alter,  or  repeal  its  charter  did  not  give  the  legis- 
lature the  right  to  require  it  to  move  the  toll  gate  beyond  the  limits 
of  a  city  which  had  grown  up  around  it,  and  so  to  take  from  the 
company  the  right  to  collect  tolls  upon  more  than  two  miles  of  its 
road.  "A  statute  which  could  have  this  effect,"  said  Judge  Cooley, 
"would  not  be  a  statute  to  amend  franchises,  but  a  statute  to  con- 
fiscate property;  it  would  not  be  a  statute  of  regulation,  but  of 
spoliation."  ** 

The  power  to  alter,  amend,  or  repeal  a  charter  does  not  give  the 
legislature  the  power  to  change  the  charter,  and  force  a  new  and  dif- 
ferent charter  upon  the  corporators.  As  was  said  in  a  New  Jersey 
case:  **It  can  repeal  or  suspend  the  charter;  it  can  alter  or  modify 
it;  it  can  take  away  the  charter;  but  it  cannot  impose  a  new  one, 
and  oblige  the  stockholders  to  accept  it  It  can  alter  or  modify 
the  old  one;  but  power  to  alter  or  modify  anything  can  never  be 
held  to  imply  a  power  to  substitute  a  thing  entirely  different.  It 
is  not  the  meaning  of  the  words  in  their  usually  received  sense. 
Power  to  alter  a  mansion  house  would  never  be  construed  to  mean  a 
power  to  tear  down  all  but  the  back  kitchen  and  front  piazza,  and 
build  one  three  times  as  large  in  its  place.  In  anything  altered, 
something  must  be  preserved  to  keep  up  its  identity ;  and  a  matter 
of  the  same  kind  wholly  or  chiefly  new,  substituted  for  another,  is 
not  an  alteration ;  it  is  a  change."  *• 

Under  the  reservation  of  power  to  amend,  alter,  or  repeal  char- 
ters, it  has  been  held  that  the  legislature  may  make  the  stockholders 
of  a  corporation  individually  liable  for  its  future  debts;**  that  it 
may  vary  the  measure,  and  thus  enlarge  the  proportion,  of  the  prof- 

of  a  large  sum  of  money,  it  was  not  competent  for  the  legislature,  without  any 
change  of  circumstances,  under  their  authority  to  amend  and  alter  the  charter 
of  the  company,  to  pass  a  law  requiring  them  to  do  the  acts  from  which,  by 
the  terms  of  such  contract,  they  had  been  exempted,  and  therefore  that  the  said 
act  was  null  and  void." 

**  City  of  Detroit  t.  Detroit  &  H.  P.  R.  Co.,  48  Mich.  140,  6  N.  W.  275,  1 
Gumming,  Cas.  Priv.  Corp.  560. 

«BZabriskie  ▼.  Railroad  Co.,  18  N.  J.  Eq.  ITS,  1  Gumming,  Cas.  Priv.  Corp. 
781,  790. 

««  Sherman  ▼.  Smith,  1  Black,  587;  In  re  Lee  ^  Co.'s  Bank,  21  N.  Y,  9;  Bailey 
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its  which  a  mutual  life  insurance  company  is  required  by  the  terms 
of  its  charter  to  pay  a  charitable  institution;  *^  that  railroad  com- 
panies may  be  compelled  to  make  changes  in  the  level,  grade,  and 
surface  of  the  roadbed,  new  structures  at  crossings  of  other  rail- 
roads or  of  highways,  or  station  houses  at  particular  places,  in  a 
manner  and  to  be  enforced  by  forms  of  process  different  from  thoee 
provided  for  or  contemplated  by  the  original  charter,  or  the  general 
laws  in  force  when  the  original  charter  was  granted;**  or  to  re- 
quire a  corporation  authorized  to  build  and  maintain  a  dam  across 
a  navigable  river  to  construct  a  lock  for  purposes  of  navigation;  *• 
or  to  require  a  corporation  authorized  to  maintain  a  dam  to  main- 
tain suitable  flshways;  *•  or  to  revoke  an  exemption  from  taxation, 
or  inccease  a  tax  or  license  fee;  **  or  to  require  a  corporation  to  es- 
tablish a  sinking  fund  to  meet  its  obligations;  '*  cht  to  authorize  a 
city  to  subscribe  for  stock,  and  to  appoint  two  directors;  '•  or,  ac- 
cording to  some  of  the  decisions,  but  not  all,  to  authorize  cumulative 
voting  at  stockholders'  meetings  at  an  election  of  directors;'*  or 
to  increase  the  number  of  trustees  of  an  incorporated  college,  in 

T.  HoUbter,  26  N.  Y.  112;  Gardner  t.  Insuiance  Ck>.,  9  B.  I.  194.  In  some  states 
this  is  a  legitimate  exercise  of  the  police  power  of  the  state.    Ante^  p.  210,  note  2'J. 

«T  Massachnsetts  General  Hospital  v.  IState  Mut.  Life  Assur.  Ck>.,  4  Gray  (Mass.) 
1S7. 

*•  City  of  Roxbury  v.  Boston  &  P.  R.  Co.,  6  Cash,  (Mass.)  424;  Fitchburg  R. 
Co.  T.  Grand  Junction  R.  &  D.  Co.,  4  Allen  (Mass.)  198;  Com.  v.  Eastern  R. 
Co,  103  Mass.  254,  1  Gumming,  Gas.  Friv.  Corp.  546;  Albany  N.  R.  Co.  t. 
Brownell,  24  N.  Y.  345  (overruling  Miller  v.  Railroad  Co.,  21  Batb.  [N.  Y.]  513). 
In  Mayor,  etc.,  of  Worcester  t.  Norwich  &  W.  R.  Co.,  109  Mass.  103,  the  legis- 
lature had  passed  an  act  requiring  certain  railroad  companies  to  unite  in  a  pas- 
senger station  in  the  city  of  Worcester,  to  extend  their  tracks  in  the  city  to  the 
union  station,  and  after  the  extension  to  discontinue  parts  of  their  existing  loca- 
tions. The  act  was  held  to  be  constitutional  and  valid,  as  it  was  a  reasonable 
exercise  of  the  reserved  right  to  amend,  alter,  or  repeal  the  charters  of  the  cor- 
porations. 

«•  South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  547. 

BO  Commissioners  on  Inland  Fisheries  v.  Holyoke  Water- Power  Co.,  104  Mass. 
446. 

ai  Post,  p.  228. 

'a  Union  Pac  R.  Co.  t.  U.  S.,  99  U.  B.  700. 

SI  New  Haven  &  D.  R.  Co.  v.  Chapman,  38  Conn.  56. 

>4  Gross  V.  Railway  Co.,  35  W.  Va.  174,  12  S.  B.  1071.  But  see  Orr  v.  Bracket 
Co.,  81  Ky.  593;   Hays  v.  Com.,  82  Pa.  St  518. 
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which  the  state  is  part  owner,  and  to  require  a  majoritj  of  them  to 
conaist  of  certain  state  officers,  instead  of  being  elected,  as  formerly, 
by  the  private  stockholders;  "  or  to  regulate  the  charges  of  rail- 
road companies,  water  companies,  and  other  quasi  public  corpora- 
tlons.*' 

A  reserved  power  of  amending  or  repealing  the  charter  of  a  cor- 
poration is  a  legislative  power,  and  cannot  anthorize  the  legisla- 
ture to  exercise  judicial  powers.  This  would  be  onconstitutional. 
For  instance,  it  cannot  authorize  the  legislature  to  foreclose  a  m6ri- 
gage  on  the  CMporate  property/'  It  may,  however,  appoint  a  re- 
ceiver or  trustee  to  settle  the  affairs  of  an  insolvent  corporation. 
This  is  a  legislative  act."  It  is  also  perfectly  competent  for  the 
legislature  to  reserve  to  itself  the  right  to  repeal  a  charter  for  a  vio- 
lation thereof  or  other  default.  Buch  a  reservation  is  not  a  reserva- 
tion of  judicial  power,  and  for  that  reason  anconstitational,  for  an 
inquiry  by  the  legislature  into  the  affairs  or  defaults  of  a  corporation, 
with  a  view  to  diacontinoe  it,  is  not  a  jadicial  act." 

It  has  been  held  by  some  of  the  conrts  that,  where  the  legislature 
reserves  the  power  at  any  time  to  annul  and  vacate  the  charter  of  a 
corporation,  if  it  shall  fail  to  go  into  operation,  or  shall  abuse  or 
misuse  its  privileges,  the  It^slature  reserves  the  power  of  deter- 
mining whether  these  contingencies  have  happened  and  a  future 
legislature  may  repeal  the  charter  without  any  judicial  proceeding 
or  prior  notice. ••  But  the  weight  of  authority  is  against  this  view. 
Most  of  the  courts  have  held  that  under  such  a  reservation  the  in- 
vestigation aud  determination  of  the  question  whether  the  occasion 
has  arisen  upon  which  the  reserved  power  of  the  legislature  may 
be  exercisedj  is  one  of  judicial,  and  not  of  legislative,  cognizance, 
and  that  the  power  can  be  exercised  only  after  a  judicial  investiga- 
tion and  determination,  after  notice  to  the  corporation,  and  an  op- 
portunity to  be  beard.*'     In  some  jurisdictitms  it  is  held  that  the 

•  (  JackHOD  V.  Walih.  7D  Ud.  304,  23  Atl.  778. 

»  Shieldi  V.  Ohio,  9S  D.  S.  319;  Spring  Taller  WttWrworlca  v.  SchotUer,  110 
U.  S.  347,  4  Sup.  Ct  48;  Parker  v.  RaUrosd  Co.,  109  Uaa«.  60S. 

Aahnelot  R.  Co.  t.  BlUot,  DS  N.  H.  451. 

I'Otbrop  T.  Stedman,  42  Conn.  584:  O&re?  t.  Ollei,  9  Ga.  253. 

Crease  t.  Babcock,  23  Pick.  (Mase.)  334;   Lothrop  v.  Btedmaa,  42  Oonn.  S8A. 

Mioen'  Bank  of  Dubuque  t.  U.  S.,  Morria  (Iowa)  482. 

Flint  &  FentoDTille  Plank-Itoed  Co.  v.  WoodbuU,  26  Uich.  99;    State  v. 
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legislature  may  exercise  the  power  of  repeal  before  a  judicial  in- 
vestigation, and  without  notice,  but  that  its  action  is  subject  to  re- 
view by  the  courts. '* 

Where  a  charter  is  offered  before,  but  is  not  accepted  until  after, 
the  adoption  of  a  constitutional  provision,  or  enactment  of  a  stat- 
ute, making  all  charters  subject  to  amendment,  alteration,  or  repeal, 
the  provision  enters  into  and  forms  a  part  of  the  contract  between 
the  corporation  and  the  state,  as  the  contract  is  not  made  until  the 
charter  is  accepted.*' 

78.  OFFEB  OF  AMENDMENT— POWER  OF  MAJORITY. 

We  are  dealing  here  only  with  the  power  of  the  state  to  alter  or 
amend  a  charter  without  the  consent  of  the  members  of  the  corpora- 
tion. Of  course,  there  is  nothing  to  prevent  the  legislature  from 
authorizing  a  corporation  to  engage  in  new  enterprises,  if  all  the 
members  see  fit  to  accept  the  amendment.  It  is  like  the  case  where 
both  parties  to  a  contract  rescind  it  by  mutual  agreement,  and  sub- 
stitute a  new  contract.  The  power  of  the  majority  of  the  members 
to  bind  a  dissenting  minority  by  accepting  an  amendment  of  the 
charter  thus  offered  will  be  discussed  in  a  subsequent  chapter.*^ 

TAXATION  OF  COHPOHATIONS. 

79.  Unless  a  corporation  is  expressly  exempted  from  tax- 
ation by  its  charter^  the  state  may  tax  it  to  the 
same  extent  as  it  may  tax  individuals,  without  im- 
pairing the  contract  implied  between  the  state  and 
the  corporation.  But  the  power  to  tax  is  not  un- 
limited. Thus: 
(a)  Taxes  can  be  imposed  only  for  a  public  purpose. 

Nojei,  47  Me.  189;  Ohesivpeake  &  Ohio  Canal  Oo.  ▼.  Baltimore  &  O.  B.  Co.,  4 
Gill.  &  J.  (Md.)  122;  Begenta  of  University  of  Maryiand  t.  Williams,  9  Gill  &  J. 
(Md.)  365. 

«t  Brie  &  N.  B.  Bailroad  t.  Casey,  26  Pa.  St.  287. 

««  Attorney  General  t.  Chicago  &  N.  W.  B.  Co.,  85  Wis.  699;  Stone  t.  Wi>- 
eonain,  94  U.  S.  181. 

««  Post,  p.  447. 
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(b)  The  taxing  power  is  limited  to  persons,  property, 

and  business  within  the  jurisdiction  of  the  state. 

(c)  Provisions  of  the  state  constitution  must  not  be  vio- 

lated, as  provisions  requiring  uniformity  and  equal- 
ity of  taxation. 

(d)  In  the  absence  of  constitutional  limitations,  double 

taxation  is  not  prohibited,  but  in  a  number  of 
states  it  is  prohibited  by  the  constitution.  Even 
when  not  prohibited,  it  is  unjust,  and  in  construing 
statutes  all  presumptions  are  against  it. 

(e)  Provisions  of  the  federcd  constitution  must  not  be  vi- 

olated, such  as 

(1)  The  provision  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  This  prohibits  unequal 
taxation. 

(  2 )  The  provision  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.  This 
prevents  taxation  of  a  corporation  in  viola- 
tion of  the  express  terms  of  its  charter. 

(3)  As  government  bonds  cannot  be  taxed,  capital 

invested  i:i;i  them  is  exempt. 

(4)  No  tax  can  be  imposed  ^which  will  amount  to  a 

regulation  of  or  interference  with  interstate 
commerce. 
(6)  The  states  cannot  interfere  by  taxation  with 
the  operation  of  corporations  created  by  con- 
gress for  the  purpose  of  carrying  into  effect 
the  constitutional  powers  of  the  federal  gov- 
ernment, except  in  so  far  as  it  may  be  per- 
mitted by  congress. 

80.  By  the  weight  of  authority,  a  state,  in  creating  a  cor- 
poration, or  afberwards  for  a  considera&on,  but  not 
otherwise,  may  agree  that  it  shall  be  exempt  from 
taxation,  in  whole  or  in  part;  and  it  cannot,  in 
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such  a  case,  impose  a  tax  in  violation  of  the  char- 
ter without  impairing  the  obligation  of  its  contract. 
But 

(a)  Exemption  from  taxation  must  be  clearly  shown. 

All  presumptions  are  against  it. 

(b)  An  exemption  from  taxation  may  be  revoked  if  the 

state  has  reserved  the  power  to  repeal,  alter,  or 
amend  the  charter. 

8L  A  corporation  cannot  escape  liability  for  taxes  on  the 
plea  of  ultra  vires. 

Unless  the  case  comes  within  one  of  the  exceptions  hereafter  ex- 
plained, a  state  has  the  same  power  to  tax  corporations  as  it  has 
to  tax  natural  persons,  and  no  greater  power  than  this.  In  the  ab- 
sence of  express  exemption  from  taxation,  the  imposition  of  a  tax 
upon  the  property  of  a  corporation  is  not  a  violation  of  its  charter, 
and  so  within  the  constitutional  prohibition  against  laws  impairing 
the  obligation  of  contracts,  for  exemption  from  taxation  is  not  an  im- 
plied term  of  the  contract  between  the  corporation  and  the  state." 

Object  of  Ta^raiion. 

The  legislature  can  only  use  the  power  of  taxation  in  aid  of  a  pub- 
lic object,  an  object  which  is  within  the  purpose  for  which  govern- 
ments are  established.  It  cannot,  therefore,  be  exercised  in  aid  of 
private  enterprises,  even  though  the  local  public  may  be  benefited  in 
a  remote  or  collateral  way.  Thus  a  tax  cannot  be  imposed  to  aid 
a  manufacturing  enterprise  of  individuals.**  This  principle  is  not 
peculiar  to  the  taxation  of  corporations.  In  Lowell  v.  City  of  Bos- 
ton *^  it  was  held  that  a  statute  authorizing  the  city  of  Boston  to  is- 
sue bonds,  which,  of  course,  might  require  taxation  to  pay  them,  and 
to  lend  the  proceeds  on  mortgage  to  the  owners  of  land,  the  build- 
ings upon  which  were  burned  by  the  great  fire  of  1872,  was  uncon- 
stitutional. 

•ft  Providence  Bank  ▼.  Billings,  4  Pet  514.  As  to  the  taxation  of  railroad  com- 
imnies,  see  State  ^Railroad  Tax  Cases,  92  U.  S.  575-61S;  Indianapolis  &  St  L.  B. 
Co.  ▼.  Vance.  96  U.  S.  450;   Delaware  Railroad  Tax,  18  Wall.  206. 

••  Loan  Association  t.  Topeka,  20  WalL  666;  City  of  Parkersburg  ▼.  Brown, 
106  U.  S.  487.  1  Sun.  Ct  442. 

•T  111  Mass.  454. 
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Jurisdiction. 

1  The  power  of  taxation  of  a  state  is  limited  to  persons,  property, 
and  business  within  her  jurisdiction.  All  taxation  must  relate  to  one 
of  these  objects.*®  Bonds  issued  by  a  railroad  company,  for  in- 
stance, are  property  in  the  hands  of  the  holders,  and,  when  held  by 
non-residents  of  the  state  in  which  the  company  was  incorporated, 
they  cannot  be  taxed  by  the  state,  and  it  can  make  no  difference  that 
they  are  secured  by  a  mortgage  on  land  in  the  state.**  A  law,  there- 
fore, which  requires  a  corporation  to  retain  a  certain  percentage  of 
the  interest  due  on  bonds  made  payable  out  of  the  state  to  citizens 
of  another  state,  and  held  by  them,  is  not  a  legitimate  exercise  of  the 
taxing  power.'* 

Property  Taxable. 

The  statutes  generally  provide  very  specifically  what  property  of 
corporations  shall  be  taxed,  and  how  the  taxes  shall  be  assessed. 
But  the  construction  of  the  statutes  is  not  always  clear.  In  corpora- 
tions there  are  sometimes  four  elements  of  taxable  value,  namely: 
(1)  The  franchises  of  the  corporation;  (2)  capital  stock  in  the  hands  of 
the  corporation;  (3)  corporate  property,  such  as  real  estate,  moneys, 
credits,  and  other  personal  property,  other  than  such  stock;  and  (4) 
shares  of  stock  in  the  hands  of  the  individual  stockholders.  Any  one 
of  these  may  be  taxed,  provided  no  constitutional  limitations,  fed- 
eral or  state,  are  violated.  And  where  the  shares  of  stock  in  a  cor- 
poration are  taxed,  the  legislature  may  require  that  the  tax  diall  be 
paid  by  the  corporation,  and  allow  it  to  collect  the  same  fropi  the 
stoc^olders,  or  deduct  it  from  dividends,'*  unless  the  corporation, 
by  its  charter,  is  exempt  from  taxation,  so  that  this  might  be  a  tax 
upon  it'* 

•8  Case  of  State  Tax  on  Foreign-Held  Bonds,  16  Wall.  300;  Sonth  NashviUG  St 
R.  Co.  V.  Morrow.  87  Tenn.  406,  11  S.  W.  348;  Com.  t.  Standard  Oil  Co.,  101  Pa. 
St.  119;  Com.  v.  Chesapeake  &  O.  R.  Co.,  27  Grat  (Va.)  344. 

«»  Case  of  State  Tax  on  Foreign-Held  Bonds,  supra;  South  Naahyille  St  R. 
Co.  Y.  Morrow,  supra;  Com.  v.  Chesapeake  &  O.  R.  Co.,  supnu 

70  Case  of  State  Tax  on  Foreign-Held  Bonds,  supra. 

71  Town  of  St  Albans  y.  National  Car  Co.,  57  Vt  68^ 
7  2  Post,  p.  230,  and  note  111. 
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Double  Taxation, 

In  many  jurisdictions  double  taxation  is  prohibited  by  the  consti- 
tution. In  the  absence  of  such  prohibition,  it  is  no  doubt  within  the 
power  of  the  legislature  to  assess  taxes  in  such  a  way  as  to  subject 
the  corporation  or  the  stockholders  to  double  taxation.^*  But  an  in- 
tention to  impose  double  taxes  is  never  to  be  presumed.  It  is  un- 
just, and  therefore  '^all  presumptions  are  against  such  an  imposi- 
tion.'* ^*  Thus,  where  a  charter  exempted  the  stock  of  a  corpora- 
tion from  taxation,  but  taxed  its  property,  it  was  held  that  the  ex- 
emption extended  to  shares  of  stock  in  the  hands  of  the  individual 
shareholders,  the  capital  represented  by  which  had  been  converted 
by  the  corporation  into  property  which  was  liable  to  taxation.^* 

A  tax  on  the  franchises  of  a  corporation  is  not  a  tax  on  its  prop- 
erty. Both  may  be  taxed,  and  it  will  not  be  double  taxation.^* 
Some  of  the  courts  have  held  that  the  capital  stock  and  the  property 
of  a  corporation  and  the  property  of  the  individual  shareholders 
in  their  shares  are  distinct  property  interests,  and  that  the  taxation 
of  both  does  not  amount  to  double  taxation,  and  is  authorized.''^ 
Other  courts  hold  that  this  is  double  taxation,  and  in  a  number  of 
states  it  is  expressly  provided  that,  where  a  corporation  is  taxed  on 
its  capital  stock  or  property,  the  stockholders  shall  not  be  taxed  on 
their  shares.^*  In  Maryland,  by  the  declaration  of  rights,  every  own- 
er of  property  is  required  to  pay  taxes  in  proportion  to  its  dctual 

Ts  See  Board  of  Revenue  of  Montgomery  Co.  t.  Montgomery  Gaslight  Co.,  04 
Ala,  209;   Pittsburg,  F.  W.  &  O.  B.  Co.  v.  Com.,  66  Pa.  St  77. 

7  4  State  of  Tennessee  v.  Whitworth,  117  U.  S.  129,  6  Sup.  Ct  645,  647;  Wright 
T.  Railroad  Co.,  64  Ga.  783;  Boston  &  Sandwich  Glass  Co.  t.  City  of  Boston,  4 
Mete.  (Mass.)  181;  City  of  Fall  River  v.  County  Com'rs  of  Bristol,  125  Mass.  567; 
State  T.  Hannibal  &  St.  J.  R.  Co.,  37  Mo.  265. 

TB  State  of  Tennessee  v.  Whitveorth,  supra. 

T<  See  Manufacturers'  Ins.  Co.  v.  Loud,  99  Mass.  146. 

TT  Ogden  V.  City  of  St  Joseph,  90  Mo.  522,  8  S.  W.  25;  Farrington  t.  Tennessee, 
95  U.  S.  686;  Sturges  v.  Carter,  114  U.  S.  521,  5  Sup.  Ct  1014;  Bradley  v. 
Bauder,  36  Ohio  St  28;  South  Nashville  St  R.  Co.  v.  Morrow,  87  Tenn.  406,  11 
S.  W.  348;  State  Bank  of  Virginia  v.  City  of  Richmond,  79  Va.  113;  Danville 
Banking  &  Trust  Co.  v.  Parks,  88  111.  170;  Belo  v.  Commissioners,  82  N.  0.  416; 
City  of  Memphis  v.  Bnsley,  6  Bast  (Tenn.)  553. 

78  See  article  by  Edward  C.  Moore,  Jr.,  Esq.,  10  Am.  Law  Rev.  755.  See  Grif- 
fith T.  Watson,  19  Kan.  23;  Burke  v.  Badlam,  57  Cal.  594;  Osbom  t.  Railroad 
Co.,  40  Conn.  494;    Salem  Iron  Factory  Co.  v.  Inhabitants  of  Danvers,  10  Mass.  514. 
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worth.  This  has  been  held  to  prohibit  double  taxation,  and  it  is 
held  that  the  payment  of  a  tax  on  the  capital  stock  of  a  corporation 
is  a  bar  to  taxation  on  the  corporate  property,  as  the  capital  stock 
represents  the  whole  property  of  the  corporation;  and  this  princi- 
ple has  been  recognized  in  other  states,  though  not  in  all/* 

Pldce  of  TaxatLoru 

Personal  property,  including  shares  of  stock,  in  the  absence  of  any 
law  to  the  contrary,  follows  the  person  of  the  owner,  and  has  its 
situs  at  his  domicile;  but  for  the  purposes  of  taxation  it  may  be 
separated  from  him,  and  he  may  be  taxed  on  its  account  at  the  place 
where  it  is  actually  located.*'  Shares  of  stock  in  a  domestic  corpora- 
tion may  therefore  be  taxed  at  the  place  within  the  state  where  the 
corporation  is  located,  without  regard  to  the  place  of  residence  of 
the  holders;  and  the  state  may  tax  the  shares  of  nonresidents  as  well 
as  of  residents.**  When  a  contrary  rule  is  not  declared  by  statute, 
the  situs  of  shares  of  stock,  for  the  purpose  of  taxation,  is  the  resi- 
dence of  the  owner.*^  Shares  in  a  foreign  corporation  may  be  taxed 
to  a  resident  owner.** 

JRestrictions  in  the  Federal  Gonstii/iUion — Federal  Corporalions. 

The  constitution  of  the  United  States  imposes  some  limitations 
upon  the  taxing  power  of  the  states.  We  can  only  mention  these 
shortjy,  leaving  the  reader  to  follow  up  the  subject  by  referring  to 
works  on  taxation  and  constitutional  law. 

Under  the  constitutional  provision  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  a 
state  cannot  impose  unequal  taxation;  but  all  taxes  must  be  uniform, 

7  0  See  19  Am.  Law  Rev.  757;  State  ▼.  Sterling,  20  Md.  620;  State  ▼.  Oumbei^ 
land  &  P.  R.  Co.,  40  Md.  22;  County  Corners  of  Frederick  Co.  v.  Farmers'  & 
Mechanics'  Nat.  Bank,  48  Md.  117;  Jones  v.  Dayis,  35  Ohio  St.  474;  Whitney  ▼. 
City  of  Madison,  23  Ind.  331.  Contra,  Lackawanna  Iron  &  Coal  Co.  t.  Luzerne 
Co.,  42  Pa.  St.  424. 

•0  Tappan  v.  Bank,  19  Wall.  490. 

•1  So  aa  to  shares  in  national  banks.  13  Stat.  112;  Tappan  t.  Bank,  19  Wall 
490;  South  Nashyille  St.  R.  Co.  ▼.  Morrow,  87  Tenn.  406»  11  &  W.  848;  Town 
of  St.  Albans  ▼.  National  Car  Co.,  57  Vt  68. 

82  Ogden  T.  City  of  St  Joseph,  90  Mo.  522,  3  S.  W.  25. 

89  Cooley,  Taz'n,  22;  Sturges  t.  Carter,  114  U.  S.  521,  5  Sup.  Ot  1014;  Bradley 
▼.  Buuder,  36  Ohio  St  28. 
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and  must  be  uniformly  assessed.     Corporations  are  persons  witliiD 
the  protection  of  this  rule.'* 

If  the  state,  in  granting  a  charter,  has  stipulated  that  it  will  not 
tax  the  corporation,  or  that  it  will  tax  it  in  a  certain  way  only,  or  on 
certain  property  only,  or  to  a  certain  amount  only,  it  cannot  after- 
wards tax  in  violation  of  the  stipulation,  without  violating  the  clause 
of  the  federal  constitution,  by  which  it  is  declared  that  no  state  shall 
pass*  any  law  impairing  the  obligation  of  contracts.  This  subject  will 
be  more  fully  explained  on  a  subsequent  page.** 

A  state  cannot  tax  United  States  government  bonds.  Therefore 
it  cannot  tax  the  capital  of  corporations — like  national  banks,  for 
instance — which  is  invested  in  such  bonds. 

A  state  can  impose  no  tax  upon  railroad  or  other  corporations  that 
amounts  to  a  regulation  of  or  interference  with  foreign  or  interstate 
commerce,  for  by  the  federal  constitution  the  power  to  regulate  com- 
merce is  vested  exclusively  in  congress.  Thus  a  state  could  not  im- 
pose a  tax  upon  freight  or  passengers  transported  by  a  railroad  com- 
pany into  or  through  the  state.  A  state  law  imposing  a  tax  on 
freight  or  passengers,  so  far  as  it  applies  to  articles  or  persons  car- 
ried through  the  state,  or  taken  up  in  the  state  and  carried  out  of  it, 
or  taken  up  out  of  the  state  and  brought  into  it,  is  unconstitutioi^al 
and  void.**  But  a  state  may  tax  a  corporation  on  freight  or  passen- 
gers transported  from  point  to  point  in  the  state.    And  a  tax  upon 

84  By  section  4  of  the  thirteenth  article  of  the  constitution  of  California,  "a 
mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt  is  secured," 
is  treated,  **for  the  purposes  of  assessment  and  taxation,  as  an  interest  in  the 
property  affected  thereby";  and,  "except  as  co  railroad  and  other  quasi  public  cor- 
porations," the  value  of  the  property  affected,  less  the  value  of  the  security,  is  to 
be  assessed  and  taxed  to  its  owner,  and  the  value  of  the  security  is  to  be  assessed 
and  taxed  to  its  holder.  But  by  section  10  of  the  same  article,  "the  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock  of  all  railroads  operated  in  more  than 
one  county"  are  to  be  assessed  at  their  actual  value,  and  apportioned  to  the  coun- 
ties, cities,  and  districts  in  which  the  roadtr  are  located,  in  proportion  to  the  num- 
ber of  miles  of  railway  laid  therein;  no  deduction  from  this  value  being  allowed 
for  any  mortgages  on  the  property.  It  has  been  held  that  in  the  different  modes 
thus  prescribed  of  assessing  the  value  of  the  property  of  natural  persons  and  the 
property  of  raUroad  corporations,  as  the  basis  of  taxation,  there  is  a  departure 
from  the  rule  of  equality  and  uniformity.    Railroad  Tax  Oases,  13  Fed.  722. 

•8  Post,  p.  227, 

••  State  Freight  Tax  Oise,  15  Wall.  232;  CrandaU  t.  Nevada,  6  Wall.  8S. 
Clk.Pr.Corp.— 15 


226  THK   CORPORATION   AND   THE   STATE.  (Ch.   8 

the  gross  receipts  of  a  railroad  company,  after  they  have  reached 
its  treasury,  is  not  an  interference  with  interstate  commerce,  though 
part  of  the  receipts  may  have  been  derived  from  transportation  of 
persons  or  property  into,  out  of,  or  through  the  state."^  The  same 
principles  apply  to  telegraph  companies  and  all  other  corporations 
engaged  in  interstate  or  foreign  conmierce.^^  The  effect  of  the  In- 
terstate commerce  clause  of  the  federal  constitution  on  the  power 
of  the  states  to  tax  foreign  corporations  is  considered  in  dealing 
with  the  law  relating  to  foreign  corporations.^* 

Since  the  states  have  no  power,  by  taxation  or  otherwise,  to  im- 
pede or  in  any  manner  control  the  operation  of  the  constitutional 
laws  enacted  by  congress  to  carry  into  effect  the  powers  vested  in 
the  national  government,  it  follows  that,  where  congress  creates  a 
corporation  as  a  means  of  executing  a  power  conferred  by  the  fed- 
eral constitution,*'  the  franchises  of  the  corporation  cannot  be  taxed 
by  a  state  without  the  consent  of  congress.*^  A  state,  however, 
may  tax  property  owned  by  the  corporation  within  its  limits,  and 
it  may  tax  shares  in  the  corporation  against  resident  owners.** 

The  states  can  exercise  no  control  over  national  banks,  nor  in  any 
way  affect  their  operation,  except  in  so  far  as  congress  may  see  fit 
to  permit**  The  franchises,  therefore,  of  a  national  bank,  could 
not  be  taxed  by  a  state.  Congress,  in  the  national  banking  act,  has 
expressly  declared  the  shares  in  national  banks  to  be  taxable  by  the 
states  against  the  holders  as  personal  property,*^  provided  ^'the  taxa- 

•7  State  Tax  on  Railwaj  Gross  Receipts,  15  Wall.  284.  Bat,  if  the  tax  is  leried 
specifically  upon  the  gross  receipts  for  the  carriage  of  freight  or  passengers  into, 
out  of,  or  through  the  state,  it  is  void.  Fargo  y.  Michigan,  121  U.  S.  230,  7  Sap. 
Gt.  857;  Philadelphia  &  Southern  S.  S.  Co.  t.  Pennsylvania,  122  U.  S.  820,  7  Sup. 
Ct  1118. 

•8  Telegraph  Co.  v.  Texas,  105  U.  S.  460. 

8»  Post,  p.  eia 

•0  Ante,  p.  39. 

•1  McCulloch  V.  Maryland,  4  Wheat.  316;  California  y.  Central  Pac  R.  Co.,  127 
U.  S.  1,  8  Sup.  Ct  1073. 

*s  McCulloch  y.  Maryland,  supra;   Railroad  Co.  y.  Peniston,  18  Wall.  5. 

••  Farmers'  &  Mechanics'  Nat.  Bank  y.  Dearing,  91  U.  S.  29. 

•«  This  allows  taxation  of  shares  in  national  banks  against  other  national  banks 
which  may  hold  them.  National  Bank  y.  City  of  Boston,  125  U.  S.  60,  8  Sup.  Ct. 
772, 
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tion  shall  not  be  at  a  greater  rate  tHan  is  assessed  upon  other  mon- 
ied  capital  in  the  hands  of  individual  citizens  of  such  state/'  **  and 
provided  shares  owned  by  nonresidents  shall  be  taxed  where  the 
bank  is  located.  Real  property  of  national  banks  is  also  declared 
taxable  by  tha  states.  Capital  of  national  banks  invested  in  United 
States  government  bonds  is,  of  course,  not  taxable. 
JBaoemption  from  Taxatioru 

Some  of  the  state  constitutions  expressly  prohibit  the  legislature  . 
from  granting  exemptions  from  taxation,  except  to  charitable  institu- 
tions, and  in  certain  other  special  cases.  And  some  of  the  state 
courts  have  held,  independently  of  any  such  prohibition,  that  the 
taxing  power  of  the  state  is  a  power  which  the  legislature  cannot 
barter  away,  and  that  a  grant  of  exemption  from  taxation  is  rev- 
ocable.*^ But,  according  to  the  decisions  of  the  supreme  court  of 
the  United  States,  and  the  decisions  of  most  of  the  state  courts,  in 
the  absence  of  constitutional  restrictions,  a  state  may,  in  granting  a 
charter,  stipulate  that  the  corporation  shall  be  exempt  from  taxa- 
tion, or  that  it  shall  be  taxable  only  to  a  certain  amount,  or  on  cer- 
tain property,  or  in  a  certain  way;  and  if  it  does  so  in  clear  and 
unmistakable  terms,  it  cannot  afterwards  impose  a  tax  in  violation 
of  the  charter,  without  impairing  the  obligation  of  its  contract  with 
the  corporation,  and  so  violating  the  federal  constitution.** 

If  an  exemption  of  the  property  of  a  corporation  from  taxation, 

•s  Rev.  St  U.  S.  §  5219.  Ab  to  the  effect  of  this  provision,  see  People  t.  Weaver, 
100  U.  8.  639;  Boyer  v.  Boyer,  113  U.  S.  689,  5  Sup.  Ot  706;  Mercantile  Bank 
V.  City  of  New  York,  121  U.  8.  138,  7  Sup.  Ct.  826;  Davenport  Nat  Bank  v. 
Board  of  Equalization,  123  U.  8.  83,  8  Sup.  Ct.  73;  National  Bank  v.  aty  of 
Boston,  125  U.  8.  60,  8  Sup.  Ct  772;  Whitbeck  v.  Bank,  127  U.  8.  193,  8  Sup. 
Ct  1121. 

•T  Mechanics'  &  Traders'  Branch  of  State  Bank  v.  Debolt,  1  Ohio  St  591;  Bank 
of  Toledo  T.  City  of  Toledo,  Id.  622;  SkeUy  v.  Bank,  9  Ohio  St.  606;  Mott  v. 
Raflroad  Co.,  30  Pa.  St  9.  And  see  West  Wisconsin  Ry.  Co.  v.  Board  of  Supers, 
35  Wis.  257. 

••Jefferson  Brandi  Bank  v.  Skelly,  1  Black,  436;  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  430;  Wilmington  B.  R.  v.  Reid,  13  Wall.  264;  Dodge  v.  Woolsey, 
18  How.  331;  Fanington  v.  Tennessee,  95  U.  S.  679;  New  Orleans  v.  Houston, 
119  U.  8.  265,  7  Sup.  Ct.  196;  Northwestern  University  v.  People,  99  U.  8.  309; 
Nichols  T.  Northampton  Co.,  42  Conn.  103;  Bank  of  Commerce  v.  McGowan,  6  Lea 
(Tenn.)  703;  Mobile  &  O.  R.  Co.  v.  Moseley,  62  Miss.  127;  Neustadt  v.  Railroad 
Co..  31  HI.  484. 
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conceded  by  an  act  of  the  legislature,  was  spontaneous,  and  no  serv- 
ice or  duty  or  other  condition  was  imposed  upon  the  corporation,  it 
may  be  revoked  at  fhe  pleasure  of  the  legislature,  for  there  is  no  con- 
sideration.** 

It  is  well  settled  that  exemption  from  taxation  must  be  expressed 
in  the  charter  in  clear  and  unmistakable  terms.  An  intention  to 
grant  exemption  can  never  be  implied  from  doubtful  language.  In 
this  respect  a  charter  will  be  strictly  construed,  and  every  doubt  will 
be  resolved  in  favor  of  the  state  and  against  the  corporation.^** 
For  example,  it  has  been  held  that  an  exemption  of  the  capital  stock 
of  the  corporation  from  taxation  is  not  an  exemption  of  property,  into 
which  the  capital  stock  has  been  converted.^  *^  And  a  grant  to  one 
company  of  the  powers  and  privileges  of  another,  for  the  purpose  of 
making  and  repairing  a  railroad,  does  not  include  an  exemption  from 
taxation,  which  was  one  of  the  privileges  of  the  other  company.^^* 
And  an  exemption  of  the  real  estate  of  a  charitable  corporation  from 
taxation  cannot  be  construed  as  exempting  it  from  an  assessment 
for  a  local  improvement/*' 

If  the  legislature  has  reserved  the  power  to  repeal,  alter,  or  amend 
the  charter  of  a  corporation,  which  it  has  exempted  in  whole  or  in 
part  from  taxation,  the  exemption  is  subject  to  revocation.***  And, 
under  such  a  reservation,  if  the  charter  fixes  the  taxes  which  the 

••  Rector,  etc.,  of  Christ  Church  v.  County  of  Philadelphia,  24  How.  300;  Tucker 
y.  Ferguson,  22  Wall.  527;  Wilmington  &  W.  R.  Co.  ▼.  Alabrook,  110  N.  C.  137; 
14  S.  E.  652,  affirmed,  146  U.  S.  279,  13  Sup.  Ct  72. 

100  Delaware  Railroad  Tax,  18  Wall.  206;  People  ▼.  Commissioners  of  Taxes, 
82  N.  Y.  459,  and  cases  cited  in  the  following  notes. 

101  Memphis  &  C.  R.  Co.  v.  Gaines,  97  U.  S.  697. 

102  Annapolis  &  Elk  Ridge  R.  Co.  y.  Commissioners,  103  V.  8.  1;  WUmingtoa 
&  W.  R.  Co.  V.  Alsbrook,  110  N.  C.  137,  14  S.  E.  652,  affirmed,  146  U.  S.  279,  13 
Sup.  Ct.  72;  Philadelphia,  W.  &  B.  R.  Co.  v.  Maryland,  10  How.  376.  Contra, 
Nichols  V.  New  Haven  &  Northampton  Co.,  42  Conn.  103.  And  compare  State 
Treasurer  v.  Auditor  General,  46  Mich.  224,  9  N.  W.  258. 

108  Roosevelt  Hospital  v.  Mayor,  etc.,  of  City  of  New  York,  84  N.  Y.  108. 

io4Tomlinson  v.  Jessup,  15  Wall.  454.  And  see  Nichols  ▼.  New  Haven  & 
Northampton  Co.,  42  Conn.  103;  Morris  &  E.  R.  Co.  v.  Commissioners  of  Rail- 
road Taxation,  37  N.  J.  Law,  228;  West  Wisconsin  Ry.  Co»  v.  Board  of  Supers  of 
Trempealeau  Co..  35  Wis.  257. 
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corporation  shall  be  required  to  pay  at  a  certain  amount,  they  may 
be  increased.*** 

The  cases  do  not  agree  as  to  what  property  of  a  corporation  is  ex- 
empt from  taxation  under  a  general  exemption  clause.  There  is 
no  doubt  that  such  a  clause  exempts  all  property  that  is  reasonably 
necessary  to  carry  out  the  objects  for  which  the  company  was  cre- 
ated.**** It  would  also  seem  clear  that  such  a  clause  exempts  prop- 
erty which,  though  it  might  be  dispensed  with,  is  obviously  appro- 
priate and  convenient  for  such  purpose,  for  such  property  may  well 
be  said  to  be  necessary,**^  It  does  not,  however,  exempt  property 
which  is  not  necessary,  and  which  is  not  obviously  appropriate  and 
convenient,  though  it  may  be  property  which  the  corporation  is  au- 
thorized to  hold."* 

106  Union  Passenger  Rj.  Co.  y.  Philadelphia,  101  U.  8.  52a 

lot  In  Lehigh  Coal  &  Nav.  Co.  v.  Northampton  Co.,  8  Watts  &  S.  (Pa.)  334,  it 
was  held  that,  inasmuch  as  an  incorporated  canal  was  not  taxable  by  the  laws  of 
Pennsylvania,  not  only  the  bed,  berme  bank,  and  tow  path  of  the  canal,  but  also 
the  lock  houses  and  collectors'  offices,  were  exempt,  as  they  were  considered  con- 
stituent parts  of  the  canal,  or  necessarily  incident  thereto.  And  in  Railroad  t. 
Berks  Co.,  6  Pa.  St  70,  it  was  held  that  the  exemption  of  a  railroad  covered  water 
stations  and  depots,  including  the  offices,  oil  houses,  places  to  hold  cars,  etc,  such 
places  being  necessary  to  the  construction  and  operation  of  the  road. 

lOT  In  Camden  &  A.  Railroad  &  Transp.  Co.  ▼.  Commissioners  of  Mansfield,  23 
N.  J.  Law,  510,  it  was  said  that  property  of  a  cori)oration  is  exempt  from  taxation, 
under  a  general  exemption  clause,  only  in  so  far  as  it  is  necessary,  and  not  merely 
convenient,  for  the  company  to  acquire  and  hold  for  the  purposes  for  which  it  was 
incorporated;  but  in  a  later  case  It  was  held  that  this  dictum  wea  too  narrow, 
and  that  the  exemption  includes  whatever  is  obviously  appropriate  and  convenient 
in  carrying  into  effect  the  franchise  granted.  New  Jersey  Railroad  &  Transp. 
Co.  T.  Hancock,  85  N.  J.  Law,  545.  And  see  Illinois  Cent.  R.  Co.  v.  Irvin,  72 
m.  456. 

108  In  Railroad  Co.  v.  Berks  Co.,  it  was  held  that  the  exemption  of  a  railroad 
from  taxation,  while  it  covered  water  stations,  depots,  offices,  oil  houses,  places  to 
hold  cars,  etc.,  did  not  include  warehouses,  coal  lots,  coal  shutes,  and  wood  yards, 
used  or  intended  to  be  used  as  depots  for  merchandise,  coal,  wood,  etc.,  for  trans- 
portation, and  machine  shops  for  the  manufacture  of  engineiL  In  Camden  &  A. 
Railroad  &  Transp.  Co.  v.  Commissioners  of  Mansfield,  23  N.  J.  Law,  510,  it  was 
held  that  exemption  of  a  railroad  company  from  taxation  did  not  include  dwelling 
houses  and  lots  of  land  situated  near  the  line  of  their  road,  and  used  exclusively  by 
workmen  and  mechanics  in  the  employ  of  the  company.  Compare  Northwestern 
University  t.  People,  99  U.  S.  309. 
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Where  it  is  held  that  the  property  of  stockholders  in  their  shares, 
and  the  property  of  the  corporation  in  its  capital  stock,  are  distinct 
property  interests,  a  tax  on  shares  of  stock  in  the  hands  of  the  stock- 
holders is  not  a  tax  on  the  capital  of  the  corporation,  in  violation  of 
an  exemption.  Thus  the  capital  of  national  banks  invested  in  Unit- 
ed States  securities  is  not  taxable  by  the  states,  but  shares  of  the 
stock  in  the  hands  of  the  individual  stockholders  may  be  taxed  with- 
out deduction  on  account  of  such  an  investment.*®*  So  the  fran- 
chises of  a  corporation  may  be  taxed  without  deduction  for  a  portion 
of  its  capital  invested  in  government  bonds.***  If  a  corporation 
is  exempt  from  taxation,  it  cannot  be  taxed  by  a  statute  which  pur- 
ports to  tax  the  shares  of  stockholders,  but  which  requires  the  tax 
to  be  paid  by  the  corporation,  leaving  it  to  collect  the  amount  so  paid 
from  the  stockholders,  without  regard  to  whether  there  may  be  any 
profits  to  be  paid  to  the  stockholders.*** 

Ultra  Yirea. 

The  doctrine  of  ultra  vires  cannot  be  set  up  to  defeat  liability  for 
taxes  any  more  than  it  can  be  set  up  to  defeat  liability  for  torts, 
or  to  escape  responsibility  for  a  misdemeanor.  A  corporation  can- 
not  escape  the  taxes  due  upon  its  property  or  business  on  the  ground 
that  it  was  not  authorized  to  acquire  the  property  or  to  engage  in 
the  business.*** 

Foreign  Corporations. 

The  right  of  a  state  to  tax  a  foreign  corporation  doing  business 
within  its  limits  has  nothing  to  do  with  the  present  subject, — ^the 
power  of  the  state  over  corporations  of  its  own  creation, — and  is 
considered  in  treating  of  foreign  corporations  in  a  subsequent  chap- 
ter.*** 

lot  Van  Allen  y.  Assessors,  3  Wall.  573;    National  Bank  y.  Com.,  9  WalL  353. 

110  Manufacturers'  Ins.  Co.  y.  Loud,  99  Mass.  146. 

111  New  Orleans  y.  Houston,  119  U.  S  265,  7  Sup.  Ct  198. 

lis  Salt  Lake  City  v.  HoUister,  118  U.  S.  256,  6  Sup.  Ct  1065,  2  Gumming,  Cas. 
Priv.  Corp.  107. 
113  Post,  p.  612, 
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DISSOLUTION  OF  CORPORATIONS. 

82.    How  Dissolution  is  Effected. 
83-84.    Eqnity  Jurisdiction. 
85.    Effect  of  Dissolution. 

HOW  DISSOLUTION  IS  EFFECTED. 

82.  A  private  corporation  may  be  dissolved  in  five  ways: 

(a)  By  the   weight   of  authority,  by  expiration  of  its 

charter. 

(b)  By  an  act  of  the  legislature  repealing  its  charter, 

under  the  power  of  repeal  reserved  by  the  state  in 
granting  the  charter, 
(o)  By  the  loss  of  an  essential  integral  part,  which  can- 
not be  supplied;  as  by  the  death  or  withdraws^  of 
all  the  members,  where  there  are  no  means  of  sup- 
plying their  places. 

(d)  By  surrender  of  its  charter  with  the  consent  of  the 

state. 

(e)  By  forfeiture  of  its  charter  for  misuser  or  nonuser  of 

its  powers.    But 

(1)  A  forfeiture  only  takes  effect  upon  the  judg- 

ment of  a  competent  court  ascertaining  and 
decreeing  a  forfeiture,  unless  the  legislature 
has  clearly  provided  otherwise. 

(2)  Where  the  acts  or  omissions  of  which  the  cor- 

poration has  been  guilty  are,  by  statute,  ex- 
pressly made  a  cause  of  forfeiture,  the  court 
has  no  discretion  to  refuse  a  judgment  of  for- 
feiture. But  in  other  cases  the  court  has  a 
discretion  to  determine  from  the  circumstances 
whether  judgment  of  ouster  of  the  franchise 
to   be   a   corporation   shall   be   rendered,    or 
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whether  the  corporation  shall  be  merely  oust- 
ed from  the  exercise  of  the  powers  illegally 
assumed. 

(3)  The  leg^lature,  as    the    representative  of  the 

state,  may  waive  the  right  to  insist  upon  a 
cause  of  forfeiture,  as  by  acts  recognizing  the 
right  of  the  body  to  continue  as  a  corpora- 
tion. But,  to  constitute  a  waiver,  the  acts 
must  be  inconsistent  with  the  intention  to  in- 
sist upon  a  forfeiture. 

(4)  The  forfeiture  must  be  enforced  by  the  state, 

by  its  authorized  representative.  It  cannot 
be  enforced  or  insisted  upon  by  private  indi- 
viduals, either  collaterally  or  directly. 
(6)  A  forfeiture  may  be  enforced  by  scire  facias 
where  there  is  a  legal  existing  body,  capable 
of  acting,  but  who  have  abused  their  power ; 
or  by  an  information  in  the  nature  of  quo 
warranto  where  the  body  is  merely  a  corpo- 
ration de  facto,  or  where  it  is  neither  a  cor- 
poration de  facto  nor  de  jure.  The  procedure 
is  now^  generally  fixed  by  statute. 

These  are  the  only  ways  mentioned  in  the  books  by  which  a  cor- 
poration can  cease  to  exist.  It  can  be  dissolved  in  no  other  way, 
except  by  express  statutory  provision.^ 

Mspiration  of  Charter. 

According  to  the  better  opinion,  and  by  the  weight  of  authority, 
after  the  period  of  existence  of  a  corporation  has  expired  by  force  of 
express  provision  in  its  charter,  or  in  a  general  law,  it  becomes  ipso 
facto  dissolved,  and  no  longer  has  any  existence  at  all,  either  de 
jure  or  de  facto,  for  there  is  no  law  under  which  it  can  longer  exist" 

I  Folger  T.  Insurance  Co..  99  Mass.  267;    Morley  v.  Thayer,  8  Fed.  737,  748. 

«  Bradley  t.  Rep  pell  (Mo.)  32  S.  W.  645;  Grand  Rapids  Bridge  Co.  v.  Prange, 
85  Mich.  400;  Sturges  ▼.  Vanderbilt,  73  N.  Y.  884;  Dobson  t.  Simonton,  86 
N.  C.  492;  Krutz  ▼.  Town  Co..  20  Kan.  397;  La  Grange  &  M.  R.  Oo.  ▼.  Rainey, 
7  Caldw.  (Tenn.)  432;  2  Mor.  (^orp.  \  1006. 
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Some  conrts  hold,  contrary  to  this  proposition,  that  the  fact  that 
the  charter  of  a  corporation  has  expired  does  not  terminate  its  ex- 
istence, 80  as  to  prevent  it  from  doing  business,  and  sning  and  being 
sued;  that  it  remains  a  de  facto  corporation,  and  subject  to  all  the 
rales  relating  to  such  bodies,  including  the  rule  that  its  existence 
and  right  to  do  business  can  only  be  questioned  by  the  state  in  a 
direct  proceeding.* 

DissohUion  hy  Act  of  the  Legislature. 

As  shown  in  a  former  chapter,  the  British  parliament  is,  in  theory 
at  least,  omnipotent,  there  being  no  constitutional  restraints  upon 
its  Action;  and  in  England,  therefore,  corporations  hold  their  char* 
ters  at  the  will  of  the  legislature.  But  in  this  country  the  power 
of  the  state  legislatures  and  of  congress  is  greatly  restricted  by  con- 
stitutional proTisions,  the  chief  one  of  which,  as  far  as  the  present 
subject  is  concerned,  is  the  provision  contained  in  the  federal  con- 
stitution, and  also  in  most  of  the  state  constitutions,  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts.  The  char- 
ter of  a  corporation;  as  we  have  seen,  is  a  contract  between  the  state 
and  the  corporators,  and  the  state  cannot  dissolve  a  corporation 
which  it  has  created,  without  the  consent  of  the  corporators,*  unless 
It  has  reserved  the  right  to  do  so,  or  unless  the  corporation  has  been 
guilty  of  such  an  abuse  of  its  franchises  ais  to  forfeit  its  charter. 
And  even  in  the  latter  case,  as  we  shall  see,  the  forfeiture  must  gen- 
erally be  judicially  ascertained  and  declared.*  Whether  the  state 
has  reserved  the  right  to  repeal  a  charter,  and  thereby  dissolve  the 
corporation,  is  to  be  determined  from  the  terms  of  the  charter,  and 
of  such  statutes  as  apply  to  the  corporation,  and  so  form  a  part  of  its 
charter.  A  corporation  is  dissolved  and  ceases  to  exist  for  any  pur- 
pose ais  a  body  corporate  upon  the  repeal  of  its  charter  by  the  legis- 
lature, by  virtue  of  a  power  reserved  in  creating  it.*  And  a  corpora- 
tion is  dissolved  by  a  repeal  of  its  charter,  where  there  is  no  reserva- 

s  Miller  t.  Coal  Co.,  31  W.  Va.  830,  8  S.  E.  600;  Bashnell  t.  Machine  Co.» 
138  111.  67,  27  N.  E.  596. 

«  Ante,  p.  201, 

»  Post,  p.  237. 

•  Thornton  v.  Railway  Co.,  123  Mass.  82,  1  Cumming,  Caa.  PriT.  Corp.  462, 
W.  D.  Smith,  Gas.  Corp.  167,  Shep.  Cas.  Corp.  246;  Creasep  v.  Babcock,  23 
Pick.  (Mass.)  334. 
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tion  of  power  to  repeal,  If  it  accepts  the  repeal.^    ThiB^  howeyer,  is  a 
surrender  of  its  charter  with  the  consent  of  the  legislature.* 

Zoaa  of  Integral  Part — Death  or  Loss  of  Members. 

"A  corporation,"  said  Chancellor  Kent,  "may  also  be  dissolved 
when  an  integral  part  of  the  corporation  is  gone,  without  whose  ex- 
istence the  functions  of  the  corporation  cannot  be  exercised,  and 
when  the  corporation  has  no  means  of  supplying  that  integral  part, 
and  has  become  incapable  of  acting.  '[Rie  incorporation  becomes 
then  virtually  dead  or  extinguished.''  •  If  all  the  members  of  a  cor- 
poration should  die  or  withdraw,  and  there  were  no  way  in  which 
new  members  could  come  in,  dissolution  would  necessarily  result. 
To  work  a  dissolution  because  of  the  loss  of  an  integral  part  of  the 
corporation,  there  must  be  a  permanent  incapacity  to  restore  the 
part.^^  Thus  it  has  been  held  that  dissolution  does  not  result  from 
an  omission  to  continue  the  succession  to  certain  offices,  which  are 
essential  to  the  existence  of  the  corporation,  where  the  offices  are 
in  fact  exercised  by  officers  de  facto,  or  even  where  there  are  no  of- 
ficers at  all,  if  it  is  possible  for  the  offices  to  be. filled  by  an  election 
or  otherwise.  ^^  The  statement  that  a  corporation  is  dissolved  by 
the  death  of  all  its  members  can  have  no  application  to  modem  busi- 
ness corporations,  since  the  shares,  being  property,  pass  by  assign- 
ment, bequest,  or  descent,  and  must  ever  remain  the  property  of 
some  persons,  who  must,  of  necessity,  be  members  of  the  corporation 
as  long  as  it  may  exist." 

Where  a  corporation  is  legally  organized  by  the  requisite  number 
of  persons,  the  fact  that  one  person  becomes  the  owner  of  all  the 
shares  of  stock  does  not  dissolve  the  corporation.  It  is  still  a  cor- 
poration aggregate,  and  the  stock  may  be  transferred,  and  so  dis- 
tributed again.   The  property  of  the  corporation  remains  vested  in  it, 

7  Port  Gibson  t.  Moore,  13  Smedes  &  M.  (Miss.)  157. 

8  Post,  p.  235. 

•  2  Kent,  Gomm.  308,  309;  King  t.  Pasmore,  3  Tarm  R.  199;  Philips  t. 
Wickham,  1  Paige  (N.  Y.)  590. 

10  Lehigh  Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  4  Rawle  (Pa.)  9. 

11  Lehigh  Bridge  Co.  r.  Lehigh  Coal  &  Nav.  Co.,  supra;  Philips  t.  Wickham, 
1  Paige  (N.  T.)  590;  Russell  ▼.  M'Lellan,  14  Pick.  (Mass.)  63.  And  see  In  re 
Belton,  47  La.  Ann.  1614,  18  South.  642. 

12  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  1  Cumming,  Gas. 
E^iv.  Corp.  478,  W.  D.  Smith,  Cas.  Corp.  165,  Shep.  Cas.  Corp.  244. 
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and  suits  on  causes  of  action  accruing  in  favor  of  or  against  it  are 
brought  by  or  against  it  as  a  corporation.**  It  has  been  held  that  in 
such  an  event  the  operation  of  the  charter  is  suspended  until,  by  a 
transfer  of  part  of  the  stock,  other  members  come  in;"  but  this  is 
very  doubtful,  to  say  the  least** 

Surrender  of  Charter. 

It  has  been  said  that  a  corporation  may  be  dissolved  by  the  volun- 
tary surrender  of  its  dharter;  but  this  statement  is  too  broad.  Such 
a  surrender  cannot  work  a  dissolution  without  an  acceptance  of  the 
surrender,  or  consent  on  the  part  of  the  state.  As  was  said  by 
Morton,  J.,  in  a  Massachusetts  case:  "Charters  are  in  many  respects 
compacts  between  the  government  and  the  corporators.  And,  as  the 
former  cannot  deprive  the  latter  of  tlieir  franchises  in  violation  of 
the  compact,  so  the  latter  cannot  put  an  end  to  the  compact  without 
the  consent  of  the  former.  It  is  equally  obligatory  on  both  parties. 
The  surrender  of  a  charter  can  only  be  made  by  some  formal,  solemn 
act  of  the  corporation;  and  it  will  be  of  no  avail  until  accepted  by 
the  government.  There  must  be  the  same  agreement  of  the  parties 
to  dissolve  that  there  was  to  form  the  compact.  It  is  the  acceptance 
which  g^ves  efficacy  to  the  surrender.  The  dissolution  of  a  corpora- 
tion, it  is  said,  extinguishes  all  its  debts.  The  power  of  dissolving 
itself  by  its  own  act  would  be  a  dangerous  power,  and  one  which  can- 
not be  supposed  to  exist."  *• 

Where  a  statute  authorizes  a  corporation  to  surrender  its  charter, 
and  transfer  its  property,  rights,  etc.,  to  another  corporation,  and  pro- 
vides that  upon  such  surrender  and  transfer,  and  acceptance  there- 
of by  the  other  corporation,  the  said  charter  shall  be  vacated  and 
annulled,  such  a  surrender,  transfer,  and  acceptance  result  in  a  dis- 

• 

"  Ante,  p.  7;    Button  t.  Hoffman,  61  Wis.  20,  20  N.  W.  667,  1  Gumming, 
Gas,  Prir.  Gorp.  38;    Wilde  t.  Jenkins,  4  Paige  (N.  Y.)  481;    Louisville  Bank- 
ing Co.  ▼.  Eiseman,  94  Ky.  83,  21  S.  W.  531,  1049;    Swift  v.  Smith,  (io  M.l 
428,  5  Atl.  634;    Russell  t.  M'Lellan,  14  Pick.  (Mass.)  63;    In  re  Belton,  47 
La.  Ann.  1614,  18  South.  642. 

14  Swift  ▼.  Smith,  supra;    Louisville  Banking  Go.  v.  Eisenman,  supra. 

IB  Cases  cited  in  note  7a,  supra;  Kussell  v.  McLellan,  14  Pick.  (Mass.)  70;  New- 
ton Manufg  Go.  v.  White,  42  Ga.  148. 

!•  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  1  Gumming,  Gas. 
Priv.  Corp.  478,  W.  D.  Smith,  Gas.  Corp.  165,  Shep.  Gas.  Gorp.  244.  And  see 
Bijlrea  v.  Railway  Co.  (Wis.)  67  N.  W.  113a 
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Bolntloii  of  the  corporation,  and  it  no  longer  exists  as  such  for  any 
purpose.^^  A  corporation  is  dissolved  on  a  repeal  of  its  charter, 
and  an  acceptance  of  the  repeal  by  it^* 

■ 

A  corporation  cannot  dissolve  itself,  before  the  expiration  of  the 
period  fixed  by  its  charter,  without  the  consent  of  all  the  sharehold- 
ers, unless  such  dissolution  is  provided  for  in  the  charter.^* 

L088  or  Surrender  of  Property. 

The  possesion  of  property  is  not  at  all  essential  to  corporate  ex- 
istence; and  it  follows,  therefore,  that  the  insolvency  of  a  corpora- 
tion, or  the  transfer  or  loss  of  all  its  property,  cannot  work  a  dissolu- 
tion."*  Of  course,  if  a  corporation,  by  an  assignment  of  all  its  prop- 
erty, violates  its  charter,  the  state  may  enforce  a  forfeiture;  but  that 
is  a  different  question. 

Where  a  statute  declares  that  the  stockholders  of  a  ccxporation 
shall  be  liable  for  all  debts  due  and  owing  by  it  at  the  time  of  its 
dissolution,  it  has  been  held  that  it  is  sufficient  dissolution  within  the 
meaning  of  the  statute  if  a  corporation  becomes  totally  insolvent, 
and  suspends  its  business.'^  But  such  insolvency  and  suspension 
of  business  does  not  dissolve  a  corporation  for  other  purposes.  It  is 
merely  a  quasi  dissolution  as  respects  creditors.*'  For  instance, 
it  would  not  prevent  a  receiver  of  the  corporation  from  maintain- 
ing an  action  in  its  name  against  a  director  or  other  person  against 
whom  the  corporation  has  a  right  of  action.** 

Ahcmdonment  of  Franchises  or  Bvsiness. 

The  neglect  of  a  corporation  to  exercise  or  use  the  franchises 
granted  to  it  by  its  charter,  or  the  abandonment  of  its  franchises, 

IT  Mumma  t.  Potomac  Co.,  8  Pet.  281,  1  Gumming,  Gas.  PrlT.  Corp.  469. 

18  Port  Gibson  t.  Moore.  13  Smedes  &  M.  (Miss.)  157. 

!•  Barton  ▼.  Aasociation,  114  Ind.  220,  16  N.  B.  486. 

so  2  Kent,  Gomm.  309,  310;  Boeton  Glass  Manufactory  v.  Langdon,  24  Pick. 
(Mass.)  49,  1  Gumming,  Gas.  Priv.  Gorp.  478;  W.  D.  Smith,  Gaa.  Gorp.  165, 
Shep.  Gas.  Gorp.  244;  Parker  t.  Hotel  Go.  (Tenn.)  34  S.  W.  209;  Reichwald  v. 
Hotel  Go.,  106  111.  439;  In  re  Belton,  47  La.  Ann.  1614,  18  South.  642;  State 
T.  Bank  of  Maryland,  6  Gill  &  J.  (Md.)  205. 

>i  Slee  T.  Bloom,  19  Johns.  (N.  Y.)  456;  Briggs  ▼.  Penniman,  8  Gow.  (N.  7.> 
387. 

22  Bank  of  Niagara  t.  Johnson,  8  Wend.  (N.  T.)  656;  Bradt  ▼.  Benedict,  17  N* 
X.  99;    Barclay  v.  Talman,  4  Edw.  Gh.  (N.  Y.)  128,  129. 

>•  Bank  of  Niagara  ▼•  Johnson,  supra. 
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^ay  be  grD'Ond  for  proceedings  by  the  state  to  enforce  a  forfeiture 
of  its  charter,  but  it  does  not,  ipso  facto,  work  a  dissolution.**  Thus, 
where  a  canal  company  was  incorx>orated,  and  authorized  to  maintain 
a  dam  for  the  purpose  of  supplying  its  canal,  it  was  held,  in  effect, 
that  its  abandonment  of  the  canal  did  not  of  itself  work  a  forfeiture 
of  its  charter,  and  a  dissolution,  so  as  to  make  the  maintenance  of 
the  dam  unlawful,  as  against  third  persons.** 

Forfeiture  of  Cluirter. 

A  corporation  may  forfeit  its  charter  and  right  to  corporate  exist- 
ence by  an  abuse  or  misuser  of  its  powers  and  franchises,  or  by  neg- 
lect or  nonuser.  But  it  is  well  settled  that,  as  a  general  rule,  the 
forfeiture  can  only  take  effect  upon  a  judgment  of  a  competent  tri- 
bunal in  a  proceeding  by  the  state  to  enforce  the  forfeiture.**  What- 
ever neglect  of  dutj'  or  abuse  of  power  a  corporation  may  be  guilty 
of,  it  does  not,  in  the  absence  of  express  statutory  or  charter  provi- 
sion, by  reason  of  that  alone,  lose  its  corporate  existence.  Until  it 
has  had  a  hearing  before  a  competent  tribunal,  and  a  forfeiture  has 
been  judicially  declared  by  judgment  of  ouster,  it  continues  to  be 
a  corporation  for  all  purposes.  In  State  v.  Fourth  New  Hamp- 
shire Turnpike, '^  the  defendant  corporation  had  neglected  to  make 
returns  to  the  legislature  of  expenditures  and  profits,  as  it  was  re- 

«*  Heard  ▼.  Talbot,  7  Gray  (Mass.)  113,  1  Gumming,  Gas.  Priv.  Gorp.  482;  Mor- 
ley  T.  Thayer,  3  Fed.  737,  748;  Parker  v.  Hotel  Go.  (Tenn.)  34  S.  W.  209;  Rus- 
sell V.  M'Lellan,  14  Pick.  (Mass.)  G3;  Bradt  v.  Benedict,  17  N.  Y.  93;  Mylrea  v. 
Railway  Go.  CWis.)  67  N.  W.  1138;  Jones  v.  Herald  Co.,  44  S.  G.  526,  22  S.  E. 
731. 

«B  Heard  v.  Talbot,  supra, 

2«  2  Kent,  Comm.  312;  State  t.  Real-Estate  Bank,  5  Ark.  595;  King  r.  Amery, 
2  Term  R.  515;  Colchester  v.  Seaber,  3  Burrows,  1866;  Smith's  Gase,  4  Mod.  53; 
State  V.  Fourth  New  Hampshire  Turnpike,  15  N.  H.  162,  1  Gumming,  Gas.  I'riv. 
Corp.  593;  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  1  Gumming, 
Cas,  Priv.  Corp.  478,  W.  D.  Smith,  Gas.  Gorp.  165,  Shep.  Gas.  Corp.  244;  Heard 
▼.  Talbot,  7  Gray  (Mass.)  113,  1  Gumming,  Gas.  Priv.  Gorp.  482;  Baker  v.  Backus' 
Adm'r,  32  111.  79;  John  v.  Bank,  2  Blackf.  (Ind.)  367,  20  Am.  Dec.  119;  Receivers 
of  Bank  of  Olrcleville  v.  Renick,  15  Ohio,  322;  Trustees  of  Vernon  Soc.  v.  Hills, 
6  Cow.  (N.  Y.)  23;  Crump  v.  Mining  Co.,  7  Grat.  (Va.)  352;  Greenbrier  Lumber 
Co.  T.  Ward,  30  W.  Va.  43,  3  S.  B.  227;  Mylrea  v.  Railway  Co.  (Wis.)  67  N.  W. 
1138. 

2  7  State  T.  Fourth  N.  H.  Turnpike,  15  N.  H.  102,  1  Gumming,  Cas.  Priv.  Corp. 
583. 
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quired  by  its  charter  to  do  under  penalty  of  forfeiture,  but  no  pre? 
ceedings  were  taken  to  obtain  a  judgment  of  forfeiture  and  ouster. 
It  was  held  that  the  charter  was  not  forfeited  merely  by  the  neglect, 
but  that  the  corporation  continued  to  exist,  so  that  the  right  to 
enforce  a  forfeiture  could  be  waived  by  the  state.  A  provision  in 
a  charter  that  the  corxx>ration  shall  do  certain  things — as  that  it 
shall  make  periodical  returns  to  the  legislature  of  its  expenditures 
and  profits — "under  forfeiture  of  the  privileges  of  the  act  in  future," 
does  not  absolutely  determine  the  existence  of  the  corporation  on  a 
violation  thereof;  but  the  meaning  is  that  the  forfeiture  shall  be 
proved  in  the  regular,  legal  manner,  and  a  judgment  of  forfeiture 
in  proper  proceedings  by  the  state  is  necessary.** 

It  is  perfectly  competent,  however,  for  the  legislature,  in  granting 
a  charter,  or  by  an  authorized  amendment  of  a  charter,  to  provide 
that  the  corporation  shall  lose  its  corporate  existence  without  the 
intervention  of  the  courts  by  any  omission  of  duty  or  violation  of  its 
charter  or  default  as  to  limitations  imposed,  and  whether  the  legis- 
lature intended  to  so  provide  in  any  case  depends  upon  the  construc- 
tion of  the  language  used.  In  Brooklyn  Steam  Transit  Go.  v.  City 
of  Brooklyn,**  the  act  incorporating  a  street-railroad  company  pro- 
vided that,  unless  it  should  be  organized,  and  should  lay  at  least 
a  certain  amount  of  its  road  within  a  given  time,  "this  act,  and  all 
the  powers,  rights,  and  franchises  herein  and  hereby  granted,  shall 
be  deemed  forfeited  and  terminated."  The  company  organized,  and 
made  preparations  to  build  its  road,  but  did  not  build  any  portion 
of  it  before  the  expiration  of  the  time  limited,  when  it  began  to  lay 
foundations  for  its  road  in  the  streets.  It  was  held  that  under  the 
provisions  of  the  act  it  had  lost  its  corporate  franchises,  and  the  right 
to  build  the  road,  and  that  the  city  could  prevent  it  from  proceed- 
ing with  the  work.** 

Same — When  a  Forfeil/wre  wiU  he  Decreed. 

Where  a  corporation  has  been  guilty  of  acts  or  omissions  which, 
by  statute,  are  expressly  made  a  cause  of  forfeiture  of  its  franchise 
to  be  a  corporation,  the  court,  in  proceedings  by  the  state  to  en- 

ts  State  ▼.  Fourth  N.  H.  Turnpike,  15  N.  H.  162,  1  Gumming,  Gas.  Priv.  Gorp^ 
593. 
>•  Brooklyn  Steam  Transit  Ga  t.  Glty  of  Brooklyn,  78  N.  Y.  624. 
•0  And  see  In  r«  Brooklyn,  W.  &  N.  Ry.  Go.,  7^  N.  Y.  245. 
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force  snch  forfeiture,  has  no  discretion  to  refuse  a  judgment.*^    But 
in   other  cases  the  court  is  vested  with  discretion  to  determine 
whether  judgment  of  ouster  of  the  franchise  to  be  a  corporation  shall 
be  rendered,  or  whether  the  corporation  shall  be  merely  ousted  from 
the  exercise  of  the  powers  illegally  assumed.*'     In  arriving  at  a 
determination  of  this  question,  the  court  will  take  into  consideration, 
not  only  the  interests  of  the  public,  but  also  the  interests  of  the 
stockholders,  and  of  creditors;   and  the  extent  to  which  oorxK)rate 
I>ower8  have  been  exceeded,  the  character  of  the  acts  done,  etc.,  will 
be  considered.     Thus,  though  a  building  and  loan  association  had 
been  guilty  of  direct  and  repeated  violations  of  its  charter,  the  court, 
with  some  hesitation,  however,  gave  judgment  of  ouster  merely 
from  the  exercise  of  the  powers  illegally  assumed,  as  it  appeared 
that  the  corporation,  if  permitted,  could  wind  up  its  affairs  in  a  few 
months,  and  If  it  should  be  dissolved,  it  would  be  necessary  to  ap- 
point trustees  to  wind  it  up  under  the  statute,  which  would  occasion 
delay,  and  involve  increased  expense."     One  of  the  judges  dis- 
sented on  the*  ground  that  the  violations  of  its  charter  were  so  fla- 
grant and  persistent  as  to  call  for  the  severest  penalties  of  the  law, 
and  he  was  in  favor  of  a  judgment  of  ouster  from  the  franchise 
of  being  a  corporation.     "To  justify  forfeiture  of  corporate  exist- 
ence,'' said  Judge  Finch  in  a  late  New  York  case,  "the  state,  as  pros- 
ecutor, must  show  on  the  part  of  the  corporation  accused  some  sin 
against  the  law  of  its  being  which  has  produced,  or  tends  to  pro- 
duce, injury  to  the  publia     The  transgression  must  not  be  merely 
formal  or  incidental,  but  material  and  serious,  and  such  as  to  harm 
or  menace  the  public  welfare;  for  the  state  does  not  concern  itself 
with  the  quarrels  of  private  litigants.     It  furnishes  for  them  suffi- 
cient courts  and  remedies,  but  intervenes  as  a  party  only  where  some 
public  interest  requires  its  action."  ■* 

•1  State  T.  Pennsylyania  &  Ohio  Canal  Co.,  23  Ohio  St.  121;  State  v.  Oberlin 
Bailding  &  Loan  An'n,  85  Ohio  St.  258,  1  Gumming,  Gas.  Priv.  Corp.  566. 

•s  State  T.  Oberlin  Bailding  &  Loan  Ass'n,  supra. 

••  State  T.  Oberlin  Building  &  Loan  Ass'n,  supra. 

»*  People  T.  North  RlTer  Bugar-Reflning  Co.,  121  N.  Y.  682,  24  N.  B.  834, 
1  Gumming,  Caa.  PtIt.  Corp.  570.  So,  In  State  t.  Minnesota  Thresher  Manuf  g 
Ga,  40  Minn.  218,  41  N.  W.  1020,  it  was  held  that  the  object  of  proceedings  hj 
quo  waranto  Is  to  protect  public  hiterests,  dnd  therefore,  to  warrant  a  forfeiture 
of  corporate  franchises  for  misuser,  the  misuser  must  be  such   as  to  work  or 
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Where  a  corporation  enters  into  a  partnership  or  association  of 
independent  corporations  through  the  medium  of  a  trust,  for  the 
purpose  of  obtaining  a  monopoly,  disregarding  all  the  statutory 
restraints  as  to  the  consolidation  of  corporations,  and  the  rules  of 
law  prohibiting  combinations  in  restraint  of  trade,  it  is  guilty  of  such 
a  violation  of  its  charter,  and  such  failure  to  perform  its  corporate 
duties,  as  renders  it  liable  to  dissolution  in  proceedings  by  the  state.** 

Continued  suspension  of  corporate  franchises,  and  a  failure  to 
perform  the  implied  conditions  upon  which  the  charter  was  granted, 
amount  to  9-  nonsuer,  for  which  the  charter  may  be  f orfeited.**  But 
neither  a  mere  temporary  suspension  of  operations,  nor  an  assign- 
ment for  the  benefit  of  creditors,  is  alone  sufficient  ground  for  for- 
feiture.*' 

Where  a  penalty  is  fixed  by  the  charter  or  statute  under  which  a 
corporation  is  organized  for  the  omission  or  commission  of  a  par- 

tiireaten  a  subBtantial  iojury  to  the  public  In  the  QyUabns  by  the  court  it  is 
^id:  "Acts  ultra  yires,  or  in  excess  of  powers,  are  not  necessarily  a  misuser  of 
franchises,  such  as  will  warrant  their  forfeiture.  To  justly  such  forfeiture,  the 
ultra  vires  acts  must  be  so  substantial  and  continued  as  to  so  deran^^e  or  destroy 
the  business  of  the  corporation  that  it  no  longer  fulfills  the  end  for  which  it  was 
created.  Ultra  vires  acts  may  be  such  as  to  justify  interference  by  the  state  by 
injunction  to  prevent  a  continuance  of  the  excess  of  powers,  while  they  would  not 
be  a  sufficient  ground  for  a  forfeiture  of  the  corporate  franchises  in  proceedings 
by  quo  warranto.  If  the  unauthorized  acts  affect  merely  stockholders  and  cred- 
itors who  have  an  adequate  'egal  remedy,  the  state  will  not  interfere."  If  an  in- 
surance company  makes  contracts  of  insurance,  and  accepts  premiums^  when  it  is 
in  such  a  condition  that  there  is  no  probability  of  its  ever  being  able  to  pay  losses, 
It  is  guilty  of  such  an  -  abuse  of  its  franchises,  as  affords  ground  for  forfeiture. 
Ward  V.  Farwell,  97  111.  593.  For  another  instance  of  abuses  held  ground  for  for- 
feiture, see  Bank  of  Vincennes  v.  State,  1  Blackf.  (Ind.)  267. 

SB  People  V.  North  River  Sugar-Refining  Co.,  supra.  And  see  State  T.  Ne- 
braska Distilling  Co.,  29  Neb.  700,  46  N.  W.  155;  DisUlIing  &  Cattle  Feeding 
Co.  V.  People,  156  III.  448,  41  N.  B.  188;  State  v.  Standard  Oil  Co.,  49  Ohio  St 
137,  30  N.  E.  279;  People  v.  CHiicago  Gas  Trust  Co.,  130  111.  268,  22  N.  B.  798. 
But  see  U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  16  Sup.  Ct  249. 

86  State  V.  Commercial  Bank  of  Manchester,  IS  Smedes  &  M.  (Miss.)  569;  State 
T.  Real-Estate  Bank,  5  Ark.  595.  As  where  a  railroad  company,  without  au- 
thority of  law,  leases  its  road  to  another  company,  with  all  its  rights,  property, 
and  franchises,  for  a  long  period  of  time,  and  abandons  the  operatioii  of  it/ 
road.     State  v.  Atchison  &  N.  R.  Co.,  24  Neb.  143,  38  N,  W.  43. 

S7  State  ▼.  Commercial  Bank  of  Manchester,  supra. 
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ticniar  act,  the  penalty  prescribed  is  generally  the  only  punishment 
that  can  be  inflicted  for  doing  or  omitting  to  do  the  act.  It  is  no 
ground  for  forfeiture,  the  presumption  being  that  the  legislature  in- 
tended the  pr'nalty  as  satisfaction  for  the  breach.** 

If  a  corporation  has  not  complied  with  the  law  in  its  organiza- 
tion, so  that,  though  it  is  a  corporation  de  facto,  it  is  not  a  corpora- 
tion de  jure,  the  remedy  is  by  quo  warranto  by  the  state.  Private 
individuals,  as  we  have  seen,  cannot  attack  the  existence  of  the  cor- 
poration, or  question  its  right  to  do  business.'*  In  quo  warranto 
by  the  state,  however,  its  charter  will  be  forfeited.  Thus,  where 
the  state,  by  quo  warranto  proceedings,  directly  challenged  the  right 
of  certain  persons  to  act  as  a  railway  corporation,  and  it  appeared 
that  many  of  the  subscribers  for  the  stock  were  notoriously  insol- 
vent, and  had  no  expectation,  at  the  time  they  subscribed,  of  ever 
paying  their  subscription,  thus  leaving  the  amount  subscribed  in 
good  faith  less  than  that  required  by  the  statute,  it  was  held  that  a 
judgment  of  forfeiture  was  proper.**  So,  where  a  corporation  is 
illegally  formed  by  a  trust  combination  for  the  purpose  of  obtaining 
a  monopoly  in  the  manufacture  and  sale  of  an  article,  and  controlling 
the  production,  and  the  price,  quo  warranto  will  lie.*^ 

Same —  Wavoer  of  Forfeiture. 

It  is  well  settled  that  the  state  may  waive  the  right  to  insist  upon 
a  forfeiture  of  the  charter  of  a  corporation  because  of  a  violation 
thereof,  just  as  one  individual  may  waive  the  right  to  object  to  the 
breach  of  a  term  of  his  contract  with  another.  And  such  a  waiver 
is  generally  established  by  showing  that  the  legislature,  with  knowl- 
edge of  the  ground  of  forfeiture,  recognized  the  continued  existence 
and  right  to  existence  of  the  corporation.**  Thus,  where  the  char- 
ter of  a  turnpike  corporation  required  it  to  make  returns  to  the  legis- 
lature, every  sixth  year,  of  its  expenditures  and  profits,  under  pen- 

•s  State  T.  Real-Estate  Bank,  5  Ark.  595. 

••  Ante,  p.  86. 

«•  Holman  t.  State,  105  Ind.  569,  6  N.  B.  702. 

«i  Distilling  &  Cattie  Feeding  Co.  y.  People,  156  III.  448»  41  N.  B.  188.  See 
ante,  p.  71. 

«s  State  T.  Real-Estate  Bank,  5  Ark.  595;    State  t.  Fourth  New  Hampshire 
Turnpike,  15  N.  H.  162,  1  Gumming,  Gas.  Priv.  Gorp.  593;    State  t.  Bailey,  19 
Ind.  452;    Mylrea  t.  Railway  Go.  (Wis.)  67  N.  W.  118& 
CDcPr.Corp.— 16 
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altj  of  forfeiture,  and  the  corporation  failed  to  make  such  retams 
for  oyer  twenty  years,  it  was  held  that  the  legislature,  by  accepting 
and  acqalescing  in  returns  made  after  such  violation  of  the  charter, 
and  also  by  passing  an  act  authorizing  the  corporation  to  change 
its  route,  waived  any  right  it  may  have  had  to  insist  upcm  a  for- 
feiture.** The  doctrine  of  waiver  of  a  forfeiture  by  the  state  by 
subsequent  legislative  acts  does  not  apply  where,  by  the  terms  of  the 
charter,  the  franchise  absolutely  determines  upon  failure  to  perform 
certain  conditions.** 

If  the  acts  relied  upon  as  a  waiver  of  a  cause  of  forfeiture  are 
perfectly  consistent  with  the  intention  to  insist  upon  a  forfeiture, 
they  will  not  be  regarded  as  a  waiver.  Thus  where  a  corporation 
had  violated  its  charter  by  taking  usury,  it  was  held  by  the  New 
York  court  that,  even  conceding  that  the  governor  and  senate  could 
waive  a  forfeiture,  the  right  to  insist  upon  a  forfeiture  was  not  waived 
by  the  act  of  the  governor  and  senate  in  appointing  a  state  director 
of  the  corporation.  '^Notwithstanding  the  existing  cause  of  for- 
feiture," it  was  said,  **the  defendants  were  a  corporation  de  facto, 
and  might  continue  to  exercise  their  franchise  until  judgment  of 
ouster  should  be  pronounced  against  them.  In  the  meantime  it  was 
the  duty  of  the  governor  and  senate,  as  well  as  all  others,  to  treat 
the  defendants  as  a  legally  existing  corporation.  The  appointment 
of  a  state  director  was,  therefore,  perfectly  consistent  with  the  in- 
tention to  continue  this  prosecution,  and  insist  on  the  forfeiture."  *• 

The  right  to  insist  upon  a  forfeiture  can  be  waived  only  by  the 
legislature,  legally  acting  as  such.  Neither  the  attorney  general, 
nor  the  governor,  nor  the  state  senate  alone,  nor  any  other  man  or 
body  of  men,  save  only  the  legislature,  has  this  power.*^ 

Sarne — The  State  OtJaj  cam.  Enforce  Forfdtv/re. 

Proceedings  to  forfeit  the  charter  of  a  corporation  must  be  brought 
directly  by  the  state,  or  by  its  authorized  representative  acting  in 
its  name.  As  a  general  rule,  no  advantage  can  be  taken  of  the  mis- 
user or  nonuser  of  its  powers  and  franchises  by  a  corporation,  or  of 

«8  State  ▼.  Fourth  New  Hampshire  Tampike,  supra. 
«4  State  V.  Fourth  New  Hampshire  Turnpilse,  supra. 

45  People  T.  Phwnix  Bank,  24  Wend.  (N.  Y.)  431,  1  Gumming,  Gas.  Priy.  Gorp. 
697. 
4e  People  v.  Phoenix  Bank,  supra. 
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failure  to  comply  with  conditions  sabseqnent  in  its  charter,  bj  pri* 
Yate  individnals,  either  collaterally  or  directly.*'  In  Heard  v.  Tal- 
bot/' a  canal  company,  whidi  was  anthorized  to  maintain  a  dam  for 
the  pnrpoBe  of  supplying  its  canal  with  water,  abandoned  the  use 
of  the  canal.  Private  individuals  afterwards  brought  suit  for  the 
flowing  of  their  land  by  reason  of  tiie  maintenance  of  the  dam,  and 
contended  that  the  abandonment  of  the  canal  worked  a  forfeiture 
of  the  right  to  maintain  the  dam,  and  that  its  maintenance  was,  there- 
fore, unlawful.  The  court  held,  however,  that  the  abandonment  of 
the  canal  was  merely  a  violation  of  its  charter  by  the  corporation, 
and,  while  it  might  be  cause  for  forfeiture  in  proceedings  by  the 
state  to  enforce  a  forfeiture,  it  could  not  thus  be  taken  advantage  of 
collaterally  by  private  individuals.** 

«7  2  Kent,  Gomm.  312;    Heard  ▼.  Talbot,  7  Gray  (Mass.)  118,  1  Gamming,  Cm. 
PriT.  Gorp.  482;    Gom.  y.  Union  F.  &  M.  Ins.  Go.,  6  Mass.  230;    Baker  v.  Backus* 
Adm'r,  32  lU.  79;   Toledo  &  A.  A.  R.  Go.  v.  Johnscm,  49  Mich.  148,  13  N.  W.  492; 
Trnsteei  of  Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.)  23;    Grump  v.  Mining  Go.,  J 
6rat  (Va.)  352;   John  t.  Bank,  2  Blackf.  (Ind.)  367;    Boston  Glass  Manufactory 
T.  Liangdon,  24  Pick.  (Mass.)  49,  1  Gamming,  Gas.  Priy.  Gorp.  478,  W.  D.  Smith, 
(>as.  Gorp.  165,  Shep.  Gas.  Gorp.  244;    Greenbrier  Lumber  Go.  y.  Ward,  30  W. 
Va.  43,  3  S.  B.  227;    Bank  of  Girdeville  y.  Renick,  15  Ohio,  322.     Gontra,  by 
statute.  State  y.  Webb,  97  Ala.  Ill,  12  South.  377. 
««  7  Gray  (Mass.)  113,  1  Camming,  Gas.  Priy.  Gorp.  482. 
«»The  court  said  in  this  case:     "Although  the  disuse  of  the  canal  and  Its 
abandonment  by  the  corporation  may  be  a  gross  disregard  of  the  duty  imposed 
on  them  by  law,  and  an  essential  ylolation  of  the  terms  and  conditions  implied 
from  the  contract  entered  into  with  the  goyemment  by  the  acceptance  of  the 
charter,  and  upon  due  proceedings  had,  might  be  a  sufficient  ground  upon  which 
to  decree  a  forfeiture  of  all  their  corporate  rights  and  priyileges,  they  do  not 
constitute  any  yalid  ground  upon  which  the  exercise  by  the  corporation  of  any 
of  the  powers  conferred  by  their  charter  can  be  defeated  or  denied  by  third 
persons  in  collateral  proceedings.    This  results  from  the  yery  nature  of  an  act 
of  incorporation.     It  is  not  a  contract  between  the  corporate  body,  on  the  one 
hand,  and  indiyiduals  whose  rights  and  interests  may  be  affected  by  the  exercise 
of  its  powers,  on  the  other.     It  is  a  compact  between  the  corporation  and  the 
goyemment  from  which  they  derive  their  powers.     Individuals,  therefore,  cannot 
take  it  upon  themselves,  in  the  assertion  of  priyate  rights,  to  insist  on  breaches 
of  the  contract  by  the  corporation,  as  a  ground  for  resisting  or  denying  the  ex- 
ercise of  a  corporate  power.     That  can  be  done  only  by  the  government  with 
which  the  contract  was  made,  and  in  proceedings  duly  instituted  against  the  cor- 
poration.    It  would  not  only  be  a  great  anomaly  to  allow  persons,  not  parties 
to  the  contract,  to  insist  on  its  breach,  and  enforce  a  penalty  for  its  violation; 
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Nor  can  private  individuals  institute  direct  proceedings  to  en- 
force a  forfeiture  of  a  cliarter.  An  information  in  the  nature  of  quo 
warranto  may  be  granted  to  inquire  into  the  election  or  admission 
of  an  officer  or  member  of  a  corporation,  when  moved  for  bj  any 
person  interested  in  or  injured  by  such  election  or  admission.  Bot 
private  persons  cannot  move  for  such  an  information  in  order  to  ob- 
tain a  judgment  of  forfeiture  of  the  charter  of  a  corporation.  Such 
an  information  can  be  prosecuted  onlj  bj  the  authority  of  the  state, 
acting  by  its  proper  officers.**  This  necessarily  results  from  the 
doctrine  that  the  state  may  waive  a  forfeiture. 

Sams — Modes  of  Proceeding  to  Enforce  Forfeiture. 

There  are  at  conunon  law  two  modes  of  proceeding  judicially  to 
ascertain  and  enforce  the  forfeiture  of  a  charter  for  misuser  or  non- 
user.*^  One  is  by  scire  facias;  and  that  process  is  proper  where  there 
is  a  legal  existing  body^  capable  of  acting,  but  which  has  abused  its 
power.  The  other  mode  is  by  information  in  the  nature  of  a  quo 
warranto,  whidi  is  in  form  a  criminal,  and  in  its  nature  a  civil,  rem- 
edy;  and  that  proceeding  applies  where  there  is  a  body  corporate 
de  facto  only,  but  which  takes  upon  itself  to  act,  though,  from  some 
defect  in  its  constitution,  it  cannot  legally  exercise  its  powers,  or 
where  an  association  assumes  to  act  as  a  corporation  without  even 
color  of  authority.  Both  of  these  modes  of  proceeding  against  cor- 
porations are  at  the  instance  and  on  behalf  of  the  state.  Private  in- 
dividuals, as  we  have  seen,  cannot  institute  proceedings,  unless  there 
is  some  statute  expressly  allowing  them  to  do  so.  The  judgment  in 
such  proceedings  is  that  the  parties  be  ousted  from  the  exercise  of 
corporate  powers  and  privileges.  The  mode  of  proceeding  is  now 
very  generally  prescribed  and  regulated  by  statute,  and  in  most  states 
information  in  the  nature  of  quo  warranto  is  the  mode  in  all  cases. 

but  it  would  be  against  public  policy,  and  lead  to  confusion  of  rights,  if  corpo- 
rate powefs  and  priyileges  could  be  disputed  and  defeated  by  every  person  who 
might  be  aggrieved  by  their  exercise.  Therefore,  it  has  been  often  held  that  a 
cause  of  forfeiture,  however  great,  cannot  be  taken  advantage  of  or  enforced 
a^rainst  corporations  collaterally  or  incidentally,  or  in  any  other  mode  than  by  a 
direct  proceeding  for  that  object  in  behalf  of  the  government." 

BO  Com.  V.  Union  Fire  &  Marine  Ins.  Ck>.,  6  Mass.  280,  1  Gumming,  Oss.  Priv. 
Corp.  509. 

fti  2  Kent,  Comm.  313,  314« 
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Bimtc&fL  376L  Fed.  Cas.  N«l  €LO&i^  1  Ciinziiz*.  C**.  IV.t.  Cvnt^v  iS:»  U.sUx"*  t 
Screw  Co,  3  R.  L  9;  TerikA^ek  t.  l3;$;iru3o^  Co^  I  Kvlw^  Ok.  \N\  YJ  ^i*.  04>i 
hem  ▼.  One.  1  Frecm.  Cb.  iJIiss.)  161;  Sut«  t.  Mervl\«uu*  Iuv^wauvV  ^^  r\.««^ 
Co.,  8  Hampli.  (Tenn.)  235;  Coxn.  t.  Unioa  Fire  <&  MAnu^f  liWk  i\v»  ^  M-^**  ''i ' 
Polser  T.  Insonnce  Co.,  99  MaM.  214;  NeaU  t«  IhlU  It  <^\s  U^s  Us'\>%'  \». 
Dtfuel.  43  Barb.  (N.  Y.)  5<H;  Waterbury  t*  Expr<^  Civ,  W  lUUv  t^♦^  WA 
mout  T.  Railway  Co.,  52  Barb.  637;    Denike  t.  Ceiueut  Cp..  ^  N.  Y.  tW^ 
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times  expressly  conferred  by  statute  under  particular  circumstances. 
Without  this,  it  does  not  exist  ''General  jurisdiction  of  writs 
against  corporations  no  more  implies  a  power  to  destroy  a  corpora- 
tion at  the  suit  of  an  individual  than  jurisdiction  of  private  suits 
against  individuals  authorizes  the  court  to  entertain  a  prosecution 
for  crime,  to  pass  sentence  of  death,  and  to  issue  a  warrant  for  exe- 
cution. The  only  modes  of  dissolving  a  corporation  known  to  the 
common  law  were  by  the  death  of  all  its  members;  by  act  of  the 
legislature;  by  a  surrender  of  the  charter,  accepted  by  the  govern- 
ment; or  by  forfeiture  of  the  franchise,  which  could  only  take  effect 
upon  a  judgment  of  a  competent  tribunal  on  a  proceeding  in  behalf 
of  the  state;  and  neither  a  court  of  law  nor  a  court  of  equity  had 
jurisdiction  to  decree  a  forfeiture  of  the  charter  or  dissolution  of  the 
corporation  at  the  suit  of  an  individual."  **  When  by  statute  a  court 
of  equity  is  given  such  jurisdiction  under  particular  circumstances, 
it  can  only  interfere  when  the  case  comes  within  the  statute** 

This  doctrine  has  been  held  subject  to  exceptions.  In  a  late 
Michigan  case  **  it  was  said :  ^^The  general  rule  undoubtedly  is  that 
courts  of  equity  have  no  power  to  wind  up  a  corporation,  in  the  ab- 
sence of  statutory  authority.  This  rule  is,  however,  subject  to  quali- 
fications. It  has  been  held  that  when  it  turns  out  that  the  purposes 
for  which  a  corporation  was  formed  cannot  be  attained  it  is  the  duty 
of  the  company  to  wind  up  its  affairs;  that  the  ultimate  object  of 
every  ordinary  trading  corporation  is  the  pecuniary  gain  of  its 
stockholders;  that  it  is  for  this  purpose,  and  no  other,  that  the 
capital  has  been  advanced;  and,  if  circumstances  have  rendered  it 
impossible  to  continue  to  carry  out  the  purpose  for  which  it  was 
formed  with  profit  to  its  stockholders,  it  is  the  duty  of  its  mana- 
ging agents  to  wind  up  its  affairs.  To  continue  the  business  of  the 
company  under  such  circumstances  would  involve  both  an  unauthor- 
ized exercise  of  corporate  franchises  and  a  breach  of  the  charter  con- 
tract." And  it  was  held  that  in  a  suit  by  a  stockholder  against  the 
corporation,  its  directors,  and  other  stockholders,  for  an  accounting 
and  the  appointment  of  a  receiver  to  wind  up  the  affairs  of  the  com- 
pany, where  it  appeared  that  the  defendants  owned  a  majority  of  the 

•*  Folger  ▼.  Insarance  Co.,  supra.  bs  Hardon  ▼.  Newton,  sapra. 

s«  Miner  v.  Ice  Co..  d3  Mich.  d7,  53  N.  W.  218,  2  Gamming,  Gaa.  PriT.  Ckvp. 
284. 
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stocky  and  had  for  a  nnmber  of  years  controlled  the  corporation  in 
their  own  interest,  and  for  their  own  profit,  frandnlentlj  ezclading 
the  complainant,  and  paying  no  dividends  to  him,  the  failure  to  pay 
being  due  to  their  fraad,  and  not  to  natnral  causes,  the  court  liad 
jurisdiction  to  wind  up  the  corporation,  and  distribute  its  asseta 
'This  corporation,"  it  was  said,  'lias  utterly  failed  of  its  purpose, 
not  because  of  matters  beyond  its  control,  but  because  of  fraudulent 
mismanagement  and  misappropriation  of  its  funds.  Complainant 
has  a  right  to  insist  that  it  shall  not  continue  as  a  cloak  for  a  fraud 
upon  him,  and  shall  not  longer  retain  his  capital  to  be  used  for  the 
sole  advantage  of  the  owner  of  the  majority  of  the  stock;  and  a  court 
of  equity  will  not  so  far  tolerate  such  a  manifest  violation  of  the  rules 
of  natural  justice  as  to  deny  him  the  relief  to  which  his  situation  en- 
titles him.  I  think  a  court  of  equity,  under  the  circumstances  of  this 
case,  in  the  exercise  of  its  general  equity  jurisdiction,  has  the  power 
to  grant  to  this  complainant  ample  relief,  even  to  the  dissolution  of 
the  trust  relations." 

At  the  Suit  of  the  State. 

A  court  of  equity  has  no  inherent  jurisdiction  to  forfeit  the  char- 
ter of  a  corporation,  or  decree  a  dissolution,  at  the  suit  of  the  state. 
A  court  of  equity  does  not  administer  punishment  or  enforce  for- 
feitures for  transgressions  of  law,  but  is  limited  in  its  jurisdiction  to 
the  protection  of  civil  rights,  and  it  is  also  limited  in  its  jurisdiction 
to  cases  in  which  there  is  no  adequate  remedy  at  law.  An  informa- 
tion, therefore,  cannot  be  maintained  in  equity  in  the  name  of  the 
state  or  the  attorney  general  to  forfeit  the  charter  of  a  corpora- 
tion for  misuse  or  nonuser,  or  to  enjoin  a  corporation  or  pretended 
corporation  from  exercising  unauthorized  powers,  unless,  in  the  lat- 
ter case,  there  is  some  peculiar  ground  for  equitable  interference; 
but  the  only  remedy  is  at  law  by  quo  warranto  or  scire  facias.*' 

A  court  of  equity,  however,  has  jurisdiction  to  grant  relief  by  in- 
junction in  two  cases:  (1)  Where  the  acts  complained  of  constitute 
or  threaten  a  public  nuisance,  which  affects  or  endangers  the  public 
safety  or  convenience,  and  requires  immediate  judicial  interposition, 

•T  Attorney  General  t.  Tudor  Ice  Co.,  104  MasB.  239,  1  Gumming,  Gas.  Prir. 
Corp.  585;  Attorney  General  t.  Utlca  Ins.  Co.,  2  Johns.  Gh.  (N.  Y.)  371;  At- 
torney General  t.  Stevens.  1  N.  J.  Eq.  868.  Oontra»  Chicago  Fair  Grounds 
Ass'n  T.  People,  60  111.  App.  488. 
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like  obstruction  of  highways  and  navigable  rivers;"  and  (2)  where 
there  is  a  charitable  trust,  and  the  beneficiaries  are  so  numerous  and 
indefinite  that  the  breach  of  trust  cannot  be  effectively  redressed  ex- 
cept by  suit  in  equity  in  behalf  of  the  public.*^ 

EFFECT  OP  DISSOLUTION. 

86.  When  a  corporatioii  is  dissolved,  it  is  dead,  and,  in 
the  absence  of  a  statute  to  the  contrary,  it  no  long- 
er exists  for  any  purpose.  Therefore,  after  disso- 
lution, 

(a)  It  can  exercise  no  power,  the  right  to  exercise  which 

depended  upon  its  charter. 

(b)  It  cannot  be  sued,  nor  can  a  suit  previously  com- 

menced be  prosecuted  to  judgement,  nor  can  it  sue. 

(c)  At  common  law. 

(1)  Debts  due  to  or  from  it  were  extinguished. 

(2)  Beal  property  undisposed  of  at  the  time  of  the 

dissolution  reverted  to  the  grantors  or  their 
heirs. 

(3)  Personal  property  owned  by  it  at  the  time  of 

dissolution  escheated  to  the  state. 

(d)  But  a  court  of  equity,  under  its  general  jurisdiction 

to  enforce  and  administer  trusts,  has  jurisdiction 
to  avoid  the  effect  of  the  common  law  to  the  ex- 
tent of  causing  the  debts  due  a  dissolved  corpora- 
tion to  be  collected,  and  taking .  control  of  the  cor- 
porate property  and  distributing  it,  so  as  to  pro- 
tect the  equitable  interests  of  creditors  and  share- 
holders. 

(e)  In  most  states,  if  not  in  all,  there  are  now  statutory 

provisions  under  which  the  business  of  dissolved 

••  Attorney  (General  t.  Jamaica  Pond  Aqueduct  Corp.,  133  Mass.  861,  1  Cum- 
ming,  Cas.  PriT..Corp.  589;  Attorney  General  y.  Great  Northern  Ry.  Co.,  4  De 
Gex  &  S.  75. 

ft  9  Attorney  General  y«  Garrison,  ICl  Mass.  228;  Jackson  ▼•  Phillips,  14  Allen 
(Mass.)  539;    Parker  t.  May,  5  Gush.  (Mass.)  830. 


§  85)  EFFECT  OF   DISSOLUTION.  249 

corporations  may  be  liquidated  and  settled,  and  the 
equities  of  shareholders  and  creditors  may  be  en- 
forced. 

When  the  charter  of  a  corporatloii  Is  repealed,  or  the  corporation 
is  otherwise  dissolved,  the  corporation  or  members  can  no  longer  ex- 
ercise any  powers  the  right  to  exercise  which  depended  apon  the 
charter.  If  the  corporation  be  a  bank,  for  instance,  authorized  to 
lend  money  and  issue  circulating  notes,  it  cannot  make  new  loans  or 
issue  new  notes.  If  the  corporation  was  chartered  to  operate  a  rail- 
road, and  authorized  to  use  the  streets  of  a  city  for  that  purpose,  it 
can  no  longer  use  the  streets  or  exercise  the  franchise  of  running 
a  railroad  in  the  city.  In  short,  whatever  power  is  dependent  solely 
upon  the  grant  of  the  charter,  and  which  could  not  be  exercised  by 
unincorporated  private  persons,  under  the  general  laws  of  the  state, 
is  abrogated  by  the  repea]  of  the  law  which  granted  these  special 
rights.** 

When  a  corporation  has  been  legally  dissolved,  it  is  no  longer  in 
existence  for  any  purpose.  It  is  dead.  It  cannot  be  recognized  for 
the  purpose  of  proceedings  by  or  against  it  any  more  than  could  a 
dead  natural  person.  Thus  scire  facias  to  revive  a  judgment  recov- 
ered against  a  corporation  cannot  be  maintained  against  it,  and  a 
judgment  had  thereon,  after  the  corporation  has  been  legally  dis- 
solved.*^ Nor  can  an  action  be  maintained  against  it,  or  an  action 
previously  commenced  be  prosecuted  to  judgment.  A  judgment  ren- 
dered against  a  corporation  after  it  has  been  legally  dissolved  is  as 
wholly  void  as  if  it  had  been  rendered  against  a  dead  person.**  Nor 
can  an  action  be  brought  by  or  in  the  name  of  a  corporation  after 
its  dissolution.** 

•0  Greenwood  ▼.  Freight  Co.,  105  U.  S.  13;  1  Onmming,  Gas.  Priv.  Corp.  538; 
V».  D.  Smith,  Gas.  Corp.  160;    Shep.  Gas.  Gorp.  260. 

*i  &fnmma  ▼.  Potomac  Go.,  8  Pet.  281,  1  Gamming,  Gas.  Priv.  Gorp.  459. 

•*  Thornton  t.  Railway  Co.,  123  Man.  82, 1  Gumming,  Gas.  Priv.  Gorp.  462,  W. 
D.  Smith,  Gas.  Gorp.  167,  Shep.  Gas.  Gorp.  246;  Sturges  y.  Vanderbilt,  73  N.  T. 
8S4;  Dobson  v.  Simonton,  86  N.  G.  41)2;  Knits  y.  Town  Go.,  20  Kan.  397.  As  to 
whether  expiration  of  charter  ipso  facto  amounts  to  a  dissolution,  within  this 
nUe,  see  ante,  p.  282. 

**  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  1  Gumming,. 
Can  Priy.  Gorp.  478,  W.  D.  Smith,  Gas.  Gorp.  165,  Shep.  Gas.  Gorp.  244. 
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Chancellor  Kent  said:  '^According  to  the  old  settled  law  of  the 
land,  where  there  is  no  special  statute  provision  to  the  contrary, 
upon  the  civil  death  of  a  corporation,  all  its  real  estate  remaining 
unsold  reverts  back  to  the  original  grantor  and  his  heirs.  The 
debts  due  to  and  from  the  corporation  are  all  extinguished.  Nei- 
ther the  stockholders  nor  the  directors  or  trustees  of  the  corporation 
can  recover  those  debts,  or  be  charged  with  them,  in  their  natural 
capacity.  All  the  personal  estate  of  the  corporation  vests  in  the 
people,  as  succeeding  to  this  right  and  prerogative  of  the  crown  at 
common  law."  •* 

Such  were  the  common-law  rules,**  but,  as  respects  private  busi- 
ness corporations,  they  are  now  obsolete.  They  were  established 
before  modem  trading  and  commercial  corporations  came  into  exist- 
ence. With  the  growth  of  such  corporations,  the  legislatures  and 
the  courts  have  been  obliged  to  abolish  or  change  many  of  the  com- 
mon-law rules, — ^these  among  others.  These  rules  have  not  been 
recognized  in  equity.  While  a  private  corporation  holds  the  legal 
title  to  the  corporate  property  as  a  distinct  legal  person,  it  holds  it 
in  equity  merely  for  the  benefit  of  the  stockholders  and  of  creditors. 
If  the  corporation  is  dissolved,  and  ceases  to  exist,  the  debtors  of 
the  corporation  are  not,  in  equity,  released  from  their  liability,  the 
creditors  of  the  corporation  are  not  left  without  a  remedy  to  recover 
the  amount  due  them,  and  the  property  of  the  corporation  does  not 
revert  to  the  grantors,  or  escheat  to  the  state,  instead  of  belonging 
to  the  stockholders.  It  is  true  that  the  legal  title  to  the  property 
does  not  vest  in  the  stockholders,  but  they  still  retain  the  beneficial 
interest  therein;  and,  if  the  legislature  has  made  no  provision  by 
which  they  can  reach  it,  and  enforce  their  rights,  they  may  come  into 
a  court  of  equity,  and  obtain  relief.  Such  a  court  has  jurisdiction, 
unless  it  has  been  taken  away  by  statute,  to  reach  the  property  of 
the  defunct  corporation,  to  cause  the  debts  due  to  it  to  be  collected, 
and  to  distribute  the  assets,  after  payment  of  the  creditors,  to  the 
beneficial  owners,  that  is,  to  the  members  or  stockholders.** 

•«2  Kent,  Gomm.  307;    Go.  Litt.  13b. 

•!»  1  BI.  Gomm.  484;  2  Kyd,  Gorp.  516;  Hightower  r.  Thornton,  8  Ga.  486; 
Port  Gibson  ▼.  Moore,  13  Smedes  &  M.  (Misi.)  167;  State  Bank  ▼.  State,  1 
Blackf.  and.)  267;    Fox  ▼.  Horah,  1  Ired.  Eq.  (N.  G.)  358. 

••  Bacon  t.  Robertson,  18  How.  480,  1  Gumming,  Gai.  Priv.  Gorp.  468;  High- 
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« 

There  are  now  statutes  in  most  states,  if  not  in  all,  prescribing  the 
mode  by  which  the  business  of  dissolved  corp(M*ations  may  be  liq- 
uidated  and  settled,  and  by  which  the  equities  of  the  creditors  and 
members  respectively  may  be  enforced.  In  many  states  there  are 
statutes  by  which  corporations  whose  powers  would  expire  by  ex- 
press limitation  in  their  charters  or  otherwise  are  continued  bodies 
corporate  for  a  certain  length  of  time  from  and  after  the  day  on 
which  their  powers  would  cease,  for  the  purpose  of  prosecuting  and 
defending  suits,  and  of  enabling  them  to  gradually  settle  and  close 
their  business,  and  divide  their  capital  stock,  but  not  for  the  pur- 
pose of  continuing  business.*^  Such  statutes  are  not  invalid  as  im- 
pairing the  obligation  of  contracts,  nor  are  they  invalid  as  being 
retrospective,  because,  as  it  generally  the  case,  they  are  made  ap- 
plicable to  corporations  previously  created,  as  well  as  to  those 
created  afterwards.'* 

If  a  corporation,  when  it  ceases  to  exist,  has  no  members,  and 
owes  no  debts,  the  common-law  rule  by  which  its  property  reverts  or 
escheats  applies.    It  has  been  held,  for  instance,  that  where  a  cor- 

tower  Y.  Thornton,  8  Ga.  486;  Folger  ▼.  Insurance  Co.,  99  Mass.  267.  When  the 
charter  of  a  corporation  expires,  the  officers  or  trustees  may  safely  distribute 
the  assets  to  those  who  appear  on  the  books  of  the  company  as  stockhoiders, 
and  need  not  require  production  of  the  stock  certificates,  "As  between  adverse 
claimants  of  the  certificate,  the  possession  of  it,  with  the  transfer  upon  it,  is 
often  the  test  of  the  title.  But  when  the  corporation  itself  is  not  dealing  with 
its  stockholder  on  the  security  of  his  stock,  and  is  merely  performing  a  corporate 
duty,  its  own  record  is  all  it  needs  to  consult,  for  whoever  would  demand  the 
privileges  of  a  stockholder  should  produce  the  evidence  of  his  title,  and  ask  to  be 
permitted  to  participate."  Bank  of  Commerce's  Appeal,  78  Pa.  St.  69.  The 
same  is  true  of  the  payment  of  dividends.  See  post,  p.  848.  Where  a  corpora- 
tion exists  by  law,  after  the  expiration  of  its  charter,  solely  for  the  purpose 
of  winding  up  its  a£Fairs,  a  majority  in  interest  of  its  stockholders  cannot  sell 
its  property  to  a  new  corporation,  of  which  they  are  directors  and  stockholders, 
at  a  valuation  estimated  by  themselves,  against  the  will  of  the  minority,  and 
compel  such  dissenting  stockholders  either  to  receive  shares  of  stock  in  the  new 
corporation  in  return  for  their  old  shares,  or  to  be  paid  therefor  on  the  basis 
of  the  estimated  valuation  of  the  property,  and  the  minority  may  have  the  prop- 
erty publicly  sold.  Mason  v.  Mining  Co.,  133  U.  S.  50,  10  Sup.  Ot.  22'\,  Shep. 
Oas.  Corp.  216. 

•T  Foster  v.  Bank,  16  Mass.  246,  1  Oumming,  Cas.  Priv.  Corp.  404. 

«•  Foster  v.  Bank,  16  Mass.  246,  1  Cummiug,  Cas.  Priv.  Corp.  464. 
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poration  which,  like  a  mutual  insurance  company,  has  no  stock- 
holders, ceases  to  exist,  the  last  policy  having  expired,  and  there  no 
kmger  being  any  members,  the  common-law  rule,  which  gives  its 
surplus  assets  to  the  state,  still  applies,  and  the  assets  do  not  go 
to  the  former  policy  holders,  nor  to  the  original  corporatcnrs*** 

The  common-law  rule  still  applies  to  public  and  religious  or  char- 
itable corporations.    This  question  came  up  before  the  supreme  court 
of  the  United  States  in  a  late  case.    Congress  had  repealed  the  char- 
ter granted  by  the  territory  of  Utah,  to  the  corporation  known  as 
the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  and  it  was  held 
that  its  property  reverted  and  escheated  to  the  United  States,  and 
that  it  made  no  difference  that  all  the  property  was  held  in  trust 
for  the  corporation  by  individuals.'*     '*When  a  business  corpora- 
tion," it  was  said,  "instituted  for  the  purposes  of  gain  or  private  in- 
terest, is  dissolved,  the  modem  doctrine  is  that  its  property,  after 
payment  of  its  debts,  equitably  belongs  to  its  stockholders.    But 
this  doctrine  has  never  been  extended  to  public  or  charitable  corpo- 
rations.    As  to  these,  the  ancient  and  established  rule  prevails, 
namely,  that  when  a  corporation  is  dissolved,  its  personal  property, 
like  that  of  a  man  dying  without  heirs,  ceases  to  be  the  subject  of 
private  ownership,  and  becomes  subject  to  the  disposal  of  the  sov- 
ereign authority;   while  its  real  estate  reverts  or  escheats  to  the 
grantor  or  donor,  unless  some  other  course  of  devolution  has  been 
directed  by  positive  law,  though  still  subject,  as  we  shall  hereafter 
see,  to  the  charitable  use."    The  court  held  that,  as  the  real  estate 
of  the  corporation  was  acquired  by  it  from  the  United  States  un- 
der the  town-site  act,  it  reverted  to  the  United  States,  and  that  its 
personal  property  also  vested  in  the  United  States,  to  be  applied, 
under  the  cy-pres  doctrine,  either  by  the  court,  or  by  the  direction 
of  congress,  to  some  kindred  object,  whereby  the  general  purposes 
of  religion  and  charity  may  be  promoted.'* 

•»Titcomb  t.  Insurance  Oo.,  79  Me.  315,  9  Atl.  732,  1  Cummins,  Oas.  PriT. 
Corp.  476. 

70  And  see  Fox  ▼.  Horah,  1  Ired.  Eq.  (N.  0.)  358. 

Ti  Late  Corporation  of  Church  of  Jesus  Christ  r.  U.  S.,  136  U.  8.  I,'l0  Sop. 
Ct  792. 


6  SGJ 


MEMBEBSUIP  IK    C0KP0RATI0K8. 


253 


MEMBERSHIP  IN  GOUPORATION& 

86.  How  Membership  is  Acquired. 

S1-8S.  "Capital  Stock"  and  "CapitaL'^ 

8^00.  Nature  of  Shares  of  Stock. 

91.  Certificates  of  Stock. 

92.  Snbscriptioiis  to  Stock— Subscriptions  after  Incorporatloo. 
98-97.  Subscriptions  Prior  to  Incorporation. 

98.  Who  may  Become  Subscribers. 

99.  Form  of  Subscription— Statutory  Formalitit'S. 

100.  Mutual  Consent. 

101.  Subscriptions  Induced  by  Fraud. 

102.  Subscriptions  under  Mistake. 
108.  Subscription  by  Agent 

104-106.  Agents  to  Receiye  Subscriptions. 

107-109.  Conditional  Subscriptions. 

110-112.  Subscriptions  upon  Special  Terms. 

113.  Conditional  Delivery  of  Subscription. 

114-115.  Subscription  of  Entire  Capital,  and  Distribution. 

116.  Payment  of  Deposit. 

117.  Delivery  of  Certificate. 

118-121.  Remedy  of  Corporation  on  Subscriptions. 

122-125.  Calls. 

126.  Assignment  of  Unpaid  Subscription. 

127-132.  Release  and  Discharge  of  Subscriber, 

188.  Estoppel  of  Subscriber. 

HOW  MEMBEBSHIF  IS  ACQUIBED. 


36.  Membership  in  a  corporation  is  acquired  hy^  contract 
with  the  corporation. 

(a)  In  nonstock  corporations  the  mode  of  forming  the 

contract  of  membership  is  regulated  by  the  char- 
ter and  by-lawB. 

(b)  In  stock  corporations  membership  is  determined  by 

the  ownership   of  one  or  more  shares  of  the 
capital  stock,  which  may  be  acquired 
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Nor  can  private  individuals  Institute  direct  proceedings  to  en- 
force a  forfeiture  of  a  charter.  An  information  in  the  nature  of  quo 
warranto  may  be  granted  to  inquire  into  the  election  or  admission 
of  an  officer  or  member  of  a  corporation,  when  moved  for  by  any 
person  interested  in  or  injured  by  such  election  or  admission.  But 
private  persons  cannot  move  for  such  an  information  in  order  to  ob- 
tain a  Judgment  of  forfeiture  of  the  charter  of  a  corporation.  Such 
an  infoiTuation  can  be  prosecuted  only  by  the  authority  of  the  state, 
acting  by  its  proper  officers.^^  This  necessarily  results  from  the 
doctrine  that  the  state  may  waive  a  forfeiture. 

Sams — Modes  of  Proceeding  to  Enforce  Forfeiture. 

There  are  at  conmion  law  two  modes  of  proceeding  judicially  to 
ascertain  and  enforce  the  forfeiture  of  a  charter  for  misuser  or  non- 
user.^^  One  is  by  scire  facias;  and  that  process  is  proper  where  there 
is  a  legal  existing  body,  capable  of  acting,  but  which  has  abused  its 
power.  The  other  mode  is  by  information  in  the  nature  of  a  quo 
warranto,  which  is  in  form  a  criminal,  and  in  its  nature  a  civil,  rem- 
edy; and  that  proceeding  applies  where  there  is  a  body  corporate 
de  facto  only,  but  which  takes  upon  itself  to  act,  though,  from  some 
defect  in  its  constitution,  it  cannot  legally  exercise  its  powers,  or 
where  an  association  assumes  to  act  as  a  corporation  without  even 
color  of  authority.  Both  of  these  modes  of  proceediug  against  cor- 
porations are  at  the  instance  and  on  behalf  of  the  state.  Private  in- 
dividuals, as  we  have  seen,  cannot  institute  proceedings,  unless  there 
is  some  statute  expressly  allowing  them  to  do  so.  The  judgment  in 
such  proceedings  is  that  the  parties  be  ousted  from  the  exercise  of 
corporate  powers  and  privilege&  The  mode  of  proceeding  is  now 
very  generally  prescribed  and  regulated  by  statute,  and  in  most  states 
information  in  the  nature  of  quo  warranto  is  the  mode  in  all  cases. 

but  it  would  be  against  public  policy,  and  lead  to  confusion  of  rights,  if  corpo- 
rate powefs  and  privileges  could  be  disputed  and  defeated  by  every  person  who 
might  be  aggrieved  by  their  exercise.  Therefore,  it  has  been  often  held  that  a 
cause  of  forfeiture,  however  great,  cannot  be  taken  advantage  of  or  enforced 
against  corporations  collaterally  or  incidentally,  or  in  any  other  mode  than  by  a 
direct  proceeding  for  that  object  in  behalf  of  the  goyemment.'* 

so  ConL  T.  Union  Fire  &  Marine  Ins.  O^  6  Mass.  280,  1  Gumming,  Gas.  Prir. 
Corp.  509. 

ai  2  Kent,  Comm.  313,  314« 
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EQUITY  JX7BISDIGTION. 

83.  A  cotirt  of  equity  has  no  Jurisdiction,  unless  it  is  con- 

ferred, as  in  some  jurisdictions,  by  statute,  to  dis- 
solve a  corporation,  and  distribute  its  assets,  at 
the  suit  of  a  stockholder  or  any  other  private  in- 
dividual. Some  exceptions  to  this  rule  have  been 
recognized. 

84.  Nor,  generally,  has  a  court  of  equity  any  Jurisdiction 

to  enforce  a  forfeiture,  or  enjoin  exercise  of  unau- 
thorized privileges  and  powers,  at  the  suit  of  the 
state;  but  it  may  entertain  an  information  to  en- 
Join  acts  which  constitute  a  public  nuisance,  and 
w^hich  require  immediate  interference,  and  it  may 
assume  Jurisdiction  in  case  of  a  charitable  trust 
where  the  beneficiaries  are  numerous  and  indefi- 
nite, and  the  breach  of  trust  cannot  be  effectively 
redressed  except  by  suit  in  behalf  of  the  public 

At  tTie  Suit  of  Prwate  Indwidfudls, 

We  shall  see  in  a  subsequent  chapter  that  nnder  certain  circnm- 
Btances  a  court  of  equity  has  jurisdiction  to  control  and  regulate 
the  management  of  corporations  at  the  suit  of  individual  stockhold- 
ers, where  its  interference  is  necessary  to  protect  their  equitable 
rights.**  But  a  very  different  question  is  presented  when  a  stock- 
holder or  any  other  private  individual,  comes  into  a  court  of  equity, 
and  asks  to  have  a  corporation  dissolved,  and  its  assets  distributed; 
and  by  the  overwhelming  weight  of  authority  a  court  of  equity  has 
no  inherent  jurisdiction  in  such  a  case.*'    Such  jurisdiction  is  some- 

Bs  Post,  p.  389. 

»»  Strong  V.  McCagg.  65  Wis.  624,  18  N.  W.  895;  Hardon  t.  Newton,  14 
Blatchf.  376,  Fed.  Cas.  No.  6,054,  1  Gumming,  Gas.  Priv.  Gorp.  487;  Hodgei  ▼. 
Screw  Go.,  3  R.  I.  9;  Verplanck  ▼.  Insurance  Go.,  1  BJdw.  Oh.  (N.  Y.)  84;  Bay- 
iett  T.  Oure,  1  FreenL  Gh.  (Miss.)  161;  State  ▼.  Merchants'  Insurance  &  Trust 
Co.,  8  Humph.  (Tenn.)  235;  Com.  ▼.  Union  Fire  &  Marine  Ins.  Co.,  5  Mass.  232; 
Folger  y.  Insurance  Co.,  99  Mass.  274;  Neall  t.  Hill,  16  Gal.  145;  Howe  t. 
Deuel.  43  Barb.  (N.  Y.)  504;  Waterbury  v.  Express  Co.,  50  Barb.  157;  Bel- 
mont V.  Railway  Co.,  52  Barb.  637;    Denike  v.  Cement  Co.,  80  N.  Y.  599. 
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"CAPITAL  STOCK"  AND  "CAPITAL.," 

87.  The  *^ capital  stock"  of  a  corporation  is  the  amount  In 

money  or  property  subscribed  and  paid  in,  or  se- 
cured to  be  paid  in,  by  the  shareholders,  and  al- 
v^ays  remains  the  same  unless  changed  by  legis- 
lative authority 

88.  The  «*  capital"  of  a  corporation  includes  all  the  prop- 

erty of  the  corporation,  and  may  therefore  be 
greater  or  less  in  value  than  the  capital  stock. 

The  terms  "capital"  and  "capital  stock,"  as  applied  to  corpora- 
tionSy  are  often  used  by  the  courts  and  in  statutes  as  if  they  were 
synonymous,  but,  strictly  speaking,  they  are  not  so.  They  do  not 
mean  the  same  thing.  The  capital  stock  of  a  corporation  is  the 
amount  in  money  or  property  subscribed  and  paid  in,  or  secured  to 
be  paid  in,  by  the  shareholders,  and  always  remains  the  same  un- 
less changed  by  legislative  authority.*  The  capital  of  a  corpora- 
tion is  a  broader  term,  and  includes  all  the  funds,  securities,  credits, 
and  property,  of  whatever  kind,  which  the  corporation  possessea^* 
Thus,  if  a  banking  corporation  is  organized  with  a  capital  stock  of 
1100,000,  and  after  this  is  paid  in  it  makes  profits  amounting  to 
f 50,000,  which  it  keeps  instead  of  distributing  it  in  the  way  of 
dividends,  it  has  a  capital  of  f  150,000,  but  its  capital  stock  remains, 
as  at  the  start,  |100,000.  As  was  said  by  Chief  Justice  Green, 
capital  stock,  as  employed  in  acts  of  incorporation,  is  never  used 

»  Christensen  y.  Eno,  106  N.  Y.  87,  12  N.  E.  648;  State  ▼.  Morristown  Fire  Aw'n, 
23  N.  J.  Law,  195;  Williams  ▼.  Telegraph  Co.,  93  N.  Y.  162,  188;  Bany  v.  Ex- 
change Co.,  1  Sandf.  Gh.  (N.  Y.)  280. 

10  Christensen  y.  Edo,  106  N.  Y.  97,  12  N.  E.  648.  "The  word  'capital'  it  unam- 
biguous. It  signifies  the  actual  estate,  whether  in  money  or  property,  which  is 
owned  by  an  indiyidual  or  a  corporation.  In  reference  to  a  corporation,  It  Is  the 
aggregate  of  the  sum  subscribed  and  paid  in,  or  secured  to  be  paid  in,  by  the  share- 
holders, with  the  addition  of  all  gains  or  profits  realized  in  the  use  and  inyestment 
of  those  sums,  or,  if  losses  have  been  incurred,  then  it  is  the  residue  after  deduct- 
ing such  losses."  People  y.  Commissioners  of  Taxes,  etc.,  for  the  City  and  Gonnty 
•f  New  York,  23  N.  Y.  192.  218i 
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to  indi(;^te  the  value  of  the  property  of  the  company.  It  is  very 
generally,  if  not  universally,  used  to  designate  the  amount  of  cap- 
ital prescribed  to  be  contributed  at  the  outset  by  the  stockholders 
for  the  purposes  of  the  corporation.  The  value  of  the  corporate  as- 
sets may  be  greatly  increased  by  surplus  profits,  or  be  diminished 
by  losses,  but  the  amount  of  the  capital  stock  remains  the  same. 
The  funds  of  the  company  may  fluctuate;  its  capital  stock  remains 
invariable,  unless  changed  by  legislative  authority.^^ 

NATUBE  OF  SHAHES  OF  STOCK. 

89.  A  share  of  stock  in  a  corporation  is  the  right  to  par- 

take«  according  to  the  amount  put  into  the  fund 
representing  the  capital  stock,  of  the  surplus  profits 
of  the  corporation,  and  ultimately,  on  its  dissolu- 
tion, of  so  much  of  this  fund  as  is  not  liable  for  the 
debts  of  the  corporation. 

90.  A  share  of  stock  is  in  the  nature  of  a  chose  in  action, 

and  it  is  personal  property,  though  the  corporation 
may  own  real  estate.    Thus 

(a)  A  sale  of  shares  is  not  within  that  clause  of  the  stat- 

ute of  frauds  requiring  agreements  for  the  sale  of 
land  or  an  interest  therein  to  be  in  writing. 

(b)  On  the  death  of  the  owner,  shares  are  distributed  as 

personal  estate,  and  do  not  go  to  the  heirs  as  real 
estate. 

(c)  In  most  states  a  sale  of  shares,  like  a  sale  of  other 

choses  in  action,  is  within  that  clause  of  the  statute 
of  firauds  relating  to  agreements  for  the  sale  of 
**  goods,  wares,  and  merchandises." 

(d)  Shares  of  stock,  being  intangible,  and  in  the  nature 

of  choses  in  action,  were  not  subject  to  execution 
at  common  law;  but  by  statute  they  are  now  very 
generally  made  subject  to  execution  and  attach- 
ment. 

ti  state  ▼.  Morrifltown  Fire  Am'd,  23  N.  J.  Law,  19G. 
CllLPr.C3orp.— 17 
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Shares  of  stock  ^'are  intangible,  and  rest  in  abstract  legal  con- 
templation." ^*  When  it  is  said  that  a  person  owns  a  certain  num- 
ber of  shares  of  stock,  it  is  meant  that  he  has  a  right  to  share  in 
the  profits  of  the  corporation,  and  in  its  property  on  dissolution, 
after  payment  of  its  debts,  in  the  proportion  that  the  number  of  his 
shares  bears  to  the  whole  capital  stock.  A  share  of  the  capital 
stock  is  the  right  to  partake,  according  to  the  amount  put  into  the 
fund  representing  the  capital  stock,  of  the  surplus  profits  of  the  cor- 
poration,  and  ultimately,  on  the  dissolution  of  it,  of  so  much  of  the 
fund  thus  created  as  remains  unimpaired,  and  is  not  liable  for  the 
debts  of  the  corporation.** 

Shares  of  stock  are  not  a  chattel  interest.  The  holders  do  not  own 
the  property  of  the  corporation.**  They  are  in  the  nature  of  a  ohose 
in  action.*'  Thus  shares  of  stock  belonging  to  a  married  woman 
are  not  personal  property  in  possession  so  as  to  vest  in  her  hus- 
band at  common  law;  but,  like  choses  in  action,  they  must  be  re- 
duced to  his  possession.** 

The  fact  that  the  corporation  owns  real  estate,  or  even  that  all 
of  its  property  is  real  estate,  does  not  make  the  shares  of  its  stock 
real  property.  They  are  in  the  nature  of  choses  in  action,  and  are 
personal  property.  It  follows  that  an  agreement  for  the  sale  of 
shares  in  a  corporation  owning  real  estate  is  not  an  agreement  for 
the  sale  of  land,  or  of  an  interest  in  land,  so  as  to  render  writing 
necessary  under  the  staute  of  frauds.**  So,  on  the  death  of  a  share- 
holder in  a  corporation,  the  capital  stock  of  which  is  represented 
by  real  estate,  his  shares  are  to  be  distributed  as  personal  estate, 
and  do  not  go  to  the  heirs  as  real  property.** 

12  Burrall  ▼.  Railroad  Co.,  75  N.  T.  211,  217. 

IS  Burrall  ▼.  Railroad  Co.,  75  N.  Y.  211,  216;  Ohio  Life  Insurance  &  Tmst  Oa  t. 
Merchants'  Insurance  &  Trust  Co.,  11  Humph.  (Tenn.)  1;  Fisher  t.  Bank,  6  Gray 
(Mass.)  373,  1  Cumming,  Cas.  Priv.  Corp.  604. 

1*  Ante,  p.  6  et  seq. 

IB  Fisher  v.  Bank,  6  Gray  (Mass.)  373,  1  Gumming,  Cas.  PriT.  Corp.  664. 

i«  Tifif.  Pers.  &  Dom.  Rel.  89;  Ang.  &  A.  Corp.  §§  560,  561;  Slaymaker  t. 
Bank,  10  Pa.  St  873;    Arnold  v.  Ruggles,  1  R.  I.  165. 

17  Humble  ▼.  Mitchell,  11  Adol.  &  B.  205,  1  Cumming,  Cas.  Priv.  Corp.  602. 
And  they  will  pass  by  a  will  not  executed  according  to  the  provision  of  the  statute  of 
frauds  relating  to  devises  of  land.     Bligh  v.  Brent,  2  Yonnge  &  0.  268 

!•  Russell  V.  Temple  (Mass.)  3  Dane,  Abr.  10& 
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It  is  held  in  England  that  shares  of  stock  are  not  ^goods,  wares, 
or  merchandise,"  within  the  meaning  of  the  seventeenth  section  of 
the  statute  of  frauds,  and  that  a  contract  for  the  sale  thereof  to  the 
value  of  more  than  £10  need  not  be  in  writing,  as  the  statute  is  there 
considered  as  referring  to  corporeal  movable  property  only,  and 
not  as  including  choses  in  action  which  are  incapable  of  part  de- 
livery.** In  this  country  some  of  the  courts  have  followed  the  Eng- 
lish rule;  *®  but  in  most  states  the  construction  placed  upon  the  stat- 
ute is  different,  and  it  is  held  to  include  incorporeal  as  well  as  cor- 
poreal property,  and  therefore  to  include  shares  of  stock.**  In  some 
states  the  statute  is  broader  in  its  terms  than  the  original  statute. 
In  New  York  and  several  other  states  it  expressly  includes  choses 
in  action,  and  in  Florida  it  uses  the  term  ^'personal  property,"  and 
these  statutes  of  course  apply  to  stock  in  corporations.** 

^aeoiUion  and  Attachment. 

A  share  of  stock,  being  in  the  nature  of  a  chose  in  action,  could 
not  be  reached  by  execution  at  common  law,  and  it  is  not  subject 
to  attachment,  unless  expressly  made  so  by  statute.*'  In  most  states, 
however,  if  not  in  all,  statutes  have  been  enacted,  making  shares 
of  stock  and  other  choses  in  action  subject  to  execution,  and  the 
statutes  providing  for  attachment  generally  make  shares  of  stock 
subject  to  that  remedy.  It  is  not  necessary  that  the  statute  shall 
expressly  mention  shares  of  stock.    If  it  uses  terms  clearly  showing 

i»  Humble  y.  Mitchell,  11  Adol.  &  £.  206,  1  Cummin?,  Cas.  Priy.  Oorp.  602; 
Knight  T.  Barber,  16  Mees.  &  W.  66. 

«o  Webb  V.  Raiboad  Co..  77  Md.  92,  26  Atl.  113;  Whlttemore  ▼.  Gibba,  24  N. 
BL  48^;    Vawter  v.  Griffin,  40  Ind.  593. 

SI  Tiff.  Sales,  43,  44;  Clark,  Cont.  138;  Tisdale  ▼.  Harris,  20  Pick.  (Mass.)  9, 
1  Gumming,  Cas.  Priy.  Corp.  604;  Boardman  y.  Cutter,  128  Mass.  388;  North 
y.  Forest,  15  Conn.  400;  Pray  y.  Mitchell,  60  Me.  430;  Hinchman  y.  Lincohi,  124 
U.  S.  38,  8  Sup.  Ct.  369;  Greenwood  y.  Law,  55  N.  J.  Law,  168.  26  Atl.  1M\ 
Hudson  y.  Weir,  29  Ala.  294;    Green  y.  Brookins,  23  Mich.  48,  54. 

«2  Artcher  y.  Zeh,  5  Hill  (N.  Y.)  200;  Peabody  y.  Speyers,  56  N.  Y.  230;  Mayer 
y.  Child,  47  Cal.  142;  Spear  y.  Bach,  82  Wis.  192,  52  N.  W.  97;  Southern  Life 
Insurance  &  Trust  Co.  y.  Cole,  4  Fla.  359. 

SSI  Cook,  Stock,  Stockh.  &  Corp.  Law,  H  480-491;  Denton  y.  Liyingstou,  9 
Johns.  (N.  Y.)  96;  Blair  y.  Compton.  33  Mich.  414;  Van  Norman  y.  Jackson  Cir- 
cuit Judge,  45  Midi.  204,  7  N.  W.  796;  Barnes  y.  Hall,  55  Vt  420;  State  Ins. 
Co.  T.  Sax,  2  Tenn.  Ch.  607,  509;  Goss  &  P.  Manuf  g  Co.  y.  People,  4  Dl.  App. 
610;    Haley  y.  Reid,  16  Ga.  437;    Foster  y.  Potter,  37  Mo.  525. 
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an  intentton  to  Inclade  Bach  property,  it  will  be  given  effect  ac- 
cordingly. Thus  shares  of  stock  wonld  clearly  be  included  under 
the  term  ^choses  in  action.^  They  have  been  held  to  be  included 
under  the  terms  "estate,"  **  "rights  and  credits."  ••  But  there  are 
some  cases  in  which  the  statutes  are  more  strictly  construed,  and 
in  which  shares  of  stock  haye  been  held  not  to  be  included  under  the 
phrase  "real  and  personal  property,''  or  "estate,  both  real  and  per- 
sonal." •• 

To  render  a  levy  of  execution  or  attachment  on  shares  of  stock 
and  a  sale  thereunder  yalid,  the  provisions  of  the  statute  as  to  the 
mode  of  making  the  levy  and  sale,  and  the  formalities  to  be  observed, 
must  be  strictly  observed.*^ 

The  situs  of  shares  of  stock  for  most  purposes  is  in  the  state  by 
which  the  corporation  was  created,  and  they  can  be  levied  upon 
in  that  state  only.'* 

CEBTIFICATES  OF  STOCK. 

91.  A  certiflcste  of  stock  is  simply  a  written  acknowledg- 
ment  by  the  corporatioii  of  the  interest  of  the  holder 
in  its  property  and  franchises. 

24  Chesapeake  &  O.  R.  Co.  t.  Paine,  29  Orat  (Ya.)  002,  60G.  And  see  Uniou 
Nat.  Bank  t.  Bjram,  131  111.  92,  22  N.  B.  842. 

2«  Curtis  ▼.  Steever,  36  N.  J.  Law.  30i. 

s«  Haley  t.  Reid,  16  Ga.  437;  Foster  r.  Potter,  37  Mo.  025.  But  see  Uniou 
Nat.  Bank  t.  Byram,  131  111.  92,  22  N.  E.  812. 

ST  1  Cook,  Stock.  Stockh.  &  Corp.  Law,  $  481;  Titcomb  t.  Insurance  Co.,  8 
Mass.  326;  Howe  t.  Starkweather,  17  Mass.  240;  Blair  ▼.  Compton,  33  Mich. 
414;  Van  Norman  v.  Jackson  Circuit  Judge,  45  Mich.  204,  7  N.  W.  796;  Mor- 
ton ▼.  Grafflin,  68  Md.  545,  13  Atl.  341;  Voorhis  ▼.  Terhune,  00  N.  J.  Law,  147, 
13  Atl.  391;  Armour  Bros.  Banking  Co.  ▼.  St  Louis  Nat  Bank,  118  Mo.  12,  20 
S.  W.  691;  Moore  ▼.  Opera-House  Co.,  81  Iowa,  45,  46  N.  W.  700;  Commercial 
Nat.  Bank  ▼.  Farmers'  &  Traders'  Nat.  Bank,  82  Iowa,  192,  47  N.  W.  1080; 
Keating  t.  Stock  Co.,  88  Tex.  467,  18  S.  W.  797;  McNaughton  y.  McLean,  73 
Mich.  250,  41  N.  W.  267;  Goss  &  P.  Manufg  Co.  ▼.  People,  4  IlL  App.  610; 
People  ▼.  Goss  &  Phillips  Manufg  Co.,  99  111.  355. 

ss  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  485;  PUmpton  t.  Bigelow,  98  N.  Y. 
592;  Armour  Bros.  Banking  Go.  t.  St  Lonis  Nat  Bank,  113  Ma.  12»  20  S.  W. 
691.     Compare  Young  t.  Iron  Co.»  86  Tenn.  189,  2  S.  W.  202. 
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Shares  in  the  capital  stock  of  a  corporation  are  usually  represent- 
ed by  certificates  issued  by  the  corporation  to  the  stockholders,  stat- 
ing that  the  holder  is  the  owner  of  a  certain  number  of  shares, 
and  generally  prescribing  the  mode  In  which  they  may  be  trans- 
ferred, as  on  the  books  of  the  company  in  person  or  by  attorney, 
and  on  surrender  of  the  certificate.  A  stock  certificate  is  merely 
evidence  of  the  stockholder's  rights.  ''The  issuing  of  the  original 
certificates  is  in  no  sense  a  transfer  of  stock.  The  interest  of  the 
parties  to  whom  they  are  issued  is  the  same  before  as  after  such 
issue.  The  certificate  is  simply  a  written  acknowledgment  by  the 
company  of  the  interest  of  the  subscribers  in  its  property  and  fran- 
chises."'* xV  certificate  of  stock  is  not  a  security,  much  less  a 
negotiable  instrument.'®  It  is  not  necessary  to  constitute  a  sub- 
scriber a  stockholder.'^ 

8TJBSCBIPTIONS  TO  STOCK— SUBSCRIPTIONS  AFTEB  INCOB- 

FOBATION. 

82.  A  subscription  to  the  stock  of  an  existing  corporation, 
when  accepted,  is  a  contract  between  the  subscrib- 
er and  the  corporation,  and  is  subject  to  the  rules 
governing  other  kinds  of  contracts. 

When  a  corporation  is  already  organized,  a  subscription  to  its 
capital  stock  is  like  any  other  contract  with  the  corporation.  It  is 
a  contract  between  the  corporation  and  the  subscriber,  and  is  sub- 
ject to  the  principles  governing  the  formation  of  other  contracts. 
There  must  be  an  offer  by  one  party  and  acceptance  by  the  other, 
resulting  in  mutual  agreement.  If  the  corporation  opens  subscrip- 
tion books  or  solicits  subscriptions,  and  a  person  subscribes  for 
shares,  he  makes  an  offer  to  the  corporation;  and  when  the  subscrip- 
tion or  offer  is  accepted  by  the  corporation,  it  becomes  binding.  Or 
the  solicitation  of  subscriptions  may  be  a  general  offer  by  the  cor- 
poration, and  a  subscription  in  accordance  with  the  offer  would  be 
an  acceptance,  and  result  in  a  contract  without  further  assent  on 

«t  Burr  T.  WUcox.  22  N,  Y.  561,  557.       •©  Post,  p.  427.       »i  Post,  p.  31G. 
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the  part  of  the  corporation.*'  In  these  cases  there  is  a  contract 
between  the  subscriber  and  the  corporation,  which  ipso  facto  makes 
the  subscriber  a  shareholder,  and  binds  him  to  pay  the  amount  of 
the  subscription.** 

There  must  also  be  a  consideration  for  the  promise  of  the  subscrib- 
er and  for  the  undertaking  of  the  corporation  to  recognize  him  as 
a  stockholder.  The  consideration  for  the  latter  is  the  subscriber's 
promise  to  pay  for  his  stock,  and  the  consideration  for  the  former  is 
the  acquisition  by  the  subscriber  of  an  interest  in  the  franchises  and 
property  of  the  corporation  and  the  right  to  share  in  the  profits.** 
It  follows  that  the  obligation  must  be  mutual.  "A  stock  subscrip- 
tion is  a  transaction  between  the  subscriber  and  the  company,  and 
the  obligation  of  one  can  only  be  sustained  by  the  corresponding  ob- 
ligation of  the  other.  If  both  are  not  bound,  neither  is  bound,  and 
the  transaction  is  a  nullity."  ** 

Disti/nguiahed  from  a  Sale  of  Shares. 

A  subscription  to  the  capital  stock  of  a  corporation  after  its  or- 
ganization must  be  distinguished  from  a  sale  of  shares  by  it.  A 
purchase  of  shares,  if  fully  executed,  will  make  the  purchaser  a 
stockholder,  but  it  does  not  make  him  a  subscriber;  and  the  rules 
governing  subscriptions  and  sales  of  shares  are  different.  Thus,  as 
we  shall  see,  in  the  case  of  a  subscription,  failure  of  the  corporation 
to  issue  or  tender  a  certificate  of  stock,  which  is  merely  evid^ice  of 

ss  Greer  v.  Railway  Co.,  96  Pa.  St  391.  In  this  case  plaintiff  opened  books 
for  subscriptions,  placing  one  of  them  in  the  defendant's  hands  for  solicitation 
of  subscriptions.  Defendant  entered  his  own  name  on  the  book  as  a  subscriber, 
and  kept  the  book  for  six  months  without  attempting  to  withdraw  his  name. 
He  then  cut  his  name  out,  and  returned  the  book  to  plaintiff.  He  claimed  that 
he  had  a  right  to  withdraw  at  any  time  before  he  returned  the  book,  but  it  was 
held  that  the  contract  of  subscription  was  binding  upon  him,  because  the  com- 
pany, in  soliciting  subscriptions,  "made  a  continuing  offer,  which  became  an 
agreement  with*  each  acceptant  for  the  number  of  shares  for  which  he  sub- 
scribed." 

••  Hartford  &  N.  H.  R.  Go.  v.  Kennedy,  12  Gonn.  499,  606;  Spear  ▼.  Graw- 
ford,  14  Wend.  (N.  Y.)  20;  Walter  A.  Wood  Harvester  Go.  v.  Robbins,  C6  Minn. 
48,  57  N.  W.  817,  W.  D.  Smith,  Gas.  Gorp.  44;  McClure  ▼.  Railway  Co.,  90  Pa, 
St.  269. 

•4  Post,  p.  267. 

ttt  Per  Campbell,  J.,  in  Carlisle  ▼.  Railroad  Co.,  27  Mich.  315,  31& 
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the  ownership  of  shares,  does  not  prevent  the  subscriber  from  be- 
comidg  a  shareholder,  with  all  the  rights  and  subject  to  all  the  lia- 
bilities of  shareholders,  unless  there  is  a  stipulation  to  that  effect  in 
the  subscription.*'  On  a  sale  of  stock,  however,  the  rule  is  different. 
Such  a  sale  stands  on  the  same  footing  as  a  sale  of  any  other 
proi>ertj,  and  tender  of  the  certificate  is  a  condition  precedent  to 
the  right  to  maintain  an  action  for  the  price.*' 

SAME—SUBSCBIFTIONS  FBIOR  TO  INCOBFOBATION. 

83.  A  preliminary  agreement  by  a  number  of  persons  to 

form  a  corporation  and  take  stock  therein  is  not  a 
contract  by  the  subscribers  with  each  other,  and 
cannot  be  enforced  by  one  or  more  against  any 
other,  but  is  enforceable  only  by  the  corporation 
-when  formed. 

84.  Such  an  agreement,  if  not  made  as'  a  step  authorized 

by  statute  in  the  process  of  forming  the  corpo- 
ration, is  a  mere  continuing  offer  to  the  corpora- 
tion by  each  subscriber,  and  may  be  revoked,  or 
will  lapse  on  the  subscriber's  death  or  insanity  at 
any  time  before  the  corporation  is  organized.  But 
the  organization  of  the  corporation  before  revoca- 
tion or  lapse  operates  as  an  acceptance  of  the  offer, 
and  the  subscriptions  then  become  binding  and  ir- 
revocable, and  may  be  enforced  by  the  corpora- 
tion. 

96.  Such  an  agreement,  if  made  as  a  step  authorized  by 
statute  in  the  process  of  forming  the  corporation, 
is  valid  by  virtue  of  the  statute,  though  there  is  no 
consideration  or  mutuality  prior  to  the  organiza- 
tion of  the  corporation,  and  is  binding  on  each  sub- 
scriber firom  the  time  of  signing,  and  is  irrevocable 

••  Post,  p.  816;   Manon  ▼.  Deither,  49  Minn.  423,  62  N.  W.  38. 

•V  Post,  p.  317;  Manon  v.  Deither,  supra;  Clark  ▼.  Improvement  Oo.,  57  Ind. 
186.  And  see  Thrasher  v.  Railroad  Co.,  25  111.  393;  St.  Paul,  S.  ft  T.  F.  R.  Co. 
▼.  Bobbins,  28  Minn.  439;    Weiss  ▼•  Iron  Co.,  68  Pa.  St.  295. 
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thereafter;  but  it  can  be  enforced  only  by  the  cor- 
poration. * 

96.  An  agreement  to  pay  money  to  trustees  to  be  by  them 

paid  to  a  corporation  thereafter  to  be  created,  the 
trustees  to  return  to  the  subscribers  stock  in  the 
corporation,  is  a  valid  contract  between  the  sub- 
scribers and  the  trustees." 

97.  Some    of  the   courts  make   a  distinction   between  a 

present  subscription  to  the  stock  of  a  corporation 
to  be  formed  and  an  ag^reement  to  subscribe  at  a 
future  time.  According  to  these  cases,  the  former 
renders  the  party  a  stockholder,  and  liable  on  his 
subscription,  when  the  corporation  is  organized; 
but  the  latter  merely  renders  him  liable  to  an 
action  for  damages  on  fedlure  to  take  stock,  the 
measure  of  damages  being  the  difference  bet-ween 
the  market  and  par  value  of  the  stock. 

The  asual  method  of  subscribing  to  the  stock  of  a  corporatioii 
which  it  is  proposed  to  organize  is  for  the  parties  to  sign  an  agree- 
ment to  form  the  corporation,  and  take  stock  in  it  when  formed. 
Sometimes,  but  not  always,  they  in  terms  promise  to  pay  the  amount 
of  their  subscriptions  to  the  corporation.  The  better  opinion  is  that 
such  an  agreement,  at  least  in  so  far  as  the  promises  to  subscribe 
are  concerned,  is  not  a  contract  by  the  subscribers  with  each  other, 
ciud  cannot  be  enforced  by  one  or  more  of  them  against  any  other. 

Cormnon-law  Svbscriptiona. 

If  the  agreement  is  not  made  as  a  step  authorized  by  statute  in 
the  process  of  forming  the  corporation,  but  depends  upon  the  com- 
mon law,  it  is  a  mere  offer  by  each  subscriber  .to  the  corporation  not 
yet  in  existence  to  take  stock,  and  thereby  become  a  shareholder; 
and  when  the  corporation  is  organized  and  accepts  the  offer,  there 
is  a  binding  contract  of  subscription  between  the  corporation  and 
the  subscriber,  by  virtue  of  which,  ipso  facto,  the  subscriber  be- 

s8  The  above  propositions  are  taken  in  substance  from  Prox.  ColUn's  stfilabns 
for  his  class  on  Corporations  in  the  Cornell  University  Law  School. 
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comes  a  shareholder,  with  all  the  rights  and  privileges,  and  subject 
to  all  the  liabilities,  of  a  shareholder,  and  the  subscription  may  be 
enforced  by  the  corporation.'*  Before  the  corporation  is  formed, 
the  subscriptions,  as  we  shall  see,  are  not  binding,  for  there  is 
no  consideration  or  mutuality;  and,  besides  this,  the  other  party 
to  the  contract  is  not  yet  in  existence.  But  the  formation  of  the 
corporation  and  acceptance  of  the  subscriptions  supplies  the  ele- 
ment of  consideration  and  the  other  party,  and  renders  them  binding. 
In  Strasburg  R.  Co.  v.  Echternacht  *•  it  was  held  by  the  supreme 
court  of  Pennsylvania  that  such  a  subscription  could  not  result  in 
a  contract  between  the  subscriber  and  the  corporation  when  formed, 
so  as  to  entitle  the  corporation  to  maintain  an  action  on  it,  since 
it  was  thought  that  the  nonexistence  of  the  corporation  at  the  time 
of  signing  the  subscription  rendered  the  formation  of  a  contract 
with  it  in  this  way  impossible.  This  decision,  if  it  has  not  been 
in  effect  overruled  by  later  decisions  of  the  Pennsylvania  court,** 
is  in  conflict  with  the  decisions  in  almost  all  of  the  other  states. 
It  is  not  at  all  necessary,  as  was  assumed  in  the  case  referred  to, 
that  a  contract  shall  result,  if  at  all,  at  the  time  the  ofFer  or  pro- 
posal is  made.  A  continuing  offer  may  be  made,  and  a  contract  will 
result  when  it  is  subsequently  accepted  according  to  its  terms. 
Nor  is  it  necessary  that  an  offer,  to  result  in  a  contract,  shall  be 

••  Athol  Music  Hall  Co.  ▼.  Garej,  116  Mass.  471;  Penobscot  R.  Co.  ▼.  Dam- 
mer,  40  Me.  172;  Danbarj  &  N.  R.  Co.  ▼.  Wilson,  22  Conn.  435;  Richelieu  Ho- 
tel Co.  T.  International  Military  Enc.  Co.,  140  111.  248,  29  N.  B.  1044,  W.  D. 
Smith,  Cas.  Corp.  48,  Shep.  Cas.  Corp.  16  Tonica  &  P.  R.  Co.  t.  McNeely,  21 
111.  71;  Marysville  Electric  Light  &.  Power  Co.  ▼.  Johnson,  03  Cal.  538.  29  Pac. 
126;  Bnflftilo  &  N.  Y.  C.  R.  Co.  ▼.  Dudley,  14  N.  Y.  336;  Buffalo  &  J.  R.  Co. 
T.  GIfFord,  87  N.  Y.  294;  Instone'y.  Bridge  Co.,  2  Bibb  (Ky.)  576;  Bullock  t. 
Turnpike  Co..  86  Ky.  184,  3  S.  W.  129;  Gleaves  v.  Turnpike  Co.,  1  Sueed 
(Tenn.)  491;  ChafBn  ▼.  Cummings,  87  Me.  76,  83;  Schaeffer  t.  Insurance  Co., 
46  Mo.  248;  Red  Wing  Hotel  Co.  v.  Friedrich,  26  Minn.  112,  1  N.  W.  827; 
Taggart  t.  Railroad  Co.,  24  Md.  503;  Hughes  v.  Manufacturing  Co.,  34  Md.  316, 
826;  Low  ▼.  Railroad  Co.,  45  N.  H.  370;  Ashuelot  Boot  &  Shoe  Co.  v.  Hoit,  56 
N.  H.  548,  556. 

«o  21  Pa.  St  220,  60  Am.  Dec.  49. 

41  See  Edinboro  Academy  v.  Robinson,  37  Pa.  St.  210;  Hedge's  &  Horn's  Appeal, 
63  Pa.  St.  273;  McClure  t.  Railway  Co.,  90  Pa.  St.  269;  Shober's  Adm*rs  ▼.  Lan- 
caster Co.  Park  Ass'n,  68  Pa.  St.  429;    Steamship  Co.  ▼.  Murphy,  6  Phila.  224. 
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made  to  an  ascertained  person.**  Therefore,  while  it  is  true  that 
a  subscription  to  the  capital  stock  of  a  corporation  not  yet  formed 
is  not,  and  cannot  be,  a  contract  with  the  corporation  at  the  mo- 
ment the  subscription  paper  is  signed,  the  corporation  not  being 
then  in  existence,  this  does  not  prevent  its  resulting  in  a  contract  at 
a  subsequent  time.  It  is  a  continuing  offer  or  proposal  on  the  part 
of  the  subscriber  to  take  shares  in  the  corporation  when  formed, 
and,  by  the  weight  of  authority,*'  to  pay  the  amount  of  the  sub- 
scription; and  when  the  corporation  is  organized  as  contemplated, 
before  the  offer  is  withdrawn,  and  accepts  the  subscription,  it  then 
becomes  a  binding  contract  between  the  subscriber  and  the  corpora- 
tion» 

In  Athol  Music  Hall  Co.  v.  Carey  **  the  defendant  and  others 
signed  a  written  agreement  by  which,  in  terms,  they  severally  prom- 
ised and  agreed  to  and  with  each  other  that  they  would  associate 
themselves  into  a  corporation,  and  pay  to  the  treasurer  of  the  cor- 
poration the  amount  of  the  several  shares  set  against  their  respec- 
tlves  names;  and  it  was  held  that  the  corporation,  when  it  was  or- 
ganized and  accepted  the  promises,  could  maintain  an  action  against 
the  subscribers  on  the  agreement  ^Hin  agreements  of  this  nature," 
it  was  said,  ^entered  into  before  the  organization  is  formed,  or  the 
agent  constituted  to  receive  the  amounts  subscribed,  the  difficulty 
is  to  ascertain  the  promisee,  in  whose  name  alone  suit  can  be  brought. 
The  promise  of  each  subscriber,  ^to  and  with  each  other,'  is  not 
a  contract  capable  of  being  enforced  between  each  subscriber  and 
each  other  who  may  have  signed  previously,  or  who  should  sign  after- 
wards, nor  between  each  subscriber  and  all  the  others  collectively 
as  individuals.  The  undertaking  is  inchoate  and  incomplete  as  a 
contract  until  the  contemplated  organization  is  effected,  or  the 
mutual  agent  constituted  to  represent  the  association  of  individual 
lights  in  accepting  and  acting  upon  the  propositions  offered  by  the 
several  subscriptions.  When  thus  accepted,  the  promise  may  be 
construed  to  have  legal  effect  according  to  its  purpose  and  intent, 

4t  See  AnBon,  Ck>nt  31;   Clark,  Gont  6& 
*•  Post,  p.  81& 
«« 116  Mass.  471. 
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and  the  practical  necessity  of  the  cafie,  to  wit,  as  a  contract  with 
the  common  representatiye  of  the  several  associates."  ** 

Some  of  the  courts  regard  an  agreement  by  a  number  of  persons 
to  subscribe  for  stock  in  a  corporation  to  be  formed  as  a  contract 
between  the  parties  for  the  benefit  of  the  corporation  when  formed, 
and  allow  the  corporation  to  maintain  an  action  thereon  as  upon  a 
contract  made  for  its  benefit.**  This  view,  however,  could  not  be 
sustained  in  those  jurisdictions  where,  as  at  common  law,  a  person 
for  whose  benefit  a  contract  is  made,  but  who  is  not  a  party  to  it, 
cannot  maintain  an  action  thereon. 

Consideration  for  Svbscription, 

At  common  law  a  consideration  is  just  as  essential  to  a  contract  of 
subscription,  and  to  the  express  or  implied  promise  of  the  subscriber 
to  pay  the  same,  as  in  the  case  of  any  other  kind  of  contract.  It  might 
be  rendered  unnecessary  in  the  case  of  an  existing  corporation  by  sub- 
scribing under  seal  in  those  jurisdictions  where  a  seal  dispenses  with 
the  necessity  for  a  consideration.*^  And,  as  will  be  presently  seen, 
the  legislature,  in  providing  for  subscriptions  preliminary  to  the  or- 
ganization of  a  corporation,  may  expressly  or  impliedly  make  them 
binding  without  a  consideration.*'  Except  in  these  cases,  a  sub- 
scription is  not  binding  unless  there  is  a  sufficient  consideration.  In 
the  case  of  subscriptions  to  stock  a  consideration  arises  from  the  ben- 
efit received  by  the  subscriber  in  acquiring  an  interest  in  the  cor- 
porate franchises  and  property,  and  a  right  to  share  in  the  profits,  or, 
as  it  has  been  otherwise  expressed,  there  is  a  consideration  in  the  ti- 
tle which  the  subscriber  acquires  to  shares.** 

«■  And  see  the  other  cases  dted  in  note  89,  supra. 

««  See  MaiysTille  Electric  Light  &  Power  Cki.  ▼.  Johnson,  93  Cal'.  638,  29  Pac  126; 
International  Fair  &  Exp.  Ass'n  v.  Walker,  83  Mich.  386,  47  N.  W.  338. 

«T  Hudson  Real-Estate  Go.  ▼.  Tower,  156  Mass.  82,  30  N.  E.  465. 

*8  Post,  p.  27L 

4»  Walter  A.  Wood  Harvester  Oo.  ▼.  Robbins,  56  Minn.  48,  57  N.  W.  317,  W. 
D.  Smith,  Cas.  Corp.  44;  Buflfalo  &  N.  Y.  City  R.  CJo.  v.  Dudley,  14  N.  Y.  336; 
Worcester  Turnpike  Corp.  v.  WiUard,  5  Mass.  80;  Athol  Music  Hall  Co.  t. 
Carey,  116  Mass.  471;  Griswold  ▼.  Trustees,  26  111.  41;  Gleares  ▼.  Turnpike  Co., 
1  Sneed  (Tenn.)  491;  Bast  Tennessee  &  Y.  R.  Co.  t.  Gammon,  5  Sneed.  (Tenn.) 
567;  Selma  &,  T.  R.  Co.  v.  Tipton,  5  Ala.  787;  Danbuzy  &  N.  R.  Co.  t.  Wil- 
son, 22  Conn.  435;    Instone  t.  Frankfort  Bridge  Co.,  2  Bibb.  (Ky.)  576. 
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It  follows  that  a  subscription,  to  be  binding  on  the  subscriber,  must 
be  binding  on  the  corporation,  so  that  it  is  bound  to  recognize  the  sub- 
scriber as  a  shareholder.  In  Fanning  v.  Insurance  CJo.**  the  defend- 
ant, prior  to  the  organization  of  the  plaintiff  corporation,  orally  prom- 
ised to  take  shares  of  stock,  and  gaVe  her  note  to  pay  therefor,  and  the 
plaintiff  brought  an  action  on  the  note  after  its  organization.  The 
court  held  that  the  verbal  subscription  was  not  sufficient  to  make  the 
defendant  a  shareholder,  and  that,  therefore,  there  was  no  considera- 
tion for  her  promise. 

It  has  been  said  that  there  is  a  consideration  for  a  subscription  in 
the  corresponding  promises  of  the  other  subscribers,**  but  this  is  not 
true.  It  is  not  a  case  of  mutual  promises,  where  the  promise  of  one 
party  forms  the  consideration  for  the  promise  of  the  other.  The 
promises  are  all  to  the  corporation.  Each  is,  as  we  have  seen,  an 
offer  to  the  corporation  until  it  is  organized  and  accepts  it.  Then  it 
becomes  a  promise  to  it,  not  to  the  other  subscribers.  One  sub- 
scriber is  not  liable  to  an  action  by  the  others  on  his  subscription. 

Revocation  or  Lapse  of  Subscription. 

As  we  have  just  seen,  in  the  case  of  subscriptions,  or  rather  offers  to 
subscribe,  to  the  stock  of  a  proposed  corporation,  until  the  corpora- 
tion is  organized  and  accepts  the  subscription,  it  is  not  binding  at 
common  law,  for  the  reason,  among  others,  that  until  then  there  is  no 
consideration  for  it.  There  is  no  mutuality.  Until  the  corporation  is 
bound  to  recognize  the  subscriber  as  a  shareholder,  he  receives  no 
consideration  for  his  subscription.  It  follows,  necessarily,  from 
this  that  the  offer  to  subscribe  may  be  revoked  or  withdrawn  by  the 
subscriber  at  any  time  before  the  corporation  is  organized  and  ac- 
cepts it,  or  before  organization  if  that  alone  constitutes  acceptance 
30  as  to  make  the  subscriber  a  shareholder.** 

50  37  Ohio  St  839. 

51  Athol  MoBic  Hall  Oo.  t.  Oarey,  116  Mass.  471;  Tonica  &  P.  R.  Go.  ▼.  Mc- 
Neely,  21  111.  71;    Carlisle  v.  Railroad  Co..  27  Mich.  315. 

B3  Hudson  Real-Estate  Co.  t.  Tower,  166  Mass.  82,  80  N.  B.  465;  Id.,  161 
Mass.  10,  36  N.  B.  680,  W.  D.  Smith,  Caa.  Corp.  45,  Shep.  Gas.  Corp.  28;  Wal- 
lace T.  Townaend,  43  Ohio  St  537,  8  N.  B.  601;  Moncj  Traction  Bn^ne  Co. 
T.  De  La  Green  (Pa.  Sup.)  18  Atl.  747;  Anbom  Bolt  &  Nnt  Works  v.  ShnlU, 
143  Pa.  St  256,  22  AtL  904;    Lewis  t.  MUl  Co.  (Tex.  Giv.  App.)  28  S.  W.  838; 
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It  also  follows  that  the  offer  to  subscribe  will  be  revoked  or  lapse 
if  the  subscriber 'dies  or  becomes  insane  before  the  corporation  is 
organized  and  accepts  it,  for  the  continuance  of  an  offer  is  in  the 
nature  of  its  constant  repetition,  which  necessarily  requires  some  one 
capable  of  making  a  repetition,  and  this  can  no  more  be  done  by  a 
dead  or  insane  man  than  a  contract  can,  in  the  first  instance,  be  made 
by  a  dead  or  insane  man.** 

Not  only  is  such  an  offer  revocable  because  of  the  want  of  consid- 
eration, but  it  is  revocable  for  the  further  reason  that  until  the  cor- 
poration is  organized  there  cannot,  in  the  nature  of  things,  be  any 
contract,  since  one  of  the  parties — ^the  corporation — ^is  not  yet  in  ex- 
istence. The  right  to  revoke  exists,  therefore,  where  the  subscrip- 
tion is  under  seal.*^ 

In  order  that  withdrawal  of  a  subscription  may  be  effectual,  it  is 
necessary,  as  in  the  case  of  other  contracts,  that  notice  thereof  shall 
be  communicated.  An  uncommunicated  revocation  can  have  no  effect 
whatever.  It  is  not  necessary  that  the  notice  of  revocation  be  given 
to  all  the  other  subscribers,  nor  at  a  mec  ling  of  subscribers.  It  is 
sufficient  if  it  be  given  to  tlu^  person  or  persons  to  whom  the  sub- 
ficription  was  given,  or  to  the  person  or  persons  who  have  been 
chosen  to  represent  the  subscribers  in  forming  the  corporation.^^    It 

Patty  V.  Mil)  Co.,  4  Tex.  CiT.  App.  224,  23  S.  W.  330;  Plank's  Tavern  Cow  v. 
Bnrkbard,  87  Mich.  182,  49  N.  W.  562. 

B>  Pratt  ▼.  Trniteea,  83  111.  475;  Beach  v.  First  Methodist  Episcopal  Church, 
W  III.  177;  Phipps  ▼.  Jones,  20  Pa.  St.  260;  Wailace  ▼.  Townsend,  43  Ohio  St 
537,  8  N.  B.  601. 

s«  "Until  the  organization  of  the  cori^ration,  the  subscription  is  a  mere  propo- 
aition  or  offer,  which  may  be  withdrawn,  like  any  other  unaccepted  offer.  Un- 
less the  signer  is  bound  upon  a  contract,  he  is  not  bound  at  all.  It  is  open  to 
him  to  withdraw.  It  is  not  on  the  ground  that  there  was  no  8ufl9cient  consid- 
-eration.  The  seal  wouid  do  away  with  any  doubt  on  that  score.  But  it  is  on 
the  ground  that  for  the  time  being,  and  until  the  corporation  is  organized,  the 
writing  does  not  take  effect  as  a  contract,  because  the  contemplated  party  to  the 
-contract,  on  the  other  side,  is  not  yet  in  existence,  and  for  this  reason,  there 
^ing  no  contract,  the  whole  undertaking  is  inchoate  and  incomplete,  and,  since 
there  Is  no  contract,  the  party  may  withdraw.'*  Hudson  Real-Estate  Co.  t. 
Tower,  166  Mass.  82,  30  N.  B.  465;  Id.,  161  Mam.  10,  86  N.  B.  680,  W.  D. 
Smith,  Cas.  Corp.  45;    Shep.  Cas.  Corp.  23. 

SB  Hudson  Real-Estate  Co.  ▼.  Tower,  161  Mass.  10,  86  N.  B.  680,  W.  D. 
Smith,  Caa.  Corp.  46,  Shep.  Cas.  Corp.  23.     In  Hndaon  Beal-Bstate  Co.  t.  Tow- 
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was  held  in  an  early  English  case  that  all  the  other  subscribers  must 
not  only  have  notice,  but  must  consent,  before  one  of  the  subscribers 
can  withdraw;  *•  but  now,  in  England  as  well  as  in  this  country,  such 
consent  is  unnecessary.  If  all  the  other  subscribers  should  object, 
it  would  nevertheless  be  the  right  of  a  subscriber  to  withdraw  before 
the  corporation  is  formed.'^ 

Since,  upon  organization  of  the  corporation  and  acceptance  of  sub- 
scriptions, they  are  changed  into  binding  contracts,  a  subscriber  can- 
not afterwards  withdraw  without  the  consent  of  the  corporation  and 
of  all  the  other  subscribers;  nor  ¥dll  his  subscription  be  affected  by 
his  death  or  insanity  after  that  time.'* 

The  supreme  court  of  Minnesota  has  held  in  a  late  case  as  follows: 
"A  subscription  by  a  number  of  persons  to  the  stock  of  a  corporation 
to  be  thereafter  formed  by  them  has  In  law  a  double  character:  First. 
It  is  a  contract  between  the  subscribers  themselves  to  become  stock- 
holders without  further  act  on  their  part  immediately  upon  the  forma- 
tion of  the  corporation.  As  such  a  contract  it  is  binding  and  ir- 
revocable from  the  date  of  the  subscription  (at  least  in  the  absence  of 
fraud  or  mistake),  unless  canceled  by  consent  of  all  the  subscribers 
before  acceptance  by  the  corporation.  Second.  It  is  also  in  the  na- 
ture of  a  continuing  offer  to  the  proposed  corporation,  which,  upon 
acceptance  by  it  after  its  formation,  becomes  as  to  each  subscriber  a 
contract  between  him  and  the  corporation."  And  it  was  further  held 
that  the  promoter  of  a  proposed  corporation,  who  solicits  and  procures 
subscriptions,  is  the  agent  of  the  body  of  subscribers  to  hold  the  sub- 
scriptions until  the  corporation  is  formed,  and  then  turn  them  over 

• 

er,  supra,  the  defendants  sabscribed  under  seal  for  stock  in  a  corporation.  Aft- 
erwards articles  of  incorporation  were  executed,  and  offlcen  elected;  but,  before 
the  incorporation  was  complete,  the  defendants  orally  informed  the  president 
that,  if  a  certain  change  in  the  policy  was  made,  they  would  no  longer  be  asso- 
ciates, and  would  not  pay  their  subscriptions.  The  change  of  policy  was  made, 
and  it  was  held  that  was  a  sufiScient  withdrawal  by  the  defendants,  and  notice 
thereof. 

«•  Kidwelly  Ganal  Co.  ▼.  Baby,  2  Price,  93. 

B7  Hudson  Real-Estate  Co.  t.  Tower,  161  Mass.  10,  86  N.  E.  680,  W.  D.  Smith, 
Gas.  Corp.  45,  Shep.  Cas.  Corp.  23. 

6s  Richelieu  Hotel  Co.  t.  International  Military  Enc.  Co.,  140  III.  248,  29  N.  B. 
1044.  W.  D.  Smith  Gas.  Corp.  48,  Shep.  Cas.  Corp.  16;  Athol  Music  Hall  Co.  ▼. 
Carey,  116  Mass.  471;    post,  p.  329. 
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to  it  without  any  further  act  of  delivery  on  the  part  of  the  subscribers ; 
and  hence,  that  a  delivery  of  a  subscription  to  such  promoter  is  a 
complete  delivery,  so  that  it  becomes  eo  instanti  a  binding  contract  as 
between  the  subscribers.^*  This  decision  is  sound  in  so  far  as  it  holds 
that  the  subscriptions  are  continuing  offers  to  the  proposed  cor- 
poration, and  become  binding  when  it  is  organized  and  accepts  them; 
but  it  is  opposed  to  the  weight  of  authority  in  so  far  as  it  holds  that 
an  agreement  by  a  number  of  persons  to  subscribe  to  the  stock  of  a 
proposed  corporation  is  a  contract  between  the  subscribers,  and  bind- 
ing upon  them,  so  as  to  be  irrevocable  before  the  corporation  is 
organized.  The  authorities  cited  by  the  court  do  not  sustain  this 
view. 

Subacriptuma  under  Statutes. 

Thus  far  we  have  been  speaking  of  those  agreements  to  form  a  cor- 
poration and  subscribe  for  stock  that  depend  upon  common-law  prin- 
ciples only,  and  that  are  not  made  as  a  step  authorized  by  statute  in 
the  process  of  forming  the  corporation.  Such  an  agreement  made  as  a 
step  authorized  by  statute  in  the  process  of  forming  the  corporation 
stands  upon  a  somewhat  different  ground.  Like  the  agreements  of 
which  we  have  been  speaking,  it  can  only  be  enforced  by  the  cor- 
poration after  its  organization;  but  it  is  binding  on  each  subscriber, 
by  virtue  of  the  statute,  from  the  time  of  signing,  and  he  cannot  rcr 
voke  his  subscription  before  the  corporation  is  completely  organized. 
In  Buffalo  &  New  York  Railroad  Co.  v.  Dudley  •**  a  railroad  company 
had  been  organized  under  a  statute  which  appointed  commissioners 
to  open  books  and  receive  subscriptions  to  its  capital  stock.  The  de- 
fendant, among  others,  subscribed  on  the  books,  and  otherwise  com- 
plied with  the  statute.  The  corporation  was  completely  organized, 
and  accepted  the  subscriptions  before  the  defendant  attempted  to 
withdraw  his,  and  therefore  his  subscription  could  be  sustained  as  a 
continuing  offer  accepted  by  the  corporation,  and  thereby  changed 
into  a  binding  promise  supported  by  a  sufficient  consideration;  but  the 
court  went  further  than  this,  and  said  that  no  consideration  or 
mutuality  was  necessary,  and  that  the  subscription  could  not  have 
been  revoked  even  before  the  corporation  was  organized.    ''The  rules 

v»  Minneapolis  Threshing  Mach.  Co.  ▼.  Davis,  40  Minn.  110,  41  N.  W.  1026. 
••  14  N.  Y.  336. 
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of  the  eommoii  law/'  it  was  said,  ''in  r^ard  to  oonrideraticMi  and 
mntnalityy  do  not  apply  to  the  caae.  llioae  roles  may,  I  think,  be 
regarded  as  superseded  by  the  statute,  which  not  only  expressly  au- 
thorizes snbscriptions  to  be  made  in  anticipation  of  the  existence  of 
the  corporation,  bnt  impliedly,  at  least,  recognizes  their  validity.  Sec- 
tion 4  of  the  act  by  which  the  plaintiffs  are  incorporated  proTides^ 
among  other  things,  as  follows:  'And  the  said  commissioners  shall, 
at  the  time  of  any  subscription,  require  the  payment  to  them,  by  the 
person  or  i)er8ons  subscribing,  of  five  dollars  towards  and  upon  every 
hundred  dollars  so  subscribed,  and  unless  the  same  shall  be  paid,  the 
subscription  shall  be  invalid.'  'Riis  plainly  implies  that,  if  the  re- 
quired payment  is  made,  the  subscription  shall  be  valid.  But  even 
without  this  clause  it  would,  I  think,  be  held  that  a  statute  which  au- 
thorizes subscriptions  in  view  of  a  subsequent  incorporation,  and  regu- 
lates the  manner  In  which  they  shall  be  made,  must  necessarily  have 
the  effect  to  give  validity  to  such  subscriptions,  if  made  in  accordance 
with  the  requirements  of  the  act"  The  same  principle  applies  where 
the  statute  provides  for  subscriptions  by  signing  formal  articles  of 
association,  which  are  to  be  filed  as  required  by  the  statute,  or  formal 
subscription  papera  One  who  subscribes  for  stock  by  signing  such 
articles  or  papers  in  compliance  with  the  statute  cannot  revoke  his 
subscription  before  the  incorporation  is  perfected.'* 

Agreements  to  Pay  Subacriptian   to  Trustees  for  Corporation  when 

Formed, 

"An  agreement  to  pay  money  to  trustees,  to  be  by  them  paid  to  a 
corporation  thereafter  to  be  created,  the  trustees  to  return  to  the 
subscribers  stock  in  the  corporation  accordingly,  is  a  valid  contract 
between  the  subscribers  and  the  trustees."  •*  In  West  v.  Crawford  •• 
the  defendant  and  others  entered  into  an  agreement  to  form  a  cor- 
poration, and  to  take  a  certain  number  of  shares  of  the  stock,  and 
expressly  promised  to  pay  a  certain  percentage  of  the  par  value 
thereof  to  one  West  within  five  days  after  filing  of  the  articles  of  in- 

•1  Lake  Ontario,  A.  &  N.  Y.  R.  Go.  ▼•  Mason,  IS  N.  Y.  451;  Johnson  t.  Wa- 
bssh  &  Mt.  Vernon  Plank-Road  Co.,  16  Ind.  389;  Coppage  t.  Button,  124  Ind. 
401,  24  N.  B.  112;  Greenbrier  Industrial  Exposition  t.  Rodes,  37  W.  Va.  788,  17 
8.  E.  306. 

•s  Prof.  Collin's  Syllabus,  Ck>rnell  Univ.  Law  SchooL 

•>  80  Gal.  19,  21  Pac.  1123. 
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corporation,  and  they  constituted  the  said  West  their  agent  to  collect 
the  amount  which  might  become  due  from  them.  It  was  held  that 
West  could  maintain  an  action  against  them  on  their  express  promise 
as  trustee  of  an  express  trust;  and  in  a  later  case,**  the  corporation 
having  been  formed,  and  the  money  having  been  collected  by  West,  it 
was  held  that  the  corporation  could  maintain  an  action  against  him  for 
the  same  as  money  received  by  him  to  its  use.  It  was  held  that  the 
fact  that  the  defendants  did  not  sign  the  articles  of  incorporation,  or 
otherwise  comply  with  the  statute  under  which  the  corporation  was 
formed,  and  did  not,  therefore,  become  members  of  the  corporation, 
was  immaterial,  as  their  liability  to  West  was  based  on  their  express 
promise  to  pay  the  money  to  him  for  the  use  of  the  corporation.  The 
agreement  was  sustained  on  the  ground  that  the  promises  of  the 
parties  were  mutual,  and  each  was  a  consideration  for  the  others.*^ 

Distinction  between  Present  Svbscription  and  Agreement  to  Svbscrihe. 
Some  of  the  courts  make  a  distinction  between  a  present  subscrip- 
tion to  the  stock  of  a  projected  corporation  and  a  mere  agreement  to 
subscribe,  and  the  distinction  has  been  recognized  and  approved  by  Mr. 
Morawetz  and  other  writers  on  the  law  of  corporations.  The  former,  it 
is  held,  makes  the  parties  stockholders,  and  renders  them  liable  to  the 
corporation  on  their  promises,  when  it  is  organized.  But  the  latter, It  is 
held,  is  not  a  subscription  or  offer  to  the  future  corporation, but  merely 
an  agreement  between  the  parties  that  they  will  subscribe  at  some  fu- 
ture time;  and  until  they  do  actually  subscribe  upon  the  books,  or  in 
some  other  formal  way,  no  binding  contract  of  subscription  with  the 
corporation  can  result**  In  Thrasher  v.  Pike  County  R.  Co.*^  the  de- 
fendant and  others  signed  a  paper  as  follows:  ''We,  the  undersigned, 
agree  to  subscribe  to  the  stock  of  the  Pike  County  Railroad  the  sums 
set  against  our  names,  when  the  books  may  be  opened  for  subscrip- 
tions.^ The  corporation  brought  an  action  on  this  agreement,  count- 
ing apon  the  agreement  as  a  promise  to  subscribe,  and  alleging  a 
failure  to  Bubscribe  as  a  breach,  and  plaintiff  claimed  to  recover  the 

par  value  of  the  shares  for  which  the  defendant  agreed  to  subscribe,  or 

• 

•4  San  Joaquin  Land  &  Water  Go.  ▼.  West,  94  Cal.  39Q,  29  Pac.  785. 
•B  And  Bee  Heda  Ck>nflolidated  Gold  Min.  Co.  t.  O'NeiU,  65  Hun,  619,  19  N. 
T.  Snpp.  582. 
••  1  Mor.  €k>rp.  ||  46,  40. 
•T  25  in.  89S. 

Clk.Pr.Oorp.— 18 
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the  amount  of  calls  made  apon  the  stock.  It  was  held  that  it  could 
not  recover  on  such  a  cause  of  action,  as  the  promise  set  up  in  the 
declaration  was  merely  an  agreement  to  subscribe  when  subscription 
books  should  be  opened,  and  did  not  make  the  defendant  a  stockholder, 
so  as  to  be  liable  to  calls.  The  promise  was  regarded  as  like  an  agree- 
ment to  purchase  property,  rendering  him  liable  only  for  the  actual 
loss  sustained  )}j  plaintiff  by  reason  of  his  failure  to  take  the  stock.** 
It  is  very  doubtful  whether  this  distinction  is  sound.  Prof.  Collin 
says  that  it  is  unsound,  and  disappears  as  mere  dicta  upon  a  thorough 
sifting  of  the  cases.'*  Every  agreement  to  subscribe  to  the  stock  of 
a  corporation  to  be  organized,  unless  there  is  a  failure  to  comply  with 
statutory  requirements,  should  be  held  a  continuing  offer  to  the  cor- 
poration, resulting  in  a  binding  contract  of  subscription  when  the  cor- 
poration is  organized  as  contemplated.^* 

«■  See,  also,  Stowe  t.  Flagg,  72  111.  397,  402;  Quick  y.  Lemon,  105  111.  578, 
585.  In  Mt.  Sterling  Goal-Road  Co.  t.  LiUle,  14  Bush.  (Ky.)  429,  the  defend- 
ant signed  the  following  writing:  "The  ondenigned  propose  to  subscribe  for 
the  number  of  shares,  of  $50  each,  to  the  capital  stock  of  the  Mt.  Sterling  Goal- 
Road  Gompanj,  when  the  charter  shall  have  been  obtained  and  the  company 
organized,"  etc.  It  was  held,  following  Thrasher  ▼.  Pike  Gounty  R.  Co.,  supra, 
that  this  was  not  a  subscription,  but  an  agreement  to  subscribe,  for  breach  of 
which  the  plaintiff  could  only  recover  as  damages  the  difference  between  the 
market  and  par  value  of  the  stock.  In  Rhey  v.  Plank-Road  Co.,  27  Pa.  St.  261, 
the  defendant,  to  induce  the  plaintiff  to  locate  its  road  along  a  certain  route, 
signed  an  agreement  that,  if  it  should  do  so,  one  O'Neil  "will  subscribe  $500 
additional  stock,  for  which  I  hold  myself  personally  responsible.'*  The  road 
having  been  located,  the  plaintiff  sued  defendant  for  breach  of  the  contract.  It 
was  held  that  it  could  not  recover  the  par  value  of  the  stock,  but  only  the  dam- 
ages resulting  from  failure  to  take  the  stock,  the  measure  of  which  was  the 
difference  between  the  par  value  and  the  actual  value  of  the  stock.  In  Lake 
Ontario  Shore  R.  Go.  v.  Gurtiss,  80  N.  Y.  219,  the  defendant  and  others  signed 
the  following  instrument:  "We,  the  undersigned,  citizens  of  Union ville  and  vi- 
cinity, pledge  ourselves  to  subscribe  for  and  take  stock  in  and  for  the  construc- 
tion of  the  Lake  Ontario  Shore  Railroad,  to  the  amount  set  opposite  our  names, 
respectively,  on  condition  said  road  be  located  and  built  through,  or  north  of,  the 
village  of  Unionville."  It  was  held  that  this  was  not  a  subscription,  but  a  mere 
agreement  between  the  signers,  to  which  the  corporation  was  not  a  party,  and 
upon  which  it  could  not  maintain  an  action. 

••  Syllabus  for  Class  in  Corporations  in  Cornell  University  Law  School. 

TO  See  Bullock  v.  Railroad  Co.,  85  Ky.  184,  3  S.  W.  129,  qualifying  Mt.  Ster 
ling  Coal- Road  Co.  v.  Little,  supra. 
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SAMB— WHO  MAY  BECOME  SUBSCRIBERS. 

98.  Any  i>er8on  who  is  capable  of  contracting  may  sub- 
scribe for  stock  in  a  corporation,  in  the  absence  of 
express  restrictions  in  the  charter  or  act  under 
*which  the  corporation  is  organized. 

The  charter  or  act  under  which  a  corporation  is  organized  may  re- 
quire the  subscribers  to  its  stock  to  be  residents  of  the  state  or  of  the 
United  States,  or  impose  other  restrictions.  But,  in  the  absence  of 
such  restrictions,  any  person  who  is  capable  of  entering  into  a  binding 
contract  may  become  a  subscriber.  It  makes  no  difference  that  he  is. 
a  nonresident  of  the  state,  or  an  alien.^^ 

An  infant  may  subscribe  for  shares  in  a  corporation,  but  he  may 
repudiate  the  contract  either  before  or  after  attaining  his  majority, 
provided,  in  the  latter  case,  he  has  not  ratified  it  before  electing  to  dis- 
affirm.^' If  he  elects  to  disaffirm,  he  must  do  so  within  a  reasonable 
time  after  his  majority,  and  before  accepting  benefits  under  the  con- 
tract after  majority,  or  he  will  be  held  to  have  ratified  the  contract, 
and  will  be  liable  for  calls.^'  As  we  shall  see,  where  the  statute  under 
<rhich  a  corporation  is  formed  requires  that  a  certain  amount  of  stock 
shall  be  subscribed  before  organization,  there  must  be  unconditional 
and  binding  subscriptions  to  that  amount,  and  subscriptions  by  in- 
fants cannot  be  counted^* 

Persona  non  compotes  mentis,  whether  their  incapacity  is  the  result 
of  insanity,  idiocy,  senile  dementia,  or  drunkenness,  may  avoid  their 
stock  subscriptions  to  the  same  extent,  and  subject  to  the  same  qual- 
ifications, as  in  the  case  of  any  other  contract. 

Where  the  common  law  in  regard  to  the  contractual  capacity  of 
married  women  still  obtains,  a  subscription  by  a  married  woman  is 

Ti  Com.  V.  Hemingway,  131  Pa.  St.  614,  18  Atl.  990. 

»«Tiff.  Pera.  &  Dom.  Rel.  376;  London  &  N.  W.  Ry.  C5o.  ▼.  M'Michael,  20 
Law  J.  Exch.  97;  Ebbett's  Case,  5  Cb.  App.  302;  Lumsden's  Case,  4  Cb.  App.  31. 

7a  Tiff.  Pen.  &  Dom.  Rel.  376;  Clark,  Cont.  241;  Lumsden's  Case,  supra: 
Ebbett'a  Case,  snpra;  Cork  &  B.  Ry.  Co.  t.  Cazenove,  10  Q.  B.  935;  Mitcbell's 
Caae,  L.  R.  9  Eq.  363;    Dublin  &  W.  Ry.  Co.  ▼.  Black,  8  Exch.  181. 

T4  Post,  p.  308. 
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absolutely  void/*  In  some  states,  by  statute,  a  married  woman  may 
contract  to  the  same  extent  as  a  feme  sole,  and  in  such  a  case  she 
nuiy  bind  herself  by  a  stock  subscription.  In  other  states  her  in- 
capacity has  only  been  partially  removed.  Whether  she  can  subscribe 
for  stock  in  these  states  must  depend  upon  the  particular  statute,  and 
the  extent  to  which  it  has  removed  her  common  law  disabilities.^*  In- 
dependently of  any  statute,  a  married  woman  may  take  shares  by  pur- 
chase, gift,  or  bequest,  and  hold  the  same,  just  as  she  may  take  and 
hold  any  other  chose  in  action.^^  And  in  such  a  case  she  will  incur 
statutory  liability  as  a  stockholder.^*  She  is  not  prohibited  from  pur- 
chasing stock  by  a  statute  providing  that  married  women  shall  not  be 
capable  of  making  any  contract  to  affect  their  real  or  personal  estate, 
without  the  written  consent  of  her  husband,  as  the  statute  applies  to 
executory  contracts  only.^* 

We  have  seen  in  a  former  chapter  that  by  the  weight  of  authority  in 
this  country  a  corporation  cannot  purchase  or  subscribe  for  stock  in 
another  corporation.  This  is  not  because  a  corporation  is  incapable  of 
making  such  a  contract,  but  because  it  is  generally  not  within  the  pur- 
poses for  which  it  was  created,  and  is,  therefore,  ultra  vires.  A  cor- 
poration may  be  authorized  by  its  charter  to  hold  stock  in  other  cor- 
porations.*** 

A  corporation  cannot,  in  its  own  name,  or  in  the  name  of  others  as 
trustees  for  it,  subscribe  for  shares  of  its  own  stock.** 

Municipal  corporations  are  often  expressly  authorized  to  subscribe 
for  stock  in  railroad  corporations  for  the  purpose  of  aiding  them ;  but 

1*1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  66;  National  Commercial  Bank  ▼. 
McDonneU,  92  Ala.  ^7,  9  South.  149;  Pugh  and  Sharman's  Case,  L.  B.  IS  Eq. 
566. 

T«  That  she  may  bind  her  separate  estate  by  subscription,  under  the  married 
woman's  acts,  see  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  66. 

TT  Porter  t.  Bank  of  Rutland,  19  Vt  410;  Robinson  ▼.  Turrentine,  59  Fed. 
554;    Keyser  y.  Hits,  183  U.  B.  138,  10  Sup.  Ct  290. 

T«  Robinson  ▼.  Turrentine,  supra. 

»•  Post,  p.  586. 

••  Ante,  p.  15L 

■1 1  Cook,  Stock,  Stockh.  &  Corp.  Law,  |  64;  HoUadaj  t.  Elliott,  8  Or.  85: 
AUibone  ▼.  Hager,  46  Pa.  St.  4& 
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tfa^  haye  no  implied  authority  to  sabscribe  for  stock  in  any  corpora- 
tion." 

There  is  nothing  to  prevent  the  directors  and  other  officers  and 
agents  of  a  corporation  from  subscribing  for  its  stock,  if  there  is  no 
fraud.  •• 

SAMB— FORM    OF    SUBSCBIPTION— STATUTORY    FORMALI- 
TIES. 

89.  At  common  law  no  formalities  are  necessary  to  a  con- 
tract of  subscription.  By  the  better  opinion  it  may 
be  entered  into  verbally.  But,  where  the  statute 
or  charter  prescribes  particular  formalities,  they 
must  generally  be  followed. 

At   Common  Lww. 

At  common  law  no  particular  form  is  necessary  to  the  validity 
of  a  contract  of  subscription,  but  all  that  is  necessary  is  that  an 
intention  shall  appear  on  the  part  of  the  subscriber  to  take  stock 
and  on  the  part  of  the  corporation  to  recognize  him  as  a  stock- 
holder. If  such  an  intention  appears,  the  fact  that  the  writing  is 
informal  can  make  no  difference.  •*  The  term  "subscription"  ety- 
mologically  signifies  writing;  and  some  of  the  courts  have  held  that 
writing  is  necessary  to  a  valid  contract  of  subscription.' '  By  the 
better  opinion,  however,  at  common  law,  writing  is  not  at  all  nec- 
essary. A  contract  of  subscription,  like  other  contracts,  may  be  en- 
tered into  verbally  unless  writing  is  required  by  the  charter  or  by 
some  statute.'*     Such  a  contract  is  not  within  the  statute  of  frauds.*^ 

•s  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §§  90-103. 

•t  1  Oook,  Stock,  Stockh«  &  Corp.  Law,  §  65;  Walker  ▼.  Devereaox,  4  Paig« 
(N.  Y.)  229;    Sims  ▼.  RaUroad  Go.,  87  Ohio  St.  556. 

•«  Nalton  ▼.  Clayton,  54  Iowa,  425,  6  N.  W.  685.  A  subscription  is  not  ren- 
dered invalid  by  a  mistake  in  the  name  of  the  corporation,  bat  the  contract  will 
operate  in  favor  of  the  corporation  for  whose  benefit  it  was  intended.  Milford 
k,  C.  Tnrnpike  Go.  ▼.  Brush,  10  Ohio,  111. 

••Fanning  v.  Insurance  Go.,  37  Ohio  St  339.  In  Vreeland  ▼•  Stone  Go., 
29  N.  J.  E3q.  188,  the  court,  in  holding  a  verbal  contract  of  subscription  invalid, 
expressly  bases  the  decision  on  the  ground  that  the  charter  required  writing. 

••  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  f  52;    1  Mor.  Priv.  Corp.  f  54;    York 


•T  See  the  cases  cited  above. 
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FormaUHes  Sequired  ly  StcUtUe, 

If  the  general  or  special  law  under  which  a  corporation  is  organ- 
ized prescribes  particular  formalities,  compliance  with  the  law  is 
generally  essential  to  a  valid  contract  of  subscription,  for  the  leg- 
islature has  a  right  to  fix  a  particular  mode  for  entering  into  such 
a  contract.  As  was  said  by  Judge  Campbell  in  a  Michigan  case, 
no  person  can  obtain  rights  of  membership  in  a  corporation  except 
in  compliance  with  its  gharter  or  governing  law,  and,  if  that  pre- 
scribes any  conditions  or  special  methods  of  becoming  a  member, 
the  law  is  imperative.  There  may  be  cases  of  mutual  dealing  which 
will  estop  the  parties,  but  no  contract  of  subscription  can  be  valid 
if  not  in  conformance  with  the  statute.'* 

Thus,  where  the  statute  or  charter  requires  subscriptions  in  writ- 
ing, verbal  subscriptions  are  invalid.'*  So,  where  the  statute  under 
which  a  corporation  is  formed  requires  the  associates  to  organize 
the  corporation,  and  subscribe  formal  articles  of  association,  a  per- 
son who  signs  preliminary  subscription  papers,  but  does  not  sub- 
scribe the  articles  of  association,  does  not  become  a  shareholder, 
and  cannot  be  held  liable  to  the  corporation  as  a  subscriber.  In 
Poughkeepsie  &  S.  P.  R.  Co.  v.  Griffin  •*  the  statute  under  which  the 
plaintiff  corporation  was  organized,  after  providing  for  the  opening 
of  books  for  subscriptions,  declared  that  when  a  certain  amount  of 
stock  should  be  subscribed,  and  a  certain  percentage  paid  thereon, 
the  subscribers  might  meet  and  elect  directors,  and  that  thereupon 
they  should  subscribe  articles  of  association,  in  which  should  be  set 
forth  certain  matters,  and  that  each  subscriber  to  such  articles 
should  subscribe  thereto  his  name  and  place  of  residence,  and  the 
number  of  shares  taken  by  him.  It  then  provided  for  filing  the  ar- 
ticles of  association  in  the  office  of  the  secretary  of  state,  and  de- 
clared that  thereupon  the  persons  who  should  so  subscribe,  and 

Park  Bldg.  Ass'n  v.  BarneB,  39  Neb.  834,  58  N.  W.  440,  W.  D.  Smith,  Caa.  Corp. 
42,  and  Shep.  Gas.  Ck)rp.  21;  Colfax  Hotel  Co.  v.  Lyon,  69  Iowa,  683,  29  N.  W. 
780;  Bullock  v.  Turnpike  Co.,  85  Ky.  184,  3  S.  W.  129;  Webb  v.  Railroad  Co., 
77  Md.  92,  26  Atl.  113;  Wemple  v.  Railroad  Co.,  120  111.  196,  11  N.  B.  906.  And 
lee  Chaffln  y.  Cummings,  37  Me.  76. 

••  Carlisle  y.  Railroad  Co.,  27  Mich.  315,  318.     See  1  Mor.  PriY.  Corp.  S  67. 

••  Vreeland  y.  Stone  Co.,  29  N.  J.  Eq.  188. 

•0  24  N.  Y.  150. 
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such  persons  as  shoul<]  from  time  to  time  become  stockholders, 
shoald  be  a  body  corporate.  The  defendant,  with  others,  signed  a 
paper,  agreeing  to  take  a  certain  number  of  shares  of  stock,  bnt  he 
did  not  subscribe  the  articles  of  association.  It  was  held  that  he 
was  not  liable  as  a  subscriber,  as  the  statute  contemplated  subscrip- 
tions only  by  subscribing  the  articles  of  association,  and  the  paper 
signed  by  him  was  merely  a  preliminary  agreement  for  the  purpose 
of  bringing  the  parties  together.**  So,  where  the  statute  provides 
that  the  persons  desiring  to  organize  a  corporation  should  make, 
sign,  and  acknowledge  the  articles  of  association,  one  who  signs, 
but  does  not  acknowledge,  them,  does  not  become  liable  as  a  sub- 
scriber.** 

SavM — Svbacriptions  after  Incorporation. 

This  principle  applies  to  subscriptions  after  incorporation  as  well 
as  subscriptions  prior  to  and  in  contemplation  of  incorporation. 
Sometimes  the  disposal  of  unsubscribed  stock  is  left  to  the  unre- 
stricted discretion  of  the  corporation,  but  this  is  not  always  the 
case.  To  prevent  abuse,  unfairness,  and  fraud,  the  charter  or  gov- 
erning statute  often  prescribes  the  method  of  subscribing  to  stock  in 
corporations  after  they  have  been  organized;  and,  unless  a  subscrip- 
tion is  in  compliance  therewith,  the  subscriber  does  not  become  a 
member  of  the  corporation,  and  therefore  is  not  liable  on  his  subscrip- 
tion, in  the  absence  of  elements  of  estoppel.  In  Carlisle  v.  Saginaw 
Val,  &  St  L.  R.  Co.**  the  charter  of  the  corporation  declared  that 
the  persons  who  should  subscribe  the  articles  of  association,  and  aJl 
other  persons  who  should,  from  time  to  t^me  thereafter,  subscribe 
to  or  become  the  holders  of  the  capital  stock  of  said  corporation, 
^in  the  manner  to  be  prescribed  by  its  by-laws,''  should  be  a  body 
corporate.  It  was  held  that  a  subscription  made  after  incorpora- 
tion, but  before  any  by-laws  were  adopted,  gave  no  rights  to  either 

•1  And  see  Troj  &  B.  R.  Co.  y.  Tibbits,  18  Barb.  (N.  Y.)  297;  Dutchess  &  O. 
O.  R.  Co.  V.  Mabbett,  58  N.  Y.  397;  Sedalia,  W.  &  S.  Ry.  Co.  y.  Wilkerson,  8S 
Mo.  235;  Monterey  &  S.  Y.  R.  Co.  ▼.  Hildreth,  53  Cal.  123.  Compare,  how- 
•yer,  Penlnsnlar  Ry.  Co.  y.  Duncan,  28  Mich.  130;  Greenbrier  Industrial  Ex- 
position ▼.  Rodes,  37  W.  Va.  738.  17  S.  E.  805. 

•s  Coppagv  ▼.  Hntton,  124  Ind.  401,  24  N.  E.  112;  Greenbrier  Industrial  Ex- 
position y.  Bodes,  37  W.  Va.  738,  17  S.  E.  305. 

•t  27  Mich.  815. 
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party,  and,  nothing  having  been  done  to  operate  as  an  estoppel,  the 
subscriber  was  held  not  boond  by  a  subsequent  by-law  adopting 
his  subscription.  Bo,  as  we  shall  see,  if  the  statute  or  articles  of 
association  appoint  or  prescribe  particular  agents  to  receive  sub- 
scriptions, no  other  person  has  authority  to  receive  them,  and  a  sub- 
scription received  by  another  agent  is  not  binding  either  on  the 
corporation  or  on  the  subscriber.** 

Sams — Directory  Provisions. 

The  fact  that  the  statute  prescribes  a  particular  way  in  which 
subscriptions  may  be  received  will  not  be  held  to  render  invalid 
subscriptions  made  in  other  ways,  and  good  at  common  law,  unless 
the  intent  of  the  legislature  to  make  the  designated  mode  exclusive 
is  clear.  Thus,  where  the  statute  under  which  a  corporation  was 
formed  provided  that  when  the  articles  of  association  should  be 
filed  as  therein  provided  the  directors  named  in  the  articles  might, 
in  case  the  whole  capital  stock  should  not  be  subscribed,  open  books 
of  subscription  to  fill  up  the  capital  stock,  it  was  held  that  the  leg- 
islature did  not  intend  to  prohibit  other  modes  of  receiving  sub- 
scriptions, and  that  a  subscription  which  was  good  at  common  law 
was  binding,  though  not  received  in  the  mode  prescribed  by  the 
statute.** 

Scrnie — Buhsta/rvtiai  CompUcmce  with  Statute. 

Not  every  slight  departure  from  the  directions  of  the  statute  will 
render  a  subscription  invalid.  It  is  enough  if  there  is  a  substantial 
compliance.  Thus  it  has  been  held  that,  if  the  statute  requires  the 
directors  to  open  books  of  subscription  for  the  purpose  of  filling  up 
the  capital  stock,  it  is  a  sufficient  compliance  with  the  provision  if 
they  adopt  a  book  provided  before  the  corporation  was  organized, 
and  accept  subscriptions,  with  the  assent  of  the  persons  who  made 
them,  made  and  entered  therein  before  organization.  "The  statute," 
it  was  said,  '^can  mean  no  more  than  that  the  subscriptions  are  to 
be  made  in  a  book  provided  by  the  directors  for  that  purpose,  and, 
if  they  adopt  one  some  one  else  has  provided,  every  purpose  of  the 

•*  Post,  p.  293. 

•6  Buffalo  &  J.  R.  Go.  t.  Gifford,  87  N.  Y.  294.  And  see  Stuart  ▼.  Railroad 
Co.,  32  Grat.  (Va.)  146. 
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statute  is  satisfied;"  ••  So  where  the  statute  requires  articles  of  as- 
sociation to  be  signed,  setting  forth  the  name  of  the  corporation,  its 
duration,  and  certain  other  matters,  it  has  been  held  that  it  is  suffi- 
cient if  several  separate  papers,  exact  copies  or  transcripts  of  each 
other,  setting  forth  the  prescribed  facts,  are  signed  by  the  corpo- 
rators, some  signing  one  and  some  signing  another  of  them.  The 
several  papers  may  be  regarded  as  one  instrument*** 

MUTUAL  CONSENT. 

100.  Mutual  consent  on  the  part  of  the  subscriber  and  of 
the  corporation  is  essential  to  a  valid  contract  of 
subscription. 

No  true  contract  can  exist  without  mutual  consent.  This  is  true 
of  contracts  of  subscription  to  the  capital  stock  of  a  corporation. 
In  the  absence  of  elements  of  estoppel,  no  person  can  be  held  liable 
as  a  subscriber  to  the  stock  of  a  corporation  unless  he  has  con- 
sented to  become  a  stockholder,  and  to  become  so  in  that  corpora- 
tion.*« 

For  this  reason  a  person  who  subscribes  to  the  stock  of  a  corpora- 
tion which  it  is  proposed  to  form  for  a  particular  purpose,  and  with 
particular  powers,  does  not  become  a  shareholder,  and  is  not  liable 
on  his  subscription,  if  a  corporation  is  formed  by  the  other  sub- 
scribers, without  his  consent,  for  a  different  purpose,  or  with  dif- 
ferent powers.  In  Dorris  v.  Sweeney,**  the  defendant  signed  a  sub- 
scription paper  for  the  formation  of  a  corporation  for  the  purpose 
of  purchasing  a  patent  "for  preserving  fruit  or  other  products  out 
of  season,"  erecting  a  building,  and  "stocking  the  same  with  fruits 
to  be  preserved."  Some  of  the  subscribers  organized  a  corporation 
under  the  general  manufacturing  act  for  "the  manufacturing  of  pre- 
served fruits,  and  the  canning  of  fruits  and  other  products,  and  the 

••  Buffalo  &  J.  R.  Go.  ▼.  Gifford,  87  N.  Y.  294,  801.  See  Woodruff  v.  Mc- 
Donald, 83  Ark.  97. 

•T  Lake  Ontario,  A.  &  N.  Y.  R.  Oo.  ▼.  Mason,  16  N.  Y.  461. 

•»  Dorris  ▼.  Sweeney,  60  N.  Y.  468;  Ticonic  Water  Power  &  Manuf  g  Oo.  ▼. 
Lang,  63  Me.  480;  Richmond  Factory  Ass'n  ▼.  Glarlce,  61  Me.  861;  Machia* 
Hotel  Oo.  ▼.  Ooyle,  86  Me.  406. 

••  eO  N.  Y.  468. 
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preserying  and  keeping  of  fruits  and  other  articles  from  decay,"  etc. 
It  was  held  that  the  defendant  was  not  liable  on  his  subscription, 
because  the  business  of  the  company  embraced  branches  in  which 
he  had  never  agreed  to  engage.  So,  in  Richmond  Factory  Ass'n 
V.  Clarke,***  where  a  number  of  persons,  including  the  defendant, 
signed  an  agreement  to  associate  themselves  together  under  a  gen- 
eral law  for  the  purpose  of  forming  a  manufacturing  company,  and 
the  attorney  general,  to  whom  they  had  to  apply  under  the  law  for 
a  certificate,  refused  it,  and  some  of  those  so  subscribing,  without 
the  concurrence  of  the  defendant,  procured  from  the  legislature  a 
special  act  of  incorporation  to  effectuate  the  purpose  originally  con- 
templated, it  was  held  that  the  corporation  so  created  could  not 
enforce  the  defendant's  original  subscription. 

On  the  same  principle,  where  the  subscription  paper  or  the  articles 
of  association  are  materially  altered  without  the  consent  of  one 
of  the  subscribers  thereto,  he  cannot  be  held  liable  on  his  subscrip- 
tion.*** And  one  who  signs  articles  of  association  cannot  be  held 
liable  as  a  subscriber  if  those  articles  are  abandoned,  and  others 
substituted  without  his  consent.***  So,  where  the  certificate  of  in- 
corporation varies  materially  from  the  preliminary  subscription,  a 
subscriber  is  not  bound, — as  where,  by  the  subscription,  the  cor- 
poration should  expire  on  a  certain  date,  and  the  certificate  fixes 
a  much  later  date  for  expiration.*** 

A  subscription  paper,  to  bind  the  subscribers,  must  be  complete. 
Nothing  must  be  left  for  further  arrangement  or  consent.  ^A  sig- 
nature to  an  incomplete  paper,  wanting  in  any  substantial  partic- 
ular, when  no  delegation  of  authority  is  conferred  to  supply  the 
defect,  does  not  bind  the  signer  without  further  assent  on  his  part 
to  the  completion  of  the  instrument."  **^  This  applies  to  subscrip- 
tions.   Therefore,  where  parties  subscribed  articles  of  association, 

100  61  Me.  851. 

101  Barrows  v.  Smith,  10  N.  Y.  650;    Katama  Land  Co.  t.  Jemegan,  126  Maaa. 
155. 

102  Southern  Hotel  Co.  y.  Newman,  30  Mo.  118.     See,  also,  Richmond  St.  R. 
Co.  Y.  Reed,  83  Ind.  9. 

lot  Greenbrier  Industrial  Bxpoeition  y.  Rodea,  87  W.  Va.  738,  17  S.  B.  305. 
See,  also,  Bucher  y.  Railroad  Co.,  76  Pa.  St  306. 
104  Dutchess  &  C.  C.  R.  Co.  y.  Mabbett,  58  N.  Y.  397. 
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leaTing  blank  the  spaces  for  the  names  of  the  directors^  it  was  held 
that  they  were  not  bound  as  snbscribers  on  the  insertion  of  names 
of  directors  without  their  consent.^** 

SUBSCRIPTIONS  INDUCED  BY  FBAUD. 

lOL  A  subscription  induced  by  the  fraud  of  agents  of  the 
corporation  authorized  to  solicit  or  receive  sub- 
scriptions, or  by  unauthorized  agents  whose  receipt 
of  the  subscription  has  been  ratified  by  the  corpo- 
ration, is  voidable  at  the  option  of  the  subscriber 
to  the  same  extent,  and  subject  to  the  same  rules, 
as  a  contract  between  individuals  would  be.  In 
detail: 

(a)  To  constitute  firaud — 

(1)  There  must  be  a  taiae  representation  or  wHUiil 

concealment  of  a  material  existing  fact,  and 
not  a  misrepresentation  as  to  the  law,  nor 
mere  expressions  of  opinion  or  promises. 
Bepresentations  as  to  the  effect  of  the  con- 
tract of  subscription,  or  as  to  the  rights  and 
powers  of  the  corporation  under  its  charter, 
are  as  to  matters  of  law,  and  do  not  vitiate 
the  subscription. 

(2)  The  representation  must  be  made  with  intent 

to  deceive. 

(3)  It  must  be  relied  upon,  and  must  actually  de- 

ceive. 

(4)  It  must  result  in  injury  to  the  subscriber. 

(b)  Fraud  renders  the   subscription  voidable,  and  not 

void.    Therefore 
(1)  The  subscription  cannot  be  avoided  after  it  has 
been  ratified.    Beceiving  benefit  from  it,   or 
acting  as  a  stockholder  with  knowledge  of 
the  fteud,  is  a  ratification. 

101  Datehen  &  C.  G.  B.  Co.  t.  Mabbett,  5»  N.  Y.  887.     And  lee  McClelland  t. 
Whiteley,  15  Fed.  322. 
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(2)  It  cannot  be  avoided  if  the  snbsoriber  has  been 
g^uilty  of  laches  in  discovering  the  fraud,  or, 
after  its  discovery,  in  repudiating  the  con- 
tract. 

So  lon^  as  a  corporation  is  a  going  concern,  having  the  manage- 
ment and  possession  of  its  prox>ert7,  contracts  made  with  it  are  gov- 
erned by  the  same  principles  jof  law  as  contracts  between  individuals; 
and  it  is  therefore  well  settled  that  if  one  is  indaced  to  become  a 
subscriber  to  its  capital  stock  by  the  fraud  of  the  corporation  or 

• 

of  its  officers  or  agents,  and  within  a  reasonable  time  after  dis- 
covery of  the  fraud,  there  having  been  no  laches  on  his  part  in  dis- 
covering it,  repudiates  his  subscription  before  the  company  becomes 
insolvent,  he  is  entitled  to  be  relieved  of  all  liability  on  his  subscrip- 
tion ;  and  the  fact  that  the  company  subsequently  becomes  insolvent, 
and  action  is  brought  by  its  assignee  or  receiver,  can  make  no  dif- 
ference.*®* And,  though  there  are  some  cases  to  the  contrary,**^  it 
is  reasonable,  and  perhaps  safe  in  most  states,  to  say  that,  in  the 
absence  of  statutory  provisions  to  the  contrary,  if  the  fraud  is  not 
discovered  until  after  the  corporation  becomes  insolvent,  and  the 
subscriber  has  not  been  guilty  of  laches,  he  may  even  then  avoid 
his  subscription;  for  it  cannot  be  said  that  under  such  circumstances 
the  equities  of  creditors  of  the  corporation  are  superior  to  those  of 
the  defrauded  subscriber.*®* 

Authority  of  Agents. 

It  was  at  one  time  held  in  England  that,  if  the  agents  of  a  cor- 
poration by  false  and  fraudulent  representatiovis  Induce  a  person  to 
subscribe  far  shares,  this  does  not  entitle  the  subscriber  to  avoid 

loe  Fear  ▼.  Bartlett,  81  Md.  435,  32  Atl.  322,  W.  D.  Smith,  Caa.  Corp.  58,  and 
Shep.  Cas.  Corp.  26;  Savage  y.  Bartlett,  73  Md.  561,  28  Atl.  414;  Vreeland  ▼. 
Stone  Co.,  29  N.  J.  Eq.  188;  Ramsey  y.  Manufacturing  Co.,  116  Mo.  313,  22  S. 
W.  719;  Rockford,  R.  I.  &  St.  L.  R.  Co.  y.  Shunick,  65  lU.  223;  Walker  ▼.  Rail- 
road Co.,  34  Miss.  245;  Directors,  etc.,  of  Central  Ry.  Co.  of  Venezuela  ▼.  Kiach, 
L.  R.  2  H.  L.  99;  Crump  y.  Mining  Co.,  7  Grat.  (Va.)  352;  Bradley  y.  Poole,  98 
Mass.  169;    and  cases  hereafter  cited. 

107  Turner  y.  Insurance  Co..  65  Ga.  649. 

108  Ramsey  y.  Manufacturing  Co.,  116  Mo.  313,  22  S.  W.  719;  dictum  in  Savage 
Y.  BarUett,  78  Md.  561,  28  AtL  414. 
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the  contract,  nor  give  him  a  right  of  action  against  the  corpora- 
tion, but  that  his  remedy  is  by  action  against  the  agents  in- 
dividually.**^* This  view  w^as  based  on  the  theory  that  the  agents, 
m  perpetrating  the  fraud,  exceed  their  authority,  and  that  the  fraud 
therefore  cannot  be  imputed  to  the  corporation.  These  decisions 
have  since  been  overruled,  and  it  is  now  well  settled,  both  in  England 
and  in  this  country,  that,  where  the  board  of  directors  or  other 
agents  of  a  corporation,  having  authority  to  solicit  or  receive  sub- 
scriptions for  stock,  induce  a  person  to  subscribe  by  false  and  fraud- 
ulent representations,  the  fraud  is  imputable  to  the  corporation,  and 
the  subscriber  may  avoid  his  subscription.***  Some  of  the  cases  pro- 
ceed on  the  theory  that  the  representations  are  within  the  agent's 
apparent  authority,  while  others  proceed  on  the  theory  that  the  cor- 
poration cannot  seek  to  reap  the  fruits  of  the  contract  without  adopt 
ing  the  means  by  which  it  was  obtained.  If  a  person  solicits  sub 
scriptions  for  a  corporation  without  authority,  and  is  guilty  of  fraud, 
the  corporation,  in  afterwards  ratifying  his  act  in  receiving  the  sub- 
scription, becomes  bound  by  his  fraud,  and  the  subscription  may  be 
avoided.*** 

What  Constitutes  Fraud, 

The  rules  for  determining  what  representations  or  concealment  of 
facts  constitute  such  fraud  as  will  avoid  a  contract  of  subscription 
are  the  same  as  in  the  case  of  any  other  contract.  ''Contracts  of 
this  description  between  an  individual  and  a  company,  so  far  as 
misrepresentation  or  suppression  of  truth  is  concerned,  are  to  be 
treated  like  contracts  between  any  two  individuals.  If  one  man 
makes  a  false  statement,  which  misleads  another,  the  way  in  which 
that  is  to  be  treated  affords  the  example  for  the  way  in  which  a 

!••  See  note  b7  Hon.  Seymoor  D.  Thompson  in  14  Am.  Law  Rey.  177,  178; 
Holt's  Case,  22  Beay.  48;  Felgate's  Case,  2  De  Gex,  J.  &  S.  456;  Dodj;sun*8  Ca»e, 
3  De  Gex  &  S.  85. 

110  Note  by  Hon.  Seymour  D.  Thompson,  sapra.  See  Western  Bank  of  Scot- 
land y.  Addie,  5  Ct  Sess.  Gas.  (3d  Series)  80;  Ranger  y.  Railway  Co.,  5  H.  L.  Cas. 
72;  Directors,  etc,  of  Central  Ry.  Ca  of  Venezuela  y.  Kisch,  L.  R.  2  H.  L.  99; 
Crump  y.  Mining  Co.,  7  Grat.  (Ya.)  352;  cases  dted  in  note  106,  supra,  and  in  the 
following  notes. 

ill  Walker  y.  Railroad  Co^  34  Idias.  24S. 
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contract  is  to  be  treated  where  a  company  makes  a  false  statement, 
which  misleads  an  individual."  *** 

Before  going  into  details,  it  may  be  said,  substantially  in  the  lan- 
guage of  Judge  Chalmers  in  a  Mississippi  case,^^'  that,  to  avoid  a 
subscription  upon  the  ground  of  false  representations  by  an  agent 
of  the  corporation,  it  must  appear  that  the  statement  was  not  made 
as  an  opinion,  but  as  an  ascertained  and  existing  fact.  It  must  not 
only  be  false  in  fact,  but  must  also  be  either  known  to  be  so  by  the 
party  uttering  it,  or  his  position  must  be  one  that  made  it  his  duty 
to  know  the  truth.  The  resisting  subscriber  must  show  that  he  acted 
upon  such  statement;  that  his  own  position  was  such  as  warranted 
him  in  so  acting;  and  that  the  statement  was  as  to  a  fact  material 
to  the  question  of  his  subscription,  and  was  relied  upon  by  him. 
If  the  representations  are  as  to  matters  controlled  by  the  charter, 
and  aa  to  which  the  subscriber  is  bound  to  know  that  the  agent 
has  no  right  to  make  representations  inconsistent  therewith,  they 
will  not  avoid  the  subscription.  As  to  matters  not  controlled  by 
the  charter,  false  and  fraudulent  representations,  which  come  with- 
in these  limitations,  and  by  which  one  has  been  entrapped  into  a 
subscription,  will  avoid  the  contract,  just  as  fraud  vitiates  contracts 
of  every  character. 

Fraud  generally  consists  of  a  false  representation  of  a  material 
fact.  But  it  must  be  borne  in  mind  that  concealment  of  facts  may 
render  a  representation  false.* ^*  Thus,  where  a  subscription  to 
stock  in  a  corporation  was  obtained  by  the  representation  that  a 
prominent  business  man  had  subscribed  for  a  large  amount,  but 
the  fact  that  he  had  paid  nothing  for  his  shares  was  concealed,  his 
subscription  having  been  obtained  for  the  express  purpose  of  influen- 
cing others  to  subscribe,  it  was  held  that  such  concealment  made  the 
representation  false  and  fraudulent,  and  was  ground  for  avoiding 
the  subscription.*** 

lis  Per  Lord  Romilly  in  Directors,  etc.,  of  Central  R7.  Go.  of  Veneznela  ▼.  Kisch, 
L.  R.  2  H.  L.  99.  125. 

lit  Selma,  M.  &  M.  R.  Go.  t.  Anderson,  51  Miss.  829. 

ii«  Clark,  Cont.  32/i. 

11 B  Coles  T.  Kennedy,  81  Iowa,  360,  46  N.  W.  1068,  and  W.  D.  Smith,  Oas. 
Corp.  56.     And  see  Crump  ▼.  Mining  Co.,  7  Grat  (Ya.)  352. 
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It  IB  well  settled  that  a  misrepresentation  of  misunderetanding  of 
the  law  will  not  vitiate  a  contract,  where  there  is  no  misunderstand- 
ing of  the  facts.  And  this  principle  applies  to  subscriptions  to  the 
capital  stock  of  a  corporation  as  fully  as  to  other  contracts.  It 
follows  that  misrepresentations  by  a  corporation,  or  by  its  officers 
or  agents,  as  to  the  legal  effect  of  contracts  of  subscription  to  its 
stock,  or  as  to  the  rights  and  powers  of  the  corporation  under  its 
charter,  though  made  for  the  purpose  of  inducing  persons  to  sub- 
scribe, will  not  vitiate  subscriptions,  or  constitute  any  defense  in 
an  action  thereon,  for  such  representations  are  as  to  a  matter  of 
law,  subscribers  being  bound  to  take  notice  of  the  provisions  of  the 
charter,  and  of  all  general  laws  affecting  the  corporation,  and  of  the 
terms  and  legal  effect  of  subscription  papers  which  they  sign.*** 

Mere  expressions  of  opinion  or  promises  by  the  corporation  or  its 
oflScers  or  agents,  though  fraudulently  made  for  the  purpose  of  in- 
ducing a  subscription,  will  not  render  the  subscription  voidable. 
The  representation  must  be  as  to  an  existing  fact.  Thus  it  has  been 
held  that  promises  and  representations  as  to  what  will  be  done  by 
the  corporation,  and  as  to  the  advantages  that  will  accrue  to  the 
subscribers,  or  as  to  the  value  of  its  assets  and  stock,  or  the  holding 
out  of  flattering  prospects,  do  not  constitute  such  fraud  as  will 
vitiate  a  subscription  induced  thereby.**^     So,  false  representations 

"•  Upton  y.  Tribilcock,  91  D.  S.  45,  1  Gumming,  Gas.  Priv.  Gorp.  824.  In  this 
cABe  the  defendant  had  snbscribed  for  shares  in  a  corporation,  and  taken  certificates, 
under  which,  bj  law,  he  became  liable  to  assessment  for  the  full  amount  of  the 
■hares.  In  an  action  on  his  subscription  he  set  up  fraud  on  the  part  of  the  agents 
of  the  corporation,  relying  upon  false  representations  by  them  that  20  per'  cent,  only 
of  his  subscription  was  required  to  be  paid,  and  that  80  per  cent,  was  nonassessa- 
ble. It  was  held  that  these  representations,  being  as  to  matter  of  law,  were  no 
defense.  See,  also,  in  support  of  the  text,  ParJ^er  v.  Thomas,  19  Ind.  213;  Wight 
T.  Railroad  Go.,  16  B.  Mon.  (Ky.)  4;  New  Albany  &  S.  R.  Go.  v.  Fields,  10  Ind. 
187;  Ellison  y.  Railroad  Go.,  36  Miss.  572;  Glem  ▼.  Railroad  Go.,  9  Ind.  4SS. 
GQii4>are  Wert  y.  Turnpike  Go.,  19  Ind.  242. 

iiT  Richelieu  Hotel  Go.  y.  International  Military  Encampment  Go.,  140  111.  248, 
29  N.  E.  1044,  W.  D.  Smith,  Gas.  PriY.  Gorp.  48,  Shep.  Gas.  Gorp.  16;  Golumbia 
Electric  Go.  y.  Dixon,  46  Minn.  463,  49  N.  W.  244;  Walker  y.  Railroad  Go.,  34 
Miss.  245;  Saifold  y.  Barnes,  39  Miss.  399;  Hughes  y.  Manufacturing  Go.,  34 
Md.  316,  326;  Armstrong  y.  Karshner,  47  Ohio  St  276,  24  N.  E.  897.  Gompare 
Union  Nat  Bank  y.  Hunt,  76  Mo.  439. 
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In  respect  to  snch  matters  as  the  ability  of  a  raibroad  company  to 
construct  the  road,  and  the  time  within  which  it  will  be  done,  will 
not  avoid  a  subscription  to  its  stock.^^* 

False  representations,  however  fraudulently  they  may  have  been 
made,  will  never  avoid  a  subscription,  unless  the  subscriber  believed 
in  them,  and  relied  upon  them,  so  that  his  subscription  was  induced 
by  them.  This  is  a  well-settled  principle,  applicable  to  all  contracts, 
including  subscriptions.^^* 

On  the  other  hand,  it  is  also  well  settled  that,  where  there  has 
been  fraudulent  misrepresentation  or  willful  concealment  of  facts, 
by  which  a  person  has  been  induced  to  enter  into  a  contract,  it  is 
no  answer  to  his  claim  to  be  relieved  from  it,  that  he  might  have 
known  the  truth  by  proper  inquiry;  and  this  principle  applies 
where  a  subscription  to  stock  is  induced  by  fraud.^'* 

To  render  a  representation  fraudulent,  and  ground  for  avoiding  a 
subscription,  there  must  have  been  knowledge  of  its  falsity,  actual 
or  imputable,  and  an  intent  to  deceive.^** 

The  rule  that  fraud  must  result  in  injury,  in  order  to  render  a 
contract  voidable,  applies  where  a  subscriber  seeks  to  avoid  his 
contract  on  the  ground  of  fraud.***  In  Connecticut  &  P.  B.  (3o. 
V.  Bailey  ***  the  defendant  sought  to  defeat  an  action  on  his  sub- 
scription to  the  stock  of  a  corporation  on  the  ground  that  subscrip- 
tions previous  to  his,  and  on  the  strength  of  which  he  was  induced 
to  subscribe,  were  fictitious,  because  of  a  secret  agreement  with  the 
subscribers  that  they  should  not  be  called  upon  to  pay.  It  was  held 
that,  as  these  subscribers  were  bound  according  to  the  expressed 
and  absolute  terms  of  their  subscriptions,  and  could  not  avail  them- 
selves of  the  secret  agreement,  the  fraud  did  not  injure  the  defend- 
ant, and  that  he  could  not  avoid  his  contract.    It  was  also  said  that 

lit  BIsh  ▼.  Bradford,  17  Ind.  490:  Parker  ▼.  ThomaB,  19  Ind.  213.  See,  also, 
Wight  ▼.  Railroad  Co.,  16  B.  Mon.  (Ky.)  4;    Walker  y.  RaUroad  Go.,  84  Bilas.  246. 

11*  Parker  y.  Thomas,  19  Ind.  213;    Walker  y.  Railroad  Oo.,  34  Min.  246,  256. 

iio  Directors,  etc.,  of  Central  Ry.  Co.  of  Venezuela  y.  Klsch,  L.  R.  2  H.  L.  90. 

isi  Salem  Milldam  Corp.  y.  Ropes,  9  Pick.  (Mass.)  187;  Goodrich  y.  Reynolds, 
81  UL  490. 

iss  Connecticnt  St  P.  R.  Co.  y.  Bailey,  24  Yt.  465,  W.  D.  Smith,  Gas.  Corp.  68, 
Shep.  Cas.  Corp.  28;  Andenon  y.  Railroad  Co.,  12  Ind.  876;  Keller  y.  JohaaoB, 
U  Ind.  837. 

!••  24  Yt.  465,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Caa.  Ooip.  28. 
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the  different  sabscriptions  were  independent,  and  that  the  defend- 
ant had  no  right  to  rely  on  them.^'^  For  a  like  reason,  where  a 
note  is  given  in  payment  of  a  subscription  previously  msAe,  the 
subscription  cannot  be  avoided  because  of  false  representations  at 
the  time  the  note  was  given.^** 

Svbaeription  Voidable  wnd  not  Void — Ratification  tmd  JSescission — 

ZacAea. 

It  is  well  settled  that  a  subscription  induced  by  false  and  fraud- 
ulent representations  is  not  absolutely  void,  but,  like  other  con- 
tracts induced  by  fraud,  is  merely  voidable  at  the  option  of  the 
subscriber.  It  is  valid  until  repudiated.^**  If  the  defrauded  sub- 
scriber affirms  the  subscription  after  discovery  of  the  fraud,  he 
cannot  afterwards  repudiate  it.^'^  And  he  will  be  held  to  have  af- 
firmed it  if  it  appears  that,  with  knowledge  of  the  fraud,  he  took 
part  as  an  officer  or  as  a  shareholder  in  the  management  of  the  cor- 
poration, or  paid  assessments  on  his  shares,  or  took  any  benefit  from 
his  shares.^'* 

To  entitle  a  subscriber  to  be  relieved  from  liability  on  his  sub- 
scription on  the  ground  that  he  was  induced  to  subscribe  by  fraud, 

134  And  Bee  Chouteau  Ins.  Go.  y.  Floyd.  74  Mo.  286;    Blodgett  y.  MorrUI,  20  Vt. 
509. 

iSB  Goodrich  Y.  Reynolds,  81  III.  480. 

is«  See  Upton  y.  Bnglehart,  8  Dill.  406,  Fed.  Gas.  No.  16,800;    Farrar  y.  Walker, 
3  Dill.  506,  note.  Fed.  Gas.  No.  4,679;    and  cases  in  the  following  notes. 

"T  City  Bank  of  Macon  v.  Bartlett,  71  Ga.  797. 

ia«City  Bank  of  Macon  v.  Bartlett,  71  Ga.  797;  Fear  v.  Bartlett,  81  Md. 
435,  82  Atl.  322,  W.  D.  Smith,  Gas.  Corp.  58,  Shep.  Gas.  Corp.  26.  There  may 
be  circumstances  tmder  ^ich  a  payment  by  the  subscriber  will  not  be  held 
an  affirmance.  In  Fear  y.  Bartlett,  supra,  it  appeared  that  the  defendant,  who 
was  unable  to  read  or  write,  was  induced  by  the  fraud  of  a  corporation  to 'sub- 
scribe to  its  capital  stock.  Two  mooths  later  he  discoYered  the  fraud,  and  im- 
mediately repudiated  the  contract  A  year  afterwards  one  of  the  directors  came  to 
the  defendant,  and  told  him  he  wanted  to  get  |10,000  to  save  the  property  of  the 
company,  and  that  he  had  paid  |5,000  in  cash  on  account  of  his  stock,  and  wanted 
to  try  and  save  what  he  had  paid.  To  this  the  defendant  replied  that  he  would 
never  give  another  dollar  towards  his  subscription ;  but  finally  he  said  he  was  will- 
ing to  giYe  $1,000  to  saYe  what  he  had  already  paid  on  his  subscription,  and  there- 
upon he  gaYe  his  check  for  that  amount.  It  was  held  that  under  the  circumstances, 
the  defendant  haYing  testified  that  he  did  not  intend  a  payment  <»i  his  subscription, 
he  should  not  be  held  to  have  affirmed  his  subscription. 
GlkJPr.Corp.— 19 
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he  mast  have  exercised  care  and  vigilance  to  discover  the  fraud, 
and,  having  discovered  it,  he  must  have  acted  promptly  in  repudiat- 
ing his  contract  ''A  man  must  not,"  said  Lord  Bomilly,  '^lay  fast 
and  loofiie;  he  must  not  say,  1  will  abide  by  the  company  if  suc- 
cessful, and  I  will  leave  the  company  if  it  fails;'  and  therefore,  when- 
ever a  representation  is  made,  of  which  any  one  of  the  shareholders 
has  notice,  and  can  take  advantage  to  avoid  his  contract  with  the 
company,  it  is  his  duty  to  determine  at  once  whether  he  will  depart 
from  the  company,  or  whether  he  will  remain  a  member."  **• 

In  E^ngland,  under  the  companies  act,  a  person  who  has  been  in- 
duced to  subscribe  to  the  stock  of  a  corporation  by  fraud  must  not 
only  repudiate  the  subscription  within  a  reasonable  time  after  dis- 
covery of  the  fraud,  but  he  must  take  steps  to  have  his  name  re- 
moved from  the  books  of  the  company;  and  the  proceedings  to  have 
his  name  removed  must  be  instituted  before  the  insolvency  of  the 
company.  In  the  absence  of  a  statute  requiring  this  step  on  the 
part  of  the  subscriber,  it  is  held  with  us  that  removal  of  his  name 
from  the  books  of  the  corporation  is  not  necessary  to  relieve  a  sub- 
scriber on  the  ground  of  fraud,  but  it  is  sufficient  if  he  repudiates 
the  subscription,  and  gives  the  company  notice  thereof.^** 

SUBSCBIPTIONS  UNDEB  MISTAKE. 

102.  If  a  perBon,  without  fault  or  negligence,  signs  a  sub- 
scription paper  under  a  mistake  as  to  its  nature^ 
the  subscription  is  not  merely  voidable,  but  void 
on  the  ground  of  mistake. 

Fraud,  as  we  have  just  seen,  renders  a  subscription  voidable.  Mis- 
take, on  the  other  hand,  renders  a  contract  absolutely  void.  There  are 
very  few  cases  in  which  mistake  can  be  set  up  to  defeat  a  subscripticm. 
Perhaps  it  is  safe  to  say  that  the  only  case  is  where  the  mistake  was 

is»  Ashley's  Case,  L.  R.  9  Eq.  263,  268.  And  see  Upton  ▼.  Tribiicock,  91  U. 
S.  45,  1  Gumming,  Gas.  Priv.  Gorp.  824;  Ogilvie  t.  Insurance  Co.,  22  How.  380; 
Upton  y.  Englehart,  3  Dill.  496,  Fed.  Gas.  No.  16,800;  Farrar  ▼.  Walker,  3  DiU. 
606,  note.  Fed.  Gat.  No.  4,679;  Directors,  etc.,  of  Gentral  Ry.  Go.  of  Venezuela 
T.  Kisch,  L.  R.  2  H.  L.  99;  Gity  Bank  of  Macon  v.  Bartlett.  71  Ga.  797;  Ameri- 
can Building  &  Loan  Ass'n  y.  Rainbolt  (Neb.)  G7  N.  W.  493. 

ISO  Sayage  y.  Bartlett,  78  Md.  561,  28  AU.  414. 
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as  to  the  nature  of  the  transaction^  and  was  hiduced  by  the  deceit  or 
other  fault  of  the  corporation  or  of  some  third  party  against  which 
ordinary  diligence  could  not  guard.^'^  It  has  been  said  that:  ''If  a 
person  signs  a  subscription  paper,  entirely  misunderstanding  the  na- 
ture of  the  instrument  which  he  is  signing,  his  subscription  must  be 
treated  as  null  and  void  for  want  of  mutual  consent.  In  this  case  the 
question  of  fraud  is  not  material."  "'  This  is  undoubtedly  the  law  if 
the  subscriber  was  not  guilty  of  negligence  in  signing  the  paper.^"  If 
one  should  falsely  read  a  subscription  paper  to  a  man  who  is  unable  to 
read,  and  he  should  sign  it,  without  being  guilty  of  negligence,  the  sub- 
scription would  be  void  ab  initio  on  the  ground  of  mistake,  and  not 
merely  voidable  on  the  ground  of  fraud.*'* 

Subscriptions  cannot  be  avoided  because  of  a  mistake  aB  to  the  ad- 
vantages to  be  gained  by  the  incorporation.  Thus  it  has  been  held 
that  a  subscription  to  a  mill-dam  corporation  could  not  be  avoided 
on  the  ground  that  the  published  estimate  of  the  capacity  of  a  mill 
was  erroneous,  and  that  the  parties  could  not  derive  the  expected 
benefits  from  the  corporation,  where  there  was  no  fraudulent  intent 
to  deceive  those  subscribing  on  the  faith  of  the  estimate.**'  Mistake 
of  law  can  no  more  be  set  up  as  a  defense  in  case  of  a  subscription 
than  in  the  case  of  any  other  contract.*'* 

SUBSCBIPTION  BY  AGENT. 

103.  A  contract  of  subscription  may  be  made  by  one  per- 
son as  agent  for  another,  subject  to  the  rules  gov- 
erning other  contracts  by  agents.  Some  courts 
hold  that  one  "who  asstimes  to  subscribe  as  agent 
-without  authority  does  not  himself  become  a  stock- 
holder, and  so  liable  on  the  subscription,  but  is 
liable  in  damages  for  assuming  to  act  without 
authority,  while  others  hold  him  as  a  stockholder. 

iti  See  Clark,  0)Dt.  289,  for  the  cases  in  which  mistake  renders  a  contract  void. 

it3  1  Mor.  Ck^rp.  §  97. 

i«t  Clark,  Cont  201,  202. 

!•«  Bockford,  R.  I.  &  St.  L.  Co.  t.  Shunick,  65  111.  223. 

Its  Salem  Milldam  Corp.  ▼.  Ropes.  9  Pick.  (Mass.)  187. 

lie  Clark.  Cont  305. 
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A  contract  of  subscription,  like  any  other  contract,  may  be  made 
by  one  person  as  agent  for  another,  if  he  has  authority,  and,  the  sub- 
scription being  accepted,  and  the  shares  apportioned  to  the  agent 
for  the  principal,  or  to  the  principal,  the  latter  becomes  a  stockholder 
as  fully  as  if  he  had  subscribed  himself.^'^  And  where  a  person  as- 
sumes to  subscribe  as  agent  for  another  without  authority,  the  other 
may  become  a  stockholder,  and  liable  on  the  subscription  by  ratifica- 
tion,"" 

It  has  been  held  by  some  of  the  courts  that  if  a  person  subscribes 
another's  name  for  shares  in  a  corporation,  without  authority  to  do 
so,  or  where  the  other  is  not  capable  of  subscribing,  he  thereby  binds 
himself,  and  becomes  a  stockholder.^'*  Other  courts  hold  that  he 
will  be  liable  for  damages  in  an  action  on  the  case  for  assuming  to 
act  without  authority,  but  that  he  does  not  himself  become  a  member 
of  the  corporation,  and  cannot  be  held  liable  on  the  subscription.^*^ 
Ordinarily,  it  is  immaterial  that  a  subscription  is  made  by  an  agent 
for  an  undisclosed  principal;  but  such  a  subscription  may  be  express- 
ly or  impliedly  prohibited  by  the  statute  or  charter.  Thus,  where  an 
ad:  incorporating  a  railroad  company  and  appointing  commissioners 
to  open  books  and  receive  subscriptions  required  them,  in  case  of 
subscriptions  in  excess  of  the  capital  stock,  to  distribute  the  stock 
among  the  subscribers  in  their  discretion,  and  in  a  manner  most  ad- 
vantageous to  the  company,  it  was  held  that,  since  the  commissioners, 
to  perform  their  duty,  must  know  who  the  subscribers  are,  a  sub- 
scription by  an  agent  for  an  undisclosed  principal,  for  the  purpose  of 
evading  the  statute,  was  prohibited  and  unlawful.^** 

187  Burr  y.  Wilcox,  22  N.  Y.  551.     It  is,  of  course,  essential  that  authority  be 

shown.     See  McClelland  v.  Whiteley,  15  Fed.  322. 

i«8  Rutland  &  B.  R.  Co.  v.  Lincoln,  29  Vt.  206.  Declarations  by  the  alleged 
principal  to  strangers,  that  he  had  taken  the  amount  of  stock  subscribed  for  by  the 
alleged  agent,  were  held  insufficient  to  show  a  ratification.  Rutland  &  B.  R.  Co. 
▼.  Lincoln,  supra.  See,  also,  as  to  what  constitutes  ratification,  Ticonic  Water- 
Power  Manuf  g  Co.  v.  Lang,  63  Me.  480;    McClelland  v.  Whiteley,  15  Fed.  322. 

189  State  V.  Smith,  48  Vt.  266,  284;  National  Commercial  Bank  v.  McDonnell, 
92  Ala.  387,  9  South.  149;    AUibone  v.  Hager,  46  Pa.  St.  4a 

1*0  Salem  Milldam  Corp.  v.  Ropes,  9  Pick.  (Mass.)  187. 

141  Perkins  y.  Savage,  15  Wend.  (^.  Y.)  412. 
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SAME— AGENTS  TO  RECEIVE  STTBSCBIFTIONS. 

104.  The  person  reoeiving  a  subscription  to  stock  in  a  cor- 
poration that  has  been  organized  must  be  duly 
authorized,  or  the  corporation  must  ratify  his  act, 
to  render  the  subscription  binding. 

106.  If  the  charter,  enabling  act,  or  articles  of  association 
appoint  particular  agents  to  receive  subscriptions, 
prior  to  or  after  organization,  no  other  person  has 
authority  to  receive  them.  They  may,  ho'wever,  act 
by  deputy. 

106.  Agents  appointed  to  receive  subscriptions  have  such 
authority  only  as  is  conferred  upon  them;  but  un- 
authorized acts  or  stipulations  may  be  ratified  by 
the  corporation. 

Corporations  can  only  oantract  by  agent  when  the  agent  has  been 
given  authority  to  enter  into  the  contract.  A  contract  entered  into 
by  a  person  purporting  to  act  as  agent  for  a  corporation,  but  who  has 
not  be^i  given  authority  for  the  purpose,  does  not  bind  the  corpora- 
tion, and  therefore  does  not  bind  the  other  party.^**  This  is  true  of 
subscriptions  taken  by  a  person  without  auiiiority.***  Such  a  sub- 
scription will  become  binding,  however,  if  the  corporation  ratifies  its 
receipt,  and  adopts  it.^** 

It  often  happens  that  the  charter,  or  enabling  act,  or  articles  of  as- 
sociation appoint  or  prescribe  particular  agents  to  receive  subscrip- 
tions to  the  stock  of  a  corporation  which  it  is  proposed  to  organize,  or 
which  has  been  organized.  When  this  is  the  case,  no  other  person 
has  any  authority  to  receive  subscriptions.  A  subscription  received 
by  any  other  person  is  absolutely  void.  In  Shurtz  v.  Schoolcraft  & 
Three  Rivers  R.  Co.^^"  the  articles  of  association  of  a  railroad  com- 
pany, as  provided  by  the  general  law  under  which  it  was  formed,  nam- 
ed five  commissioners  to  open  books  for  subscriptions  to  stock.  The 
commissioners  did  not  open  books,  but  a  subscription  jMiper  was  cir- 
culated by  an  agent  appointed  by  the  board  of  directors,  and  the  de- 

1*2  Poet,  p.  4»8.  144  Post,  p.  500. 

14S  Essex  TumpUce  Corp.  t.  CoUins,  8  Mass.  282.        14S  9  Mich.  289. 
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fendant  subscribed  thereon,  and  subsequently  on  several  oocasi(»is 
promised  to  pay  his  subscription.  It  was  held  that  the  subscription 
was  a  nullity,  and  that  the  defendant  was  not  liable  on  it^^* 

It  has  been  held  that  the  receiving  of  subscriptions  by  commis- 
sioners appointed  for  that  purpose  is  a  ministerial  act,  since  any  one 
has  a  right  to  subscribe  by  complying  with  the  statute,  and  that  it 
may,  therefore,  be  performed  by  an  agent  or  deputy  appointed  by  the 
commissioners,  and  that  the  commissioners  may  ratify  a  subscription 
received  by  one  without  authority.**^  But  where  the  commissioners 
are  required  to  distribute  stock  when  more  than  the  authorized 
amount  has  been  subscribed,  this  power  is  a  judicial  one,  being  ''a 
power  to  exercise  a  discretion  founded  on  such  considerations  as 
may  appear  to  them  beneficial  to  the  company's  interests,"  and  can- 
not be  exercised  by  deputy.  There  being  no  provision  that  a  majority 
shall  constitute  a  quorum,  all  of  the  commissioners  must  be  present 
to  hear  and  consult,  though  a  majority  may  then  decide.  A  dis- 
tribution at  a  meeting  of  less  than  all  the  commissioners  is  coram  non 
judioe  and  void.^*" 

Agents  appointed  to  receive  subscriptions,  either  before  or  after 
incorporation,  have  such  authority  only  as  is  conferred  upon  them.^*' 
If  they  do  unauthorized  acts,  or  enter  into  unauthorized  stipulations 
with  subscribers,  such  acts  or  stipulations  may  become  bmding  on 
the  corporation  by  ratification  or  adoption,  if  within  its  powers.^** 

SAME -CONDITIONAL  SUBSCBIPTIONS. 

107.  A  conditional  subscription  to  stock  of  a  corporation 
is  a  subscription  to  take  effect  only  on  the  fdlflll- 
ment  of  a  condition  precedent.  The  subscriber  does 
not  become  a  shareholder,  nor  liable  on  his  subscrip- 
tion, until  the  condition  is  substantially  performed 
according  to  its  terms.  When  it  is  so  performed, 
the  subscription  becomes  absolute  and  unconditional. 

140  And  see  Parker  v.  Railroad  Co.,  38  Mich.  28;  Nortliem  Gent  Michigan  B. 
Go.  ▼.  Bslow,  40  Mich.  222. 

t«T  Grocker  t.  Grane,  21  Wend.  (N.  X.)  211.  And  see  Penobscot  R.  Go.  ▼. 
White,  41  Me.  512. 

!«•  Grocker  r.  Grane,  21  Wend.  (N.  Y.)  211. 

!*•  Post,  p.  493.  i«o  Post,  p.  600. 
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108.  Oonditlonal  subscriptlonB  after  organization  of  a  cor- 
poration are  valid.  Such  subscriptions  prior  to  and 
for  the  purpose  of  organization  have  also  been  sus- 
tained; but,  by  the  better  opinion,  -vrhere  it  is  pro- 
posed to  organize  a  corporation  under  a  charter  or 
enabling  act  requiring  a  certain  amount  of  stock  to 
be  subscribed,  all  subscriptions  prior  to  organiza- 
tion must  be  absolute  and  unconditional.  In  some 
states,  -vrhere  a  conditional  subscription  is  made  in 
such  a  case,  the  subscription  is  held  void;  but  in 
others  the  condition  only  is  void,  and  the  subscrip- 
tion is  valid. 

108.  Conditions  precedent  may  be  waived  either  by  ex- 
press agreement  or  by  conduct  showing  such  an 
intent. 

By  conditional  sabscription  is  meant  a  subscription  the  liability  on 
which  and  the  rights  under  which  are  dependent  upon  a  condition 
precedent.  Until  the  condition  is  fulfilled,  no  rights  or  liabilities  at  all 
arise  out  of  the  subscripti(Mi.  There  is  another  class  of  subscriptions 
sometimes  erroneously  called  ''conditional  subscriptions."  These  are 
absolute  subscriptions  on  special  terms.  They  are  described  by  some 
writers  and  courts  as  subscriptions  on  conditions  subsequent,  but  the 
better  term  is  that  applied  by  Mr.  Morawetz,  ''subscriptions  upon 
special  terms."  ^*^  They  are  subscriptions  which  are  absolute  in  so 
far  as  the  liability  thereon  is  concerned,  and  which  make  the  sub- 
scriber a  shareholder  before  compliance  with  the  stipulations  con- 
tained therein.  The  stipulations  are  merely  terms  of  the  contract 
of  membership  for  the  breach  of  which  by  the  corporation  the  sub 
scriber  must  resort  to  his  remedy  against  it,  as  by  action  for  dam- 
ages.^** This  class  of  subscriptions  will  be  considered  in  the  next 
section,  and  we  will  then  see  more  at  length  the  distinction  between 
them  and  subscriptions  upon  conditions  precedent,  and  the  principles 
upon  which  it  is  determined  whether  a  particular  stipulation  is  a. con- 
dition precedent  or  merely  a  special  term. 

If  1 1  Mor.  Corp.  {  82  et  Mq.  i^a  Post,  p.  302. 
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B^^iteriptiont  q/tar  OrganvKition  of  the   CorporaUon. 

A  peraoa,iD  subscribtng  for  stock  in  a  corporatl<H)  which  has  already 
been  organized,  has  a  right  to  make  his  subscription  dependent  upon 
the  performance  or  fulfillment  of  a  condition  precedent,  provided  the 
corporation  sees  fit  to  accept  such  a  subscription,  and  provided  such 
subscriptions  are  not  expressly  or  impliedly  prohibited  by  Its  charter. 
In  other  words,  he  has  a  right  to  agree  with  the  corporation  that  he 
will  take  stock  and  t>ecome  a  shareholder  when  a  certain  thing  hap- 
pens or  is  done.  To  allow  such  subscriptions  after  the  corporation 
has  been  organized  is  not  contrary  to  public  policy.  In  such  a  case 
the  subscriber  does  not  become  a  shareholder,  and  therefore  is  not 
entitled  to  the  rights  nor  subject  to  the  liabilities  of  a  shareholder, 
until  the  condition  is  performed  according  to  its  terms.  His  sub- 
scription is  merely  an  agreement,  or,  according  to  some  opinions,  an 
offer,  to  become  a  shareholder  when  the  condition  has  been  fulfilled. 
Upon  its  fulfillment,  without  any  further  act  or  assent  on  his  part,  he 
becomes  a  shareholder  and  is  liable  on  his  subscription.^'* 

Thus,  where  a  subscription  to  stock  in  a  railroad  company  Is  ex- 
pressly made  npon  condition  that  the  road  shall  be  located  upon  a 
certain  route,  the  location  of  the  road  upon  that  route  is  a  condition 
precedent  to  any  liability  ou  the  subscription.  The  subscriber  does 
not  become  a  shareholder  at  all  nntll  then,  but  when  the  road  is  so 
located  the  subscription  becomes  absolute  and  unconditional,  and  the 
subscriber  becomes  eo  Instantl  a  shareholder,  with  all  the  rights  and 
privileges  and  subject  to  all  the  liabilities  of  the  other  sharehold- 
ers."*     So,  a  subscription  to  stock  of  a  railroad  company  may  be 

i»»  TBggart  T.  Railroad  Co..  24  Md.  563;  Webb  t.  Eailroad  Co..  77  Md.  92,  26 
Atl.  113;  Corey  t.  Morrill,  61  Vt.  608,  17  AU.  840;  Aabtabnla  &  N.  L.  H.  Co. 
T.  Smith,  16  Ohio  St.  328;  Chase  v.  Rnlltoad  Co.,  88  111.  216;  ArmtitroDg  t. 
Karahoer.  47  Ohio  St.  276.  24  N.  E.  807;  Philadelphia  &  W.  G.  R.  Co.  t.  Hick- 
man, 2S  Pa.  St.  318;  Cale;  t.  Railroad  Co..  80  Pa.  St.  363;  HaDOver  Junc- 
tion &  S.  1{.  Co.  T.  GtQbb,  S2  Pa.  St.  36;  Montpelier  ft  W.  Rirer  R.  Co.  T. 
LangJi-n,  -iO  Vt.  284. 

10'  McMilUn  T.  Railroad  Co.,  15  B.  Mod.  {Ky.)  218;  HenderaoQ  ft  N.  R.  Go. 
Leurdl.  16  B.  Mod.  3G4:  Tassart  v.  Railroad  Go.,  24  Md.  663;  Baitimors 
ft  D.  P.  R.  Co.  T.  Pumphrey.  74  Md.  SB,  21  Atl.  669;  New  Albany  A  S.  R.  Co. 
McConuick.  10  Ind.  4&»;    Parker  t.  ThoDUU,  19  Ind,  213.     SQch  a  condltloo 

ly  reqiiirei  location  of  the  road  on  the  roate  deeigoated.     It  does  not  reqoira 

tual  cuuHtructloQ  and  completiuu  of  the   road   before  calliuK  for  paymeDt  ot 
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made  open  condition  that  the  road  shall  be  put  under  contract  for 
grading  or  constmdlon  between  certain  points,^**  or  that  it  shall  be 
completed  in  whole  or  in  part,  or  completed  and  put  in  operation,^ ^* 
or  that  a  contract  shall  be  made  for  equipping  and  ironing  it.^"^  So 
n  person  may  subscribe  on  condition  that  a  certain  amount  of  stock 
shall  be  subscribed.  In  such  a  case  he  does  not  become  a  share- 
holder, and  is  not  liable  on  his  subscription,  until  bona  fide  binding 
and  absolute  subscriptions  to  the  amount  specified  and  of  the  kind 
specified  hare  been  received;  and,  if  some  of  the  subscriptions  relied 
upon  to  make  up  the  required  amount  were  conditional,  it  must  be 
shown  that  the  conditions  have  been  performed,  so  that  the  subscrip- 
tions have  become  absolute.^** 

As  stated  above,  in  the  case  of  a  subscription  upon  condition 
precedent,  the  condition  must  be  performed  before  any  liability  on 
the  subscription  will  attach.  And  it  must  be  performed  according  to 
its  terms,  and  within  the  time  limited,  or  within  a  reasonable  time, 

■abscriptions.  Miller  t.  Railroad  Co.,  40  Pa.  St.  287.  In  New  York  it  has 
t>een  held  that  it  is  contrary  to  public  policy  to  allow  BubscriptionB  to  the  capital 
stock  of  a  railroad,  turnpike,  or  other  similar  corporation,  on  condition  that  the 
road  thai!  be  located  on  a  certain  route,  or  that  its  station  or  depot  shall  be 
located  at  a  particular  point,  as  it  was  considered  that  the  directors  should  be 
left  free  to  so  act  in  these  respects  as  to  best  serve  the  interests  of  the  public. 
They  hold  that  such  a  subscription  is  void,  and  the  subscriber  does  not  become 
a  shareholder  on  performance  of  the  condition.  Butternuts  6c  Oxford  Turnpike 
Oa  T.  North,  1  HUl  (N.  Y.)  518;  Ft  Edward  &  F.  M.  Plank-Road  Co.  ▼.  Payne. 
15  N.  Y.  588.  Most  courts,  howerer,  sustain  such  a  condition,  at  least  if  the 
•company  is  not  restricted  from  also  locating  lines,  stations,  or  depots  along  other 
routes,  or  at  other  p<Hnt8,  or  otherwise  doing  whatever  the  public  convenience 
may  require,  and  many  of  them  sustain  such  conditions  without  qualification. 
See  the  cases  cited  above. 

!••  Connecticut  ft  P.  R.  R.  Co.  v.  Baxter,  32  Vt.  805. 

1S6  Paducah  St  M.  R.  Ca  v.  Parks,  86  Tenn.  554,  8  S.  W.  842;  Armstrong  v. 
Karahner,  47  Ohio  St.  276,  24  N.  B.  897;  Lesher  v.  Karshner,  47  Ohio  St  802, 
24  N.  B.  882;    Webb  v.  Railroad  Co..  77  Md.  92,  26  AU.  113. 

i»T  Brand  v.  Railroad  Co.,  77  Ga.  506,  1  S.  E.  255. 

!••  Philadelphia  &  W.  C.  R.  Co.  v.  Hickman,  28  Pa.  St.  818;  Union  Hotel 
Co.  ▼.  Hersee,  79  N.  Y.  454;  Brand  v.  Raihoad  Co.,  77  Ga.  506,  1  S.  E.  255; 
People's  Ferry  Co.  v.  Balch,  8  Gray  (Mass.)  303;  Troy  &  G.  R.  Co.  v.  Newton, 
Id.  506;  New  York  Exchange  Co.  v.  De  Wolf,  81  N.  Y.  273;  post,  p.  808.  Of 
course  void  subscriptions,  like  subscriptions  at  common  law  by  married  women, 
cannot  be  considered  in  determining  whether  the  required  amount  has  been  sub- 
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where  no  time  is  specified.**'     A  substantial  performance,  however, 
as  is  the  case  with  other  contracts,  is  sufiicient.*'® 

In  some  of  the  cases  it  is  said  that  a  conditional  subscription 
which  the  corporation  is  authorized  to  receive  is  a  mere  continuing 
ofifer  until  the  condition  is  performed;  that  the  condition  must  be 
performed  to  constitute  an  acceptance  of  it;  and  that  until  then  it 
may  be  withdrawn.***  But  other  courts,  more  properly,  It  seems, 
hold  that  after  acceptance  or  assent  by  the  corporation  to  a  condi- 
tional subscription,  which  it  is  authorized  to  take,  the  subscriber  is 
bound  until  performance  of  the  condition  to  await  such  perform- 
ance; that  he  cannot  withdraw  the  subscription  unless  the  perform- 
ance is  unreasonably  delayed.***  If  performance  of  the  condition  is 
unreasonably  delayed,  he  may  withdraw,***  or  perhaps  the  subscrip- 
tion would  lapse  without  express  withdrawal.**^  If  a  time  is  specified 
for  performance  of  the  condition,  the  subsoription  will  lapse,  and  be- 
come void,  if  it  is  not  performed  within  that  time.*** 

A  conditional  subscription,  which  is  not  a  present  valid  contract, 
because  the  corporation  has  no  authority  at  the  time  it  is  made  to 
accept  conditional  subscriptions,  will  constitute  a  continuing  offer  to 
subscribe  upon  the  specified  conditions;  and  when  those  conditions 
are  performed,  if  the  ofifer  be  not  before  withdrawn,  it  will  become  an 
absolute  and  unconditional  subscription.***  The  difference  between 
such  a  subscription  and  a  conditional  subscription  which  the  corpora- 
tion is  authorized  to  receive  is  that  the  former  becomes  a  binding 

scribed.  Hahn's  Appeal  (Pa.)  7  All.  482.  Where  the  condition  of  a  subscrip- 
tion to  stock  of  a  railroad  company  is  that,  in  the  jadgment  of  the  directors,  a 
sufficient  amount  be  subecribed  to  build  the  road,  the  condition  is  performed 
when  the  board  of  directors  in  good  faith  pass  a  resolution  that  sufficient  stock 
has  been  subscribed,  though  they  may  be  mistaken.  Cass  ▼.  Railway  Co.,  80  Pa. 
St.  31. 

iB»  Ticonic  Water  Power  &  Manufg  Co.  T.  Lang,  63  Me.  480. 

fo  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  86;  O'Neal  ▼.  King,  3  Jones  (N. 
C.)  517. 

101  Webb  V.  RaUroad  Co.,  77  Md.  92,  26  Atl.  113. 

les  Armstrong  y.  Karshner,  47  Ohio  St.  276,  24  N.  E.  897. 

i«8  See  Stevens  v.  Corbitt,  33  Mich.  458. 

i«4  See  Blake  v.  Brown,  80  Iowa,  277,  45  N.  W.  751. 

166  Ticonic  Water  Power  &  Manufg  Co.  y.  Lang,  63  Me.  480. 

i««  Armstrong  y.  Karshner,  47  Ohio  St.  276,  24  N.  B.  897. 


§§   107—109)  CONDITIONAL   SUBSCRIPTIONS.  299 

contract  when  accepted,  though  the  subscriber  does  not  become  a 
shareholder,  nor  liable  as  such,  until  the  condition  is  performed,  while 
the  latter  does  not  become  binding  until  the  condition  is  performed, 
and  may,  at  any  time  before  then,  be  withdrawn.**^ 

Subscriptions  Prior  to  Incorporation. 

Subscriptions  upon  conditions  precedent,  made  prior  to  procuring 
a  special  charter,  or  prior  to  the  organization  of  the  corporation  un- 
der a  general  law,  have  been  sustained  in  some  cases.^*'  But  the 
validity  of  such  subscriptions  is  very  doubtful,  for  they  allow  in- 
dividuals to  obtain  charters  from  the  government  (m  subscriptions 
which  may  never  become  binding.  Furthermore,  they  may  operate 
as  a  fraud  upon  other  persons  who  subscribe  absolutely,  and  on  the 
faith  of  the  other  subscriptions,  and  upon  creditors  who  trust  the 
'corporation  on  the  faith  of  such  subscriptions. 

It  has  been  held,  and  may  perhaps  be  regarded  as  established  law, 
that  where  the  charter  or  enabling  act,  under  which  it  is  proposed  to 
organize  a  corporation,  requires  a  certain  amount  of  stock  to  be  sub- 
scribed before  corporate  powers  can  be  exercised,  persons  subscribing 
for  stock  prior  to  organization  of  the  corporation,  and  for  the  purpose 
of  oi^anization,  cannot  attach  conditions,  but  their  subscriptions  must 
be  absolute  and  unconditional.  The  commissioners  or  other  agents 
have  no  power  to  receive  subscriptions  dependent  upon  conditions 
precedent.  As  waa  said  by  the  Pennsylvania  court,  ''the  commis- 
sioners who  are  appointed  to  receive  subscriptions  are  not  the  ac- 
credited agents  of  the  corporation,  for  it  is  not  yet  in  being,  but  are 
rather  the  agents  of  the  public,  acting  under  limited  and  definite 
powers,  which  every  (me  is  bound  to  know ;  and,  if  he  be  misled  by 
representations  which  such  agents  have  no  right  to  make,  it  is  his 
own  folly.  Any  other  rule  would  lead  to  the  procurement  from  the 
commonwealth  of  valuable  charters  without  any  absolute  capital  for 
their  support,  and  thus  give  rise  to  a  system  of  speculation  and  fraud 
which  would  be  intolerable/^  *••  So,  in  Burke  v.  Smith,*^*  it  was 
said  by  Mr.  Justice  Strong,  speaking  of  the  invalidity  of  conditional 

leT  AmiBtrong  ▼.  Kanihner»  Bupnu 

!•*  See  Montpeller  &  W.  R.  R.  Go.  y.  Langdon,  46  Yt  284;   People's  Ferry  Oo. 
T.  Balch,  8  Gray  (Mass.)  303. 
i«»  Caley  ▼.  Railroad  Co.,  80  Pa.  St.  368b 
IT*  16  WaU.  39a 
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snbscriptloiis  prior  to  organization  of  a  railroad  oorporatlon:  '^When 
a  company  is  incorporated  under  general  laws,  •  •  •  and  tlie 
law  prescribes  that  a  certain  amount  of  stock  shall  be  subscribed  be- 
fore corporate  powers  shall  be  exercised,  if  subscriptions,  obtained 
before  the  organization  was  effected,  may  be  sobsequently  rendered 
unavailable  by  conditions  attached  to  them,  the  substantial  require- 
ments of  the  laws  are  defeated.  The  purpose  of  such  a  requisition  is 
that  the  state  may  be  assured  of  the  successful  prosecution  of  the 
work,  and  that  creditors  of  the  company  may  have,  to  the  extent, 
at  least,  of  the  required  subscription,  the  means  of  obtaining  satis- 
faction of  their  claims.  The  grant  of  the  franchise  is,  therefore,  made 
dependent  upon  securing  a  specified  amount  of  capital.  If  the  sub- 
scriptions to  the  stock  can  be  clogged  with  such  conditions  as  to  ren- 

• 

der  it  impossible  to  collect  the  fund  which  the  state  required  to  be 
provided  before  it  would  assent  to  the  grant  of  corporate  powers,  a 
charter  might  be  obtained  without  any  available  capital.  Conditions 
attached  to  subscriptions,  which,  if  valid,  lessen  the  capital  of  the 
company,  thus  depriving  the  state  of  the  security  it  exacted  that  the 
railroad  would  be  built,  and  diminishing  the  means  intended  for  the 
protection  of  creditors,  are,  therefore,  a  fraud  upon  the  grantor  of 
the  franchise,  and  upon  those  who  may  become  creditors  of  the  cor- 
poration. They  are  also  a  fraud  upon  unconditional  stockholders, 
who  subscribed  to  the  stock  in  the  faith  that  capital  sufficient  would 
be  obtained  to  complete  the  projected  work,  and  who  may  be  com- 
{ielled  to  pay  their  subscriptions,  though  the  enterprise  has  failed,  and 
their  whole  investment  has  been  lost.  It  is  for  these  reasons  that 
such  conditions  are  denied  any  effect." 

In  New  York  it  is  held  that  a  conditional  subscription  prior  to  such 
an  incorporation  is  a  nullity,  and  that  no  rights  or  liabilities  at  all  can 
arise  out  of  iL*'*  In  Pennsylvania  it  is  held  that  the  condition  only 
is  void,  and  that  the  subscription  is  to  be  treated  as  absolute  and  un- 
conditional.*^* 

iTr  Troy  ft  B.  B.  Oo.  t.  TIbblta,  18  Barb.  (N.  Y.)  297. 

171  Caley  t.  Railroad  Co.,  80  Pa.  St.  363;  Boyd  y.  Railway  Co.,  90  Pa.  St  169; 
Pittsburgh  &  S.  B.  Co.  t.  Biggar,  84  Pa.  St.  455;  Bavington  t.  Bailroad  Co., 
Id.  358. 
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Conditions  must  he  Msfpressed  in  the  Writing. 

In  Pennsylvania,  because  of  the  fact  that  the  courts  of  law  in  that 
state  have  equitable  jurisdiction,  a  written  contract  that  is  absolute 
on  its  face  may  be  shown  by  parol  eyidence  to  hare  been  conditional, 
and  oral  conditions  precedent  may  be  shown  to  defeat  a  recovery  on 
a  written  subscription  that  is  absolute  on  its  face.^^'  In  most,  if  not 
in  all,  of  the  other  states  the  rule  excluding  parol  evidence  to  vary  a 
written  contract  will  render  oral  conditions  void,  £ind  a  condition,  to 
have  any  effect,  must  be  expressed  in  the  writing.^ ^^ 

Waiver  of  Cbndition  Precederd, 

Performance  of  a  condition  precedent  in  a  subscription  may  be 
waived  by  the  subscriber,  and  in  such  a  case  he  cannot  set  up  non- 
performance to  escape  liability  on  the  subscription.*^*  And  the 
waiver  may  not  only  be  by  an  express  agreement,  either  oral  or  writ- 
ten, but  it  will  be  implied  from  any  conduct  on  his  part  which  clearly 
shows  an  intention  not  to  insist  upon  the  condition.  Thus,  in  the 
absence  of  special  circumstances  negativing  an  intent  to  waive  a  con- 
dition, a  waiver  will  be  implied  if  the  subscriber,  knowing,  or  with  the 
means  of  knowing,  that  the  condition  has  not  been  complied  with, 
acts  as  a  shareholder,  or  pays  his  subscription.*^* 

ITS  See  Miller  v.  Railroad  Co.,  87  Pa.  St.  05. 

1T4  1  Thomp.  Corp.  §  1149;  Masonic  Temple  A8B*n  of  MlDneapolIa  t.  Channell, 
43  Minn.  353,  45  N.  W.  716;  Wight  ▼.  Railroad  Co.»  16  B.  Mon.  (Ky.)  4;  Fair- 
field County  Turnpike  Co.  v.  Thorp,  13  Conn.  173. 

175  1  Thomp.  Corp.  8  1336;  0*Donald  v.  Railroad  Co.,  14  Ind.  259;  Slipher  v. 
Earhart,  83  Ind.  173;  Chamberlain  y.  Railroad  Co.,  15  Ohio  St.  225;  Hutchins 
T.  Smith,  46  Barb.  (N.  Y.)  235;   post,  p.  310. 

t7<  ComelFs  Appeal,  114  Pa.  St  153,  6  Atl.  258;  Mack's  Appeal  (Pa.  Sup.)  7 
Atl.  481.  But  see,  contra,  Atlantic  Cotton  MUls  t.  Abbott,  9  Cush.  (Mass.)  428. 
The  decision  in  this  case  is  the  result  of  the  ruling  in  Massachusetts  that  a  sub- 
scription raises  no  implied  promise  to  pay,  and  that  the  express  promise  is  collateral 
to  it.  That  part  payment  of  a  subscription  is  a  waiver  of  unperformed  conditions 
precedent,  see  Cornell's  Appeal,  supra;  Mack's  Appeal,  supra.  Giving  uncondi- 
tional notes  for  the  amount  of  a  subscription  is  a  waiver  of  a  condition  precedent 
In  the  subscription,  if  it  appears  from  the  dates  on  which  they  are  payable,  or  from 
other  circumstances,  that  performance  of  the  condition  was  not  intended  to  precede 
payment  of  the  notes.  Keller  v.  Johnson,  11  Ind.  387.  But  it  is  otherwise  if  the 
circumstances  under  which  the  notes  were  given  do  not  show  an  intention  to  waive 
the  condition.     Parker  ▼.  Thomas,  19  Ind.  213. 
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SUBSOBIFTIONS  UPON  SPECIAL  TERMS. 

110.  SubscriptionB  upon  special  terms  are  absolute  sub- 
«  soriptions,  by  virtue  of  which  the  subscriber  be- 
comes a  shareholder,  and  liable  on  his  subscription^ 
without  performance  of  the  stipulations,  the  stipu- 
lations being  merely  terms  of  his  contract  of  mem- 
bership. 

111.  Subscriptions  upon  special  terms  are  valid  except 

(a)  Where  the  stipulations  are  ultra  vires,  or  inconsist- 

ent with  the  charter  or  articles  of  incorporation. 

(b)  Where  they  operate  as  a  traxid  upon  the  other  share- 

holders by  subjecting  the  subscriber  to  lighter 
burdens,  or  giving  him  greater  rights  and  priv- 
ileges. 
(o)  Where  they  operate  as  a  fraud  upon  the  creditors  of 
the  corporation  who  contract  with  it  on  the  fedth 
of  the  capital  stock  being  fully  paid. 

112.  Only  the  managing  agents  of  a  corporation — as  the 

directors — ^have  power  to  accept  subscriptions  on 
special  terms,  but  they  may  adopt  or  ratify  such 
subscriptions  taken  without  authority  by  commis- 
sioners prior  to  incorporation,  or  by  other  agents. 

The  distinction  between  conditional  subscriptions  or  subscriptions 
upon  conditions  precedent,  which  we  have  considered  in  the  preceding 
section,  and  subscriptions  upon. special  terms,  or,  as  they  are  some- 
times inaptly  termed,  subscriptions  upon  conditions  subsequent,  is  a 
very  important  one.  In  the  former,  as  we  have  seen,  the  subscriber 
does  not  become  a  shareholder  at  all,  nor  liable  on  his  subscription, 
until  the  condition  has  been  performed.*"  In  the  latter,  liability  on 
the  subscription,  and  the  right  to  membership,  do  not  depend  at  all 
upon  performance  of  the  stipulations.  The  subscriber  becomes  a 
shareholder  at  once,  with  all  the  rights  and  liabilities  of  a  share- 
holder, and  the  stipulations  are  merely  terms  of  his  contract  of  mem- 

ITT  Ante,  p.  294. 
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benhlp,  for  the  breach  of  which  he  must  seek  his  remedy  against  the 
corporation.*^*  In  Padncah  &  M.  B.  Go.  v.  Parks  *^*  a  subscription 
to  stock  in  a  railroad  company  provided  that  one-fourth  should  be 
paid  when  the  road  should  be  completed  to  a  certain  county  line,  the 
remainder  ''to  be  paid  in  foor  equal  installments  of  four  months  as 
the  work  progresses  through  the  county,  provided  the  company  estab- 
lishes a  depot  on  said  road"  at  a  oertain  point.  It  was  held  that 
completion  of  the  road  to  the  specified  county  line  was  a  condition 
precedent  to  any  liability  on  the  subscription,  being  made  so  by  ex- 
press terms,  but  that  the  erection  of  the  depot  was  an  independent 
stipulation,  and  not  a  condition  precedent  to  rights  of  membership 
and  liability  on  the  subscription.  So,  in  Bed  Wing  Hotel  Go.  v. 
Friedrich,**^  the  defendants  had  subscribed  for  shares  in  a  hotel  com- 
pany to  be  organized,  the  shares  to  be  paid  for  at  such  times  and  in 
such  amounts  as  the  board  of  directors  might  from  time  to  time  re- 
quire. The  subscription  provided  that  it  was  upon  the  condition  that 
the  hotel  to  be  built  by  the  company  should  be  located  on  a  certain 
block.  It  was  held  that  the  building  of  the  hotel  was  not  a  condition 
precedent  to  the  right  of  the  corporation  to  assess  the  shares  and 
collect  the  assessments,  as  it  was  evident  that  the  parties  intended 
that  the  hotel  should  be  built  with  money  realized  on  the  subscrip- 
tions.*"* 

Whether  a  particular  stipulation  in  a  subscription  is  a  condition 
precedent  or  merely  an  independent  stipulation  or  special  term  is 
purely  a  question  of  intention,  and  the  intention  is  to  be  determined 

1T8  **A  BubBoription  on  a  oondition  Bubeequent  containB  a  contract  between  the 
corporation  and  the  Bnbscriber  whereby  the  corporation  a^ees  to  do  some  'act, 
thereby  combining  two  contracts, — one,  the  contract  of  subscription;  the  other,  an 
ordinary  contract  of  a  corporation  to  perform  certain  specified  acts.  The  subscrip- 
tion ia  ralid,  and  enforceable  whether  the  conditions  are  performed  or  not.  The 
condition  snbseQnent  ia  the  same  as  a  separate  collateral  contract  between  the  cor- 
poration and  tha  subscriber,  for  breach  of  which  an  action  for  damagres  is  the 
remedy."  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  78,  quoted  with  approval  in 
Morrow  t.  Steel  Co.,  87  Tenn.  262,  10  B.  W.  495.     And  see  1  Mor.  Priy.  Corp.  {  82. 

ITS  86  Tenn.  564,  8  S.  W.  842. 

i«o  26  Minn.  112,  1  N.  W.  827. 

iti  For  other  illustrations  of  special  terms,  as  distinguished  from  conditions  preced- 
ent, see  Johnson  t.  Railroad  Co.,  81  Ga.  725,  8  S.  E.  531;  American  Building  & 
Loan  AsB*n  y.  Rainbolt  (Neb.)  67  N.  W.  403. 
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by  considering,  not  only  the  words  of  the  partlcolar  danse,  bot  alao 
the  language  of  the  whole  contract,  the  situation  of  the  parties,  the 
nature  of  the  act  required,  and  the  whole  subject-matter  to  which  It 
relates.^**  The  courts  lean  strongly  towards  holding  stipulations  to 
be  special  terms,  rather  than  conditions  precedent  While  the  va- 
lidity of  conditional  subscriptions  is  too  firmly  established  to  be  now 
questioned,  the  courts  do  not  favor  them,  and  they  will  not  hold  a 
stipulation  to  be  a  condition  precedent  unless  the  intenticm  to  make 
it  80  is  clear.  This  Is  proper,  for,  if  a  subscriber  desires  to  make  his 
liability  dependent  upon  the  performance  of  stipulations  by  the  cor- 
poration, it  is  very  easy  for  him  to  do  so  In  express  terms.^*'  A 
stipulation  certainly  can  never  be  considered  a  condition  precedent 
when  it  appears  that  it  was  contemplated  that  the  subscriber  should 
vote  at  stockholders'  meetings,  or  otherwise  act  as  a  shareholder.^'^ 
And  clearly,  when  a  subscription  is  conditioned  that  the  money  ac- 
quired therefrom  shall  be  expended  in  a  certain  way,  the  stipulation 
is  a  special  term,  and  not  a  condition  precedent,  for  the  money  can- 
not be  expended  until  it  has  been  paid.^*" 

Validity  of  Stikscriptions  upon  Special  Terms. 

A  corporation  has  no  authority  to  receive  subscripticms  upon  spedal 
terms  where  the  stipulations  are  beyond  its  powers,  or  Inoonsistent 
with  the  charter  or  articles  of  incorporation.  This  is  clear,  and  does 
not  require  the  citation  of  authorities.  Nor  has  it  the  power  to  re- 
ceive a  subscription  upon  such  terms  as  will  operate  as  a  fraud  upon 
the  other  shareholders  by  subjecting  the  subscriber  to  lighter  bur- 

iss  See  Lane  t.  Brainerd*  80  Oonn.  666;  Johnson  t.  Railroad  Oo^  81  Qa.  725, 

8  S:  E.  531. 

lit  Paducah  &  M.  R.  Ga  T.  Parks,  86  Tenn.  554,  8  8.  W.  842. 

it4  1  Mor.  Prir.  Qon^  §  89;  Morrow  ▼.  Steel  Co.,  87  Tenn.  262,  10  S.  W.  405, 
501. 

i«B  Henderson  &  N.  R.  R.  ▼.  Leayell,  16  B.  Mon.  (Ky.)  358.  In  Gonnecticat  ft 
?.  R.  Co.  ▼.  Bailey,  24  Vt.  465,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Gas.  Corp.  28. 
/here  was  a  reqnbrement  in  the  charter  of  a  railroad  company  that  it  should,  within 
a  certain  time,  expend  a  given  sum  in  the  construction  of  its  road.  The  conrt 
held  that  this  was  not  a  condition  precedent  to  liability  on  subscriptions.  It  would 
have  been  the  same  had  the  proyision  been  expressly  incorporated  in  the  subscrip- 
tion. "It  would  be  extremely  inconsistent,"  it  was  said,  'to  say  that  the  corpora- 
tion must  expend  that  sum  in  the  construction  of  its  road,  and  at  the  same  time 
deny  the  right  and  power  of  collecting  their  subscriptions  for  that  purpose." 
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dens,  or  giving  him  greater  rights  and  privileges,  or  as  a  fraud  upon 
creditors  of  the  corporation  by  withdrawing  the  capital.  It  is  well 
settled,  therefore,  that  an  agreement  between  a  corporation  and  a 
sobscriber,  by  which  the  subscription  is  not  to  be  payable,  or  is  to  be 
payable  in  part  only,  whether  it  be  for  the  purpose  of  pretending  that 
the  stock  is  really  greater  than  it  is,  or  for  the  purpose  of  preventing 
the  predominance  of  certain  shareholders,  or  for  any  other  purpose,  is 
illegal  and  void,  and  cannot  be  interposed  as  a  defense  in  an  action 
on  the  subscription.^'*  In  these  cases  the  stipulation  itself  only  is 
void,  and  does  not  affect  the  subscription.  The  courts  hold  the  sub- 
scriber to  his  subscription  as  if  the  unlawful  agreement  had  not.been 
made,  as  the  only  means  of  preventing  fraud  and  protecting  the  other 
subscribers  and  creditors.^'^ 

An  agreement  that  a  subscriber  need  not  pay  at  all,  or  that  he  need 
pay  part  only  of  his  subscription,  is  void  as  against  creditors  of  the 
corporation,  even  though  the  corporation  and  all  the  other  share- 
holders may  be  parties  to  it;  but,  if  no  rights  of  creditors  intervene, 
and  the  subscription  is  not  necessary  to  make  up  the  amount  of  stock 
required  by  the  charter,  so  that  there  is  no  fraud  upon  the  state,  the 
agreement  is  binding  upon  the  corporation  and  the  other,  sharehold- 
ers."* 

Subject  to  the  restrictions  above  stated,  a  corporation  may  accept 
subscriptions  upon  special  terms.  A  railroad  company  may  agree  to 
build  a  depot  at  a  certain  place  in  order  to  procure  subscriptions  from 
the  residents  of  that  neighborhood.^'*     It  may  be  agreed  that  the 

ite  White  Mountain  R.  Co.  t.  Eastman,  34  N.  H.  124;  Melvin  ▼.  Insurance  Co., 
80  lU.  446;  Union  Mut.  Life  Ins.  Co.  ▼.  Frear  Stone  Manufg  Co.,  97  111.  537; 
HickUng  t.  Wilson,  104  111.  54;  Bates  ▼.  Lewis,  3  Ohio  St.  458;  Henry  ▼.  Rail- 
road Co.,  17  Ohio,  187;  Meyer  t.  Blair,  109  N.  Y.  600,  17  X.  E.  228;  York  Park 
Bldg.  Ass'n  T.  Barnes,  39  Neb.  834.  58  N.  W.  440,  W.  D.  Smith,  Caa.  Corp.  42, 
BheiK  Gas.  Corp.  21;  Northrop  t.  Bashnell,  38  Conn.  498;  Burke  ▼.  Smith,  16 
Wall.  390;  Upton  v.  Tribilcock,  91  U.  S.  45,  1  Camming,  Cas.  Priy.  Corp.  834; 
Robinson  t.  Railroad  Co.,  32  Pa.  St.  834;  Connecticut  &  P.  R.  R.  Co.  t.  Bailey, 
24  Vt.  465,  W.  D.  Smith  Caa.  Corp.  63»  Shep.  Cas.  Corp.  28;  Blodgett  v.  Morrill, 
20  Vt.  009.  So,  an  agreement  that  a  subscriber  may  withdraw  the  money  paid  for 
his  sham,  and  cancel  the  subscription,  is  void.  Melyin  t.  Insuianca  Oow,  supra; 
post,  p.  330. 

^•Y  See  the  cases  abore  dted. 

tss  Winston  ▼.  Brooks,  129  111.  64,  21  N.  E.  614. 

it*  Padncah  &  M.  R.  Co.  ▼.  Parks,  86  Tenn.  564,  8  S.  W.  842. 
Glk.Pr.Corp.— 20 
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Btock  may  be  paid  for  in  work  or  in  materials,  provided  the  work  or 
materials  are  an  equivalent  in  value.***^  "In  general,  subscriptions  to 
the  capital  stock  of  a  corporation  may  be  conditional  as  to  the  time, 
manner,  or  means  of  payment,  or  in  any  other  way  not  prohibited  by 
statute,  or  the  rules  of  public  policy,  and  not  beyond  the  corporate 
powers  of  the  corporation  to  comply  with."  *•* 

WJvo  may  JSecewe  Siibscriptions  on  Special  Terms. 

Only  the  managing  agents  of  a  corporation  are  authorized  to  re^ 
ceive  subscriptions  upon  special  terms.  They  cannot  be  received 
prior  to  incorporation  by  the  commissioners  appointed  to  recdve  sub- 
scriptipns,  unless  such  authority  is  expressly  conferred  upon  them 
by  the  charter  or  articles  of  association.^*'  But  a  subscription  upon 
special  terms,  received  by  such  agents  without  authority,  may,  if  not 
withdrawn,  be  treated  as  a  continuing  offer  to  the  corporation,  and 
will  become  binding  if  acoepted  by  the  managing  agents  after  the 
corporation  has  been  organized.^*'  An  agent  to  solicit  subscriptions, 
appointed  by  the  managing  agents  of  a  corporation  after  its  organiza- 
tion, cannot  accept  subscriptions  upon  special  terms  unless  authority 
to  do  so  has  been  conferred  upon  him.  If  he  does  accept  such  a  sub- 
scription, however,  without  authority,  the  managing  agents  maj  rat- 
ify his  act,  and  render  the  subscription  binding. 

CONDITIONAL  DBLIVBRY  OP  SUBSCBIPTION. 

113.  If  a  subscription  absolute  in  its  terms  is  delivered  In 
escrowy  to  take  effect  as  a  contract  only  upon  the 
fulfillment  of  a  condition — 

(a)  It  does  not  take  effect  until  the  condition  is  fulfilled, 

if  the  delivery  was  to  a  stranger,  and  not  to  the 
corporation  or  its  agent,  and  the  condition  may 
be  shown  by  parol  evidence. 

(b)  Most  courts,  perhaps,  hold  the  rule  to  be  the  same 

where  it  was  so  delivered  to  the  corporation  or  its 
agent;  but  some  courts  apply  the  rule  governing 
deeds  that  there  can  be  no  delivery  in  escrow  to 

1*0  Post,  p.  379.  *•*  1  Mot.  Corp.  §  83. 

!•!  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §83.  !•»  1  Mor.  Corp.  §  SS. 
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fhe  other  party  or  his  agent,  and  that  in  such  case 
the  oral  conditions  are  void,  and  tHe  delivery  ab- 
solute, 
(o)  The  subscriber  may  be  estopped  to  set  up  the  oral 
conditions  to  escape  liability  on  his  subscription, 
if  others  have  subscribed  and  paid  their  subscrip- 
tions in  the  belief  that  his  subscription  wets  abso- 
lute, or  if  persons  have  contracted  with  the  cor- 
poration in  such  beliefl 

A  written  subscription  to  stock,  like  other  written  instruments, 
ma  J  be  delivered  to  some  third  person  in  escrow;  that  is,  to  take  ef- 
fect as  a  contract  only  on  the  happening  of  a  contingency.  In  such  a 
case  it  will  not  take  effect  until  the  condition  is  fulfilled.  It  is  a 
well-settled  rule  that,  to  constitute  a  good  delivery  of  a  deed  in 
escrow,  the  instrument  must  be  delivered  to  some  third  person.  If  it 
is  delivered  to  the  other  party  or  his  agent,  the  condition  is  void,  and 
the  delivery  absolute,  for  a  delivery  in  fact  outweighs  verbal  condi- 
tions.^*^ Some  courts  have  applied  this  rule  to  contracts  not  under 
seal,  and  have  held  that  delivery  of  a  written  subscription  to  the 
agent  of  a  corporation  is  an  absolute  delivery  to  the  corporation.  It 
has  been  so  held  where  a  subscription  was  delivered  to  the  commis- 
sioners appointed  to  receive  subscriptions,^*"  and,  it  seems,  where  it 
was  delivered  to  the  promoter  of  a  corporation,  the  promoter  being 
regarded  as  the  agent  of  the  body  of  subscribers  to  take  and  hold  sub- 
scriptions.*** It  has  been  held  by  most  courts,  however,  that  where 
a  contract  absolute  in  its  terms  is  not  under  seal,  it  is  admissible  to 
show  by  parol  evidence  that  it  was  delivered,  even  when  delivered  to 
the  other  party  or  his  agent,  with  the  understanding  that  it  should  not 
be  operative  as  a  contract  from  its  delivery,  but  only  on  the  happen- 
ing of  a  contingency.**^  And  in  these  jurisdictions  the  rule  must 
apply  to  subscriptions  as  well  as  to  other  simple  contracts.*** 

Assuming  that  the  rule  last  stated  does  apply  to  subscriptions,  the 

i»4  Clark,  Cont.  78,  and  cases  there  cited. 

!•■  Wight  y.  Bailroad  Co.,  16  B.  Mon.  (Ky.)  4. 

!••  Minneapolis  Threshing-Mach.  Co.  t.  Davis,  40  Minn.  110,  41  N.'  W.  1020. 

191  Westman  y.  Krumweide,  30  Minn.  313,  15  N.  W.  256. 

2*s  Cass  y.  Bailway  Co.,  80  Pa.  St  31. 
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doctrine  of  equitable  estoppel  may  prevent  the  subscriber  from  set- 
ting up  the  defense  to  defeat  an  action  on  his  subscription.  Accord- 
ing to  this  doctrine,  where  a  person,  by  his  words  or  conduct,  will- 
fully causes  another  to  believe  in  the  existence  of  a  certain  state  of 
facts,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  pre- 
vious condition,  he  is  estopped  from  denying  the  truth  of  such  facts 
to  the  prejudice  of  the  other.  It  has  been  held,  therefore,  that  where 
a  person  subscribes  to  the  stock  of  a  proposed  corporation,  and  de- 
livers the  subscription  to  the  promoter,  or  other  agent,  and  other  per- 
sons, without  notice  of  any  oral  condition  attached  to  such  delivery, 
also  subscribe  to  the  stock,  and  pay  the  same  in,  and  in  reliance  on 
the  subscriptions  the  corporation  is  organized,  engages  in  its  busi- 
ness, expends  large  sums  of  money,  and  contracts  liabilities  therein, 
such  person,  when  sued  for  installments  due  on  his  stock  subscrip- 
tions, will  not  be  allowed  to  defeat  a  recovery  by  showing  that  he  at- 
tached a  secret  oral  condition  to  the  delivery  of  his  subscription.^** 

SUBSCRIPTION  OP  ENTIBB  CAPITAIr-DISTBIBUTION. 

114.  There  is  an  implied  condition  tliat  the  whole  amount 
of  stock  specified  in  the  charter,  articles  of  associa- 
tion, contract  of  subscription,  or  fixed  by  the  cor- 
porators or  directors  -when  authorized  to  settle  the 
same,  shall  be  actually  taken  by  bona  fide,  bind- 
ing, absolute,  and  unconditional  subscriptions,  be- 
fore the  subsciabers  shall  be  liable  on  their  sub- 
scriptions.   But 

(a)  The  implication  may  be  rebutted  by  the  terms  of 

the  charter,  articles  of  association,  or  contract  of 
subscription. 

(b)  A  subscriber  may  expressly  or  impliedly  waive  the 

condition. 

116.  Where  stock  is  subscribed  in  excess  of  the  authorized 
amount,  and  a  distribution  becomes  necessary,  the 
distribution  is  a  condition  precedent  to  liability  on 
subscriptions. 

!••  Minneapolis  Threahing-Macfa.  Co.  y.  Daria,  40  Minn.  110,  41  N.  W.  1020. 
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Where  the  charter  or  articles  of  association  fix  the  amount  of 
the  capital  stock  of  the  corporation,  there  is  generally  an  implied 
condition  that  the  full  amount  shall  be  actually  taken  before  the 
subscribers  shall  be  liable  on  their  subscriptions.**®  The  same  im- 
plication arises  where  the  contract  of  subscription  fixes  the  amount 
of  the  capital  stock.'*^  And  it  arises  where  the  amount  is  fixed  by 
the  corporators  or  board  of  directors,  when  they  are  authorized  to 
settle  the  same.  In  such  a  case  the  amount  of  stock  must  be  set- 
tled and  subscribed.'®'  The  rule  also  applies  where  the  charter  au- 
thorizes the  corporation,  when  organized  under  a  fixed  capital,  to 
increase  it  When  so  increased,  the  amount  fixed  becomes  the  cap- 
ital which  must  be  subscribed  before  legal  assessments  can  be 
made.*®*    The  condition  need  not  be  expressed.    It  arises  by  im- 

200  Anderson  v.  Railroad,  01  Tenn.  44,  17  S.  W.  803,  W.  D.  Smith,  Gas.  Oorp. 
63,  Shep.  Cas.  Corp.  12;  Salem  Milldam  Corp.  t.  Ropes,  6  Pick.  (Mass.)  23;  Stone- 
ham  Branch  R.  Co.  t.  Gould,  2  Gray  (Mass.)  277;  Penobscot  R.  Co.  t.  Dam- 
mer,  40  Me.  172;  Penobscot  R.  Co.  t.  White,  41  Me.  612;  Denny  Hotel  Co.  of 
Seattle  y.  Schnim,  6  Wash.  184,  82  Pac.  1002;  Connecticut  A  P.  R.  R.  Co.  t. 
Bailey,  24  Yt.  466,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Cat.  Corp.  28;  Hughes 
r.  Manufacturing  Co.,  84  Md.  816,  831;  Bray  v.  Farwell,  81  N.  Y.  600;  New 
Hampshire  Central  Railroad  t.  Johnson,  30  N.  H.  390;  Read  t.  Gas  Co.,  0  Heislc. 
(Tenn.)  646;  Masonic  Temple  Ass'n  of*  Minneapolis  v.  Channell,  48  Minn.  353, 
46  N.  W.  716;  Anyil  Min.  Co.  t.  Sherman,  74  Wis.  226,  42  N.  W.  226;  Exposi- 
tion Ry.  &  Imp.  Co.  y.  Canal  St  B.  Ry.  Co.,  42  La.  Ann.  870,  7  South.  627; 
International  Fair  &  Exposition  Asa'n  y.  Wallcer,  88  Mich.  62,  40  N.  W.  1086; 
Portland  &  F.  R.  Co.  y.  Spillman,  28  Or.  687,  82  Pac.  688;  Hale  y.  Sanborn, 
16  Neb.  1,  20  N.  W.  07. 

201  See  People's  Ferry  Co.  y.  Balch,  8  Gray  (Mass.)  803;  Troy  &  Q.  R.  Co.  y. 
Newton,  Id.  606;  Atlantic  Cotton  Mills  y.  Abbott,  0  Cush.  (Mass.)  423;  T'nion 
Hotel  Co.  T.  Hersee,  70  N.  Y.  464;  Brand  v.  Railroad,  77  Ga.  606,  1  S.  E.  266; 
Philadelphia  A  W.  C.  R.  Co.  y.  Hickman,  28  Pa.  St.  318;    ante,  p.  207. 

SOI  Anderson  y.  Railroad,  01  Tenn.  44,  17  S.  W.  808,  W.  D.  Smith,  Cas.  Corp. 
63,  Shep.  Cas.  Corp.  12;  Troy  &  G.  R.  Co.  y.  Newton,  8  Graj  (Mass.)  606;  Pro- 
prietors of  Cabot  &  West  Springfield  Bridge  y.  Chapin,  6  Cush.  (Mass.)  60; 
Atlantic  Cotton  Mills  y.  Abbott,  0  Cush.  (Mass.)  423;  Haakell  y.  Worthington, 
04  Mo.  660,  7  S.  W.  481;  Rockland,  Mt  D.  &  S.  Steamboat  Co.  y.  Sewall,  80 
Me.  400,  14  Atl.  080. 

SOS  Read  y.  Gas  Co.,  0  Heisk.  (Tenn.)  646.  And  see  Baton  y.  Bank,  144 
Bfass.  260,  10  N.  E.  844;  Winters  v.  Armstrong,  87  Fed.  608.  In  Nutter  y. 
Railroad  Co.,  6  Gray  (Mass.)  86,  a  railroad  company  yoted  to  issue  600  additional 
shares  for  the  purpose  of  raising  money  to  pay  off  indebtedness,  and  to  allow 
each  stockholder  to  take  one  new  share  for  eyery  two  shares  held  by  him,  pro- 
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plication,  says  Mr.  Cook,  ^from  the  just  and  reasonable  nnder^ 
standing  of  a  subscriber  that  he  is  to  be  aided  by  other  subscrip- 
tions"; and  ^^e  rule  is  supported  also  bj  public  policy,  in  that 
corporate  creditors  have  a  right  to  rely  on  the  belief  that  the  full 
capital  stock  of  the  corporation  has  been  subscribed.''  *^^ 

The  implication  may  be  rebutted  by  the  terms  of  the  charter, 
articles  of  association,  or  contract  of  subscription,  as  where  the 
corporation  is  authorized  to  commence  business  before  the  whole 
capital  stock  is  subscribed.'®'  And  a  subscriber  may  expressly 
or  impliedly  waive  the  condition.  A  waiver  will  generally  be  im- 
plied if  the  subscriber  consents  to  the  letting  of  contracts,  the  crea- 
tion of  debt,  or  the  doing  of  any  corporate  act  involving  the  ne- 
cessity  of  calling  in  the  subscribed  stock,  unless  the  charter  ex- 
pressly forbids  the  doing  of  any  corporate  act  until  the  requisite 

Tided  be  should,  by  a  certain  daj,  •ubscribe  tbetefor,  and  psj  a  part  of  the 
amoont,  and  give  notee  for  the  remainder.  It  was  held  that  there  was  no  impUed 
condition  that  the  whole  600  shares  should  be  issued,  and  that  the  failure  of 
the  corporation  to  issue  that  amount  was  no  ground  for  maintaining  an  action 
by  a  subscriber  for  some  of  such  stock  to  recover  baclc  the  money  paid  by  him 
thereon,  nor  for  defeating  an  action  on  the  notes  given  by  hiniL 

104  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  8  176.  And  see  Stoneham  Branch  R. 
Go.  ▼.  Gould,  2  Gray  (Mass.)  277;  Denny  Hotel  Co.  of  Seattle  y.  Schram^  6 
Wash.  184,  82  Pac.  1002. 

S06  Arkadelphia  CoUon  Mills  y.  Trimble,  54  Ark.  816,  16  S.  W.  776;  Schloss 
T.  Trade  Co.,  87  Ala.  411,  6  South.  860;  Anderson  v.  Railroad  Co.,  01  Tenn. 
44,  17  S.  W.  808,  W.  D.  Smith,  Cas.  Corp.  68,  Shep.  Cas.  Corp.  12;  West  y. 
Crawford,  80  Cal.  10,  21  Pac.  1123;  Penobscot  &  K.  R.  Co.  y.  Bartlett,  12 
Gray  (Mass.)  244;  Willamette  Freighting  Co.  t.  Stannus,  4  Or.  261;  Aatoria 
A  S.  C.  R.  Co.  y.  Hill,  20  Or.  177,  25  Pac.  879;  Port  Edwards,  C.  A  N.  Ry.  Co. 
▼.  Arpin,  80  Wis.  214,  49  N.  W.  828.  Where  the  corporation  Is  authorised  to 
begin  business  when  a  part  of  its  capital  stock  is  subscribed,  subscription  of  that 
amount  only  is  necessary  before  assessments  can'  be  made.  Schenectady  &  S. 
Plank-Road  Co.  y.  Thatcher,  11  N.  Y.  102;  Boston,  Barre  &  G.  R.  Co.  y.  Wel- 
lington, 118  Mass.  79.  And  see  the  other  cases  dted  in  this  note.  In  Arka- 
delphia Cotton  Mills  y.  Trimble,  54  Aik.  816,  16  S.  W.  776,  the  articles  of 
association  provided  that  **the  capital  stock  of  said  corporation  shall  be  $50,000, 
of  which  $14,500  has  been  subscribed,  «  •  •  and  the  residue  may  be  issued 
and  disposed  of  as  the  board  of  directors  may  from  time  to  time  order  and  di- 
rect." The  company  had  begun  business  before  the  defendant  subscribed  for  his 
stock.  It  was  held  that  the  implied  condition  that  no  subscription  shall  be 
payable  until  the  whole  capital  stock  is  subscribed  did  not  arise.  And  see  Nut- 
ter y.  Railroad  Co.,  note  203,  supra. 
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stock  is  taken.'®*  So  a  waiver  may  be  implied  if  a  subscriber  acts 
as  a  stockholder  or  officer  of  the  corporation,*®^  or  pays  installments 
on  his  subscription,  knowing  that  the  entire  capital  stock  has  not 
been  subscribed.*®* 

It  has  been  held  that  an  assessment  for  the  purpose  of  defray- 
ing preliminary  expenses,  as  expenses  incurred  in  obtaining  the  act 
of  incorporation,  and  ascertaining  the  practicability  and  utility  of 
the  enterprise,  is  valid.*®* 

It  is  almost  too  clear  to  require  the  citation  of  authority  that  sub- 
scriptions cannot  be  counted  in  order- to  make  up  the  required 
amount,  unless  they  are  binding.  Subscriptions,  therefore,  by  mar- 
ried women,  infants,  and  insane  persons,  which  are  void  or  voidable 
under  the  law  of  the  particular  jurisdiction,  cannot  be  taken  into 
consideration  unless  paid  in.*^*  Nor  can  ultra  vires  subscriptions 
by  a  corporation  be  considered.***  Unauthorized  and  unratified  sub- 
scriptions by  one  as  agent  for  another  cannot  be  counted  in  those 
jurisdictions  where  it  is  held  that  the  person  assuming  to  act  as 
agent  does  not  himself  become  a  shareholder.**'  It  is  otherwise 
where,  as  in  some  states,  it  is  held  that  he  does  himself  become  a 

>oft  Anderson  y.  Railroad  Co.,  81  Tenn.  44,  17  S.  W.  808,  W.  D.  Smith,  Oas. 
Corp.  53,  Shep.  Gas.  Oorp.  12;  Hamilton  v.  Railroad  Ck>.,  144  Pa.  St.  34,  2;^  Atl. 
53;  Gibbons  t.  Ellis,  83  Wis.  434,  53  N.  W.  701.  See  GaUfomla  Southern 
Hotel  Go.  T.  Gallender,  94  Gal.  120,  29  Pac.  859. 

s«T  Masonic  Temple  Ass'n  y.  Ghannell,  43  Minn.  853,  46  N.  W.  716;  Gor- 
nell's  Appeal,  114  Pa.  St.  153,  6  Atl.  258;  Auburn  Opera-House  A  P.  Aas'n  y. 
Hill  (Gal.)  82  Pac.  587.  There  is  no  such  waiyer,  howeyer,  from  the  fact  that 
a  subscriber,  without  knowledge  that  the  requisite  amount  of  stock  had  not  been 
taken,  on  seyeral  occasions  consented  to  and  waived  notice  of  stockholders' 
meetings,  and  on  one  occasion  yoted  by  proxy  at  a  special  meeting.  Portland 
ft  F.  R.  Go.  y.  Spillman,  23  Or.  587,  32  Pac.  688.  See  International  Fair  A 
Exp.  Ass'n  y.  Walker,  88  Mich.  62,  49  N.  W.  1086. 

SOS  See  Gomell's  Appeal,  114  Pa.  St  153,  6  Atl.  258. 

>o»  Salem  Milldam  Gorp.  y.  Ropes,  6  Pick.  (Mass.)  23;  Gentral  Turnpike  Gorp. 
y.  Valentine,  10  Pick.  (Mass.)  142;  Anyil  Min.  Go.  y.  Sherman,  74  Wis.  226,  42 
N.  W.  226. 

sioPhilUps  y.  Bridge  Go.,  2  Mete  (Ky.)  219;  Appeal  of  Hahn  (Pa.)  7  AtL 
482;    ante,  p.  275. 

sii  Denny  Hotel  Go.  y.  Schram,  6  Wash.  134,  32  Pac.  1002;   ante,  p.  151. 

SIS  Salem  Milldam  Gorp.  y.  Ropes,  9  Pick.  (Mass.)  187;  Oalifornia  Southern 
Hotel  Go.  y.  Russell,  88  Gal.  277,  26  Pac.  105;  ante,  p.  291. 
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shareholder,  and  liable  on  the  subscription.^^'     CJonditional  sub- 
scriptions cannot  be  taken  into  consideration  unless  the  conditions 
have  been  fulfilled,  so  that  they  have  become  absolute  and  uncon- 
ditional;  and  the  burden  of  showing  this  is  on  the  corporation  or 
creditors  seeking  to  enforce  the  subscriptions.***    Bubscriptions  by 
fictitious  persons,  or  persons  known  to  be  insolvent,  cannot  be  count- 
ed.**'    But  apparent  responsibility  is  all  that  can  be  required.    A 
subscription  cannot  be  avoided,  nor  an  action  thereon  defeated,  be- 
cause of  the  financial  irresponsibility  of  other  subscribers  for  shares 
necessary  to  be  subscribed,  if  the  other  subscriptions  were  taken  in 
good  faith  from  persons  apparently  responsible,***    Whether  a  sub- 
scription upon  special  terms  can  be  counted  depends  upon  whether 
the  terms  reduce  the  amount  to  be  paid  upon  the  subscription  below 
par,  or  for  any  other  reason  render  the  subscription  invalid.     If 
they  do,  they  cannpt  be  counted.*"     Some  courts  allow  consider- 
ation of  subscriptions  entered  into  in  good  faith,  payable  in  labor 
or  materials,  if  the  value  of  the  labor  or  materials  equals  the  amount 
of  the  subscription.***    By  the  weight  of  authority,  however,  such 
subscriptions  cannot  be  considered.*** 

Sit  See  State  y.  Smithy  48  Vt.  266,  284. 

si«  Brand  v.  RaUroad  Co.,  77  Ga.  606,  1  S.  B.  255;  Oskaloosa  Agr,  Works  y. 
Parkhurot,  54  Iowa,  857,  6  N.  W.  547;  Portland  &  F.  R.  Go.  y.  Spillman,  23 
Or.  587,  82  Pac.  688;  California  Southern  Hotel  Co.  y.  RuBsell,  88  CaL  277,  26 
Pac.  105;  Central  Turnpike  Corp.  y.  Valentine,  10  Pick.  (Mass.)  142. 

116  Lewey's  Island  R.  Co.  y.  Bolton,  48  Me.  451.  See  Denny  Hotel  Co.  of 
Seattle  y.  Schram,  6  Wash.  134,  32  Pac.  1002. 

ii«  Penobscot  R.  Co.  y.  White,  41  Me.  512;  Salem  Milldam  Corp.  y.  Ropea, 
9  Pick.  (Mass.)  187.  It  is  otherwise  if  the  corporation  treats  such  aubscriptions 
as  inyalid,  and  ignores  them.    Salem  Milldam  Corp.  y.  Ropes,  aupra. 

«iT  See  New  York  Exchange  Co.  v.  De  Wolf,  31  N.  Y.  273;  Blodgett  y.  Mor- 
rill, 20  Vt.  509.  In  Rutland  &  B.  R.  Co.  y.  Thrall,  35  Vt.  536,  the  full  amount 
of  stock  was  subscribed,  but  subscriptions  contained  a  proyision  that  interest 
should  be  paid  by  the  corporation  on  all  sums  assessed  and  paid  in,  from  the 
time  of  payment  until  the  plaintifiTs  road  should  be  put  in  operation.  It  was 
held  that  tills  proyision  did  not  amount  to  an  agreement  to  pay  back  to  the  sub- 
scribers a  part  of  the  capital  stock,  so  as  to  result  in  the  whole  stock  not  being 
subscribed. 

SIS  See  Phillips  y.  Bridge  Co.,  2  Mete.  (Ky.)  219. 

SI*  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  8  180;  New  York,  H.  &  N.  R.  Co. 
T.  Hunt,  39  Conn.  75  (compare  Ridgefield  &  N.  Y.  R.  Co.  y.  Brush,  4S  Conn.  86); 
Troy  &  G.  R.  Co.  y.  Newton,  8  Gray  (Mass.)  696. 
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The  fact  that  the  full  amount  of  capital  stock  has  been  subscribed 
maj  be  shown  by  the  records  of  the  corporation,  subject,  of  course, 
to  rebuttal  by  evidence  to  the  contrary.***  If  the  legislature  has  ap- 
pointed commissioners  to  take  subscriptions,  and  made  it  their 
duty,  when  the  required  amount  is  raised,  to  notify  a  meeting  of 
subscribers  for  the  organization  of  the  corporation,  and,  after  or- 
ganization, to  certify  the  fact  to  the  secretary  of  state,  the  cer- 
tificate of  the  commissioners  showing  that  the  required  amount  of 
stock  was  subscribed  is  conclusive,  and  a  subscriber  cannot  defeat 
an  action  on  his  subscription  by  alleging  that  some  of  the  subscrip- 
tions were  not  bona  fide.*** 

JSocemve  SiibscripPion — Distribution. 

If  more  than  the  authorized  amount  of  stock  is  subscribed,  so  that 
a  distribution  becomes  necessary  in  order  to  determine  who  are 
stockholders,  and  the  number  of  shares  each  subscriber  is  entitled 
to,  a  distribution  is  necessary  before  a  subscriber  can  be  held  lia^ 
ble.***  In  the  distribution  of  stock  the  commissioners  act  judicially, 
and  all  must  be  present  to  hear  and  consult,  though  a  majority  may 
decide.  A  distribution  at  a  meeting  of  less  than  all  of  them  is  coram 
non  judice  and  void.*** 

PAYMENT  OF  DEPOSIT. 

116.  There  is  a  conflict  of  opinion  as  to  the  effect  of  a 
failure  to  comply  with  a  requirement  in  the  char- 
ter or  general  law  that  a  deposit^  or  percentage  of 
each  subscription,  shall  be  paid  at  the  time  of  sub- 
scribing. 

tf  Penobscot  B.  Go.  y.  Dummer,  40  Me.  172. 

>si  Connecticut  &  P.  R.  R.  Go.  t.  Bailey,  24  Vt  466,  W.  D.  Smith,  Oas. 
Corp.  63,  Shep.  Cas.  Corp.  28. 

sss  Burrows  y.  Smith,  10  N.  Y.  550.  Such  excessive  subscription  must  be 
affirmatiTely  shown,  in  an  action  on  a  subscription,  in  order  to  put  the  corpora- 
tion to  proof  of  a  distribution;  the  presumption  being  that  no  more  than  the  au- 
thorised amount  was  subscribed.  Buffalo  &  N.  Y.  O.  R.  Oo.  r.  Dudley,  14  N. 
Y.  886,  846. 

»s  Crocker  t.  Oranc^  21  Wend.  (N.  Y.)  211« 
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(a)  Where  the  subscription  is  prior  to  organization,  it 

is  held: 

(1)  In  some    states,  that  the  provision  is  for  the 

benefit  of  the  public,  and  that  noncompli- 
ance renders  a  subscription  void. 

(2)  In  other  states,  that  the  provision  is  for  the 

benefit  of  the  corporation,  and  may  be  -wcdved 
by  it,  or  that  the  subscriber  cannot  take  ad- 
vantage of  his  own  wrong  in  failing  to  pay. 

(b)  Where  the  -subscription  is  after  incorporation,  the 

provision  will  be  construed  as  intended  for  the 
benefit  of  the  corporation,  unless  the  intention  of 
the  legislature  to  the  contrary  is  dear,  and  non- 
compliance is  no  defense  in  an  action  on  the  sub- 
scription. 

It  is  often  proTided,  both  in  general  laws  authorizing  the  for- 
mation of  corporations  and  in  special  charters,  that  a  deposit,  or 
a  certain  percentage  of  subscriptions,  shall  be  paid  at  the  time  of 
subscribing.  There  is  a  direct  conflict  of  opinion  as  to  the  object 
of  this  provision,  and  the  authorities,  therefore,  do  not  agree  as  to 
the  effect  of  a  failure  to  comply  therewith  on  subscriptions.  Some 
courts  .have  thought  that  the  object  in  the  case  of  subscriptions  prior 
to  organization,  is  to  insure  bona  fide  subscriptions,  and  ^^to  prevent 
the  subscription  list  from  being  filled  with  the  names  of  nominal 
subscribers  and  the  creatures  of  others,"  '^^  and  that  the  provision 
is  intended  not  merely  for  the  benefit  of  the  corporation,  but  as  a 
protection  to  the  public,  to  prevent  charters  from  being  obtained 
fraudulently  and  by  irresponsible  persons.  These  courts  hold  that 
payment  of  the  deposit  in  the  case  of  subscriptions  prior  to  incorpo- 
ration is  a  condition  precedent  to  the  right  of  the  subscriber  to 
membership,  and  to  his  liability  on  his  subscription;  and  that  the 
condition,  being  imposed  on  grounds  of  public  policy,  and  not  merely 
for  the  benefit  of  the  particular  corporation,  cannot  be  waived, 

ti4  President,  etc*  of  Hibernia  Turniuke  Boad  y.  Henderson,  8  Serg.  &  R, 
(Pa.)  219,  226. 
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either  by  the  commisfiioners  appointed  to  receive  subscriptions  or 
by  the  corporation  itself  when  organized.**'  Other  courts  hold  ei- 
ther that  the  provision  is  intended  for  the  benefit  of  the  corporation, 
and  may  therefore  be  waived  by  it,  or  that  it  is  the  duty  of  the  sub- 
scriber to  pay,  and  that  he  cannot  take  advantage  of  his  own  wrong 
in  failing  to  do  so;  and  they  therefore  hold  that  failure  to  pay  the 
deposit,  while  it  would  give  the  corporation  a  right  to  refuse  to  rec- 
ognize the  subscription,  does  not  render  it  void,  and  cannot  be  set 
up  to  defeat  an  action  by  the  corporation  or  its  creditors  against  the 
subscriber."*  Perhaps  the  former  of  these  views  is  supported  by 
the  weight  of  authority.  The  latter  seems  the  better  sustained  by 
reason.  Of  course,  if  the  legislature  clearly  expresses  the  intention 
that  there  shall  be  no  liability  on  the  subscription  if  the  deposit  is 
not  paid,  the  statute  must  be  given  this  effect. 

It  would  seem  clear  that  a  provision  requiring  payments  by  sub- 
scribers to  the  stock  of  a  corporation  that  is  already  organized  must 
be  considered  as  intended  for  the  benefit  of  the  corporation  only,  and 
may  be  waived  by  it,  and  so  it  has  been  held.**^  Where  a  statute 
appointed  commissioners  to  open  books  and  receive  subscriptions, 
and  provided  that  when  a  certain  amount  should  be  subscribed  they 
should  certify  that  fact  to  the  governor,  who  should  thereupon  issue 

2i8Jenkini  y.  President,  etc,  1  Gaines,  Gas.  (N.  Y.)  86;  President,  etc.,  of 
Highland  Turnpike  y.  M'Kean,  11  Johns.  (N.  Y.)  88;  Black  Riyer  &  N.  R.  Go. 
y.  Glarke,  25  N.  Y.  208;  Beach  y.  Smith,  SO  N.  Y.  116;  New  York  &  O.  M.  R. 
Co.  V.  Van  Horn,  57  N.  Y.  473;  President,  etc.,  of  Hibernia  Turnpike  Road  y. 
Henderson,  8  Serg.  &  R.  (Pa.)  219;  Boyd  y.  Railway  Go.,  90  Pa.  St.  169;  Tag- 
gart  y.  Railroad  Go.,  24  Md.  563. 

S2«  Wight  y.  Railroad  Go.,  16  B.  Mon.  (Ky.)  4,  citing  President,  etc.,  of  Union 
Turnpike  Road  y.  Jenkins,  1  Gaines  (N.  Y.)  381,  which  was  reyersed  in  Jenkins 
•  y.  President,  etc.,  1  Gaines,  Gas.  (N.  Y.)  86;  Illinois  Riyer  R.  Go.  y.  Zimmer, 
20  111.  654,  relying  on  Wight  y.  Railroad  Go.,  supra;  Stuart  y.  RaUroad  Go.,  82 
Grat.  (Va.)  146,  166  (where  no  reasons  are  glyen  nor  authorities  cited);  Henry 
y.  Railroad  CJo.,  17  Ohio,  187  (dictum);  Minneapolis  &  St.  L.  Ry.  Go.  y.  Bas- 
sett,  20  Minn.  535  (Gil.  478).  (Compare  Vermont  Gent.  R.  Co.  t.  Clayes,  21 
Vt.  80  (distinguished  in  Taggart  y.  Railroad  Co.,  24  Md.  563). 

stT  This  distinction  was  expressly  recognized  in  Taggart  y.  Railroad  Co.,  24 
Md.  563,  and  was  so  decided  in  Oler  y.  Railroad  Co.,  41  Md.  593,  and  Webb  y. 
RaUioad  Co.,  77  Md.  92,  26  Atl.  113.  And  see  Montpelier  &  W.  R.  R.  Co.  y. 
Langdon,  46  Vt.  284.  But  see  Black  River  &  U.  R.  Go.  y.  Clarke,  25  N.  Y. 
208,  and  the  other  New  York  cases  cited  in  note  225,  supra. 
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letters  of  incorporation,  it  was  held  that  a  provision  in  that  section 
of  the  statute  requiring  five  dollars  on  each  share  to  be  paid  tiie 
commissioners  at  the  time  of  subscribing  only  applied  to  subscrip- 
tions received  by  the  commissioners,  and  that  the  corporation,  after 
organization,  could  receive  subscriptions  without  such  payment.'** 

Where  payment  of  a  deposit  at  the  time  of  subscribing  is  required 
by  the  statute,  payment  not  at  the  time,  but  subsequently,  render* 
the  subscription  binding.***  So,  where  a  person  subscribed  for 
stock  on  the  understanding  that  the  first  installment  of  10  per  cent, 
required  to  be  paid  at  the  time  of  subscribing  should  be  paid  in  sub- 
sequent services,  and  he  subsequently  claimed  more  for  such  serv- 
ices actually  rendered  than  such  installment,  and  the  corporation 
paid  him  the  balance,  it  was  held  that  the  subscription  was  bind- 
ing.***  Payment  is  often  expressly  required  to  be  made  in  money  or 
cash,  and,  even  in  the  absence  of  such  an  express  requirement,  the 
statute  would  be  construed  to  mean  payment  in  money  or  its  equiv- 
alent. Payment  by  a  note  is  not  sufficient.**^  A  check  may  be  re- 
ceived for  the  deposit  in  the  usual  course  of  business,  and,  if  pre- 
sented and  paid,  will  be  a  compliance  with  the  statute;  *•*  but  the 
commissioners  cannot  receive  indorsed  checks  if  it  is  known  that 
the  drawers  have  no  funds,  nor  could  a  check  be  taken  and  held  for 
the  purpose  of  evading  the  statute.***  The  deposit  may  be  paid  in 
services  which  the  company  has  a  right  to  contract  and  pay  for,  aa 
this  is  equivalent  to  payment  in  cash.*** 

DELIVERY  OF  CBBTIPICATB, 

• 

117.  A  certificate  of  stock,  being  merely  evidence  of  the 
ownership  of  shares,  is  not  necessary  to  make  & 
subscriber  a  stockholder,  with  all  the  rights,  and 

tit  Philadelphia  &  W.  C.  R.  Go.  r.  Hickman,  28  Pa.  St.  3ia  And  tee  Southern- 
Life  Inturance  &  Trust  Co.  v.  Lanier,  5  Fla.  110. 

229  Black  RiTer  &  U.  R.  Co.  ▼.  Clarke,  25  N.  Y.  20a 

280  Beach  y.  Smith,  30  N.  Y.  116. 

tti  Boyd  Y.  Railway  Co.,  90  Pa.  St.  168.  Compare  Greenville  &  C.  R.  Go. 
T.  Woodsidea,  5  Rich.  (S.  0.)  145. 

ttt  Rothchild  V.  Hoge,  43  Fed.  97,  100. 

288  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  211. 

tt4  Beach  y.  Smith,  30  N.  Y.  116. 
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• 

subject  to  all  the  liabilities,  of  stockholders.  Nor 
is  delivery  or  tender  of  a  certificate  necessary  before 
action  on  a  subscription,  unless  made  so  by  the 
tenns  of  the  subscription. 

A  certificate  of  stock  is  merely  evidence  of  the  ownership  of  shares 
by  the  holder,  and  is  not  at  all  necessary  to  membership,  even  where 
issuance  of  certificates  is  required  by  the  charter.  In  such  a  case, 
if  the  corporation  refuses  to  issue  a  certificate  to  a  subscriber,  a 
court  of  equity  might  compel  it  to  do  so;  but  mere  failure  to  issue 
or  tender  a  certificate  does  not  prevent  a  subscriber  from  becoming 
a  shareholder,  with  all  the  rights,  and  subject  to  all  the  liabilities, 
of  shareholders.**"  Nor  is  the  tender  of  a  certificate  necessary  be- 
fore bringing  an  action  on  a  subscription.**'  The  parties  may,  how- 
ever, expressly  contract  that  the  stock  shall  not  be  paid  for  until 
the  certificate  has  been  issued  and  delivered,  and  in  such  a  case  no 
action  can  be  maintained  by  the  corporation  on  the  subscription 
until  it  has  delivered  or  tendered  a  certificate.**^  The  rule  that  a 
certificate  need  not  be  delivered  or  tendered  in  order  to  maintain 
an  action  on  a  subscription  does  not  apply  to  the  case  of  a  sale  of 
stock,  but  such  a  contract  stands  on  the  same  footing  as  a  contract 
of  sale  of  any  other  property.*** 

ate  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94;  Brigham  v.  Mead,  10  Allen 
(Mass.)  245;  Wemple  ▼.  Railroad  Co..  120  111.  196,  11  N.  B.  906;  Walter  A. 
Wood  Harvester  Co.  v,  Robbins,  56  Minn.  48,  57  N.  W.  UlT.  W.  I).  S  •  -  •. 
Cas.  Corp.  44;  Columbia  Electric  Co.  ▼.  Dixon,  46  Minn.  463,  49  N.  W.  244; 
Beckett  v.  Houston,  32  Ind.  393,  398;  Spear  v.  Crawford,  14  Wend.  (N.  Y.)  20; 
Rutter  ▼.  Kilpatrick,  63  N.  Y.  604;  Webb  v.  Railroad  Co.,  77  Md.  92,  26  Atl. 
113;  New  Albany  &  S.  R.  Co.  ▼.  McCormick,  10  Ind.  499;  Miller  v.  Road  Co.,  o\L. 
Ind.  61;  Schaefifer  t.  Insurance  Co.,  46  Mo.  248;  Fulgam  t.  Railroad  Co.,  44 
Ga.  597;  Chaffln  v.  Cummings,  87  Me.  76;  Courtright  y.  Deeds,  37  Iowa,  503; 
Mitchell  y.  Beckman,  64  Oal.  117,  28  Pac.  110. 

ss<  Cases  above  cited. 

«»T  See  Marson  y.  Deither,  49  Minn.  428,  52  N.  W.  38;  Courtright  v.  Deeds, 
87  Iowa,  606. 

«•«  Marson  y.  Deither,  49  Minn.  423,  52  N.  W.  88;  Summen  y.  Sleeth,  45  Ind. 
698;  Fulgam  y.  Railroad  Co.»  44  Chi.  697. 
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BEMEDY  OF  COBPOBATION  ON  SUBSCBIPTIONa 

118.  In  most  states  a  subscription  to  the  capital  stock  of  a 

corporation  implies  a  promise  to  pay  assessments, 
upon  which  the  corporation  may  maintain  assump- 
sit. In  Massachusetts  and  several  other  New  Eng^- 
land  states  an  express  promise  must  be  shown. 

119.  A  corporation  has  no  inherent  power  to  forfeit  or  sell 

shares  upon  nonpayment  of  assessments;  but  the 
power  is  almost  always  expressly  conferred.  The 
power  must  be  exercised  in  strict  accordance  with 
the  charter  or  statute,  or  the  forfeiture  or  sale  will 
be  invalid. 

120.  The  fact  that  the  corporation  is  fc^von  the  remedy  by 

forfeiture  does  not  prevent  it  from  maintaining 
assumpsit.    The  remedies  are  cumulative. 

12L  A  forfeiture  releases  the  subscriber  from  further  lia- 
bility, but  it  is  otherwise  where  the  charter  pro- 
vides for  a  sale  of  the  shares,  and  leaves  the  sub- 
scriber liable  for  any  deficiency. 

Action  to  Secover  Aasessmenta. 

In  several  of  the  New  England  states,  including  Massachusetts,  it 
is  the  settled  doctrine  that  a  mere  subscription,  or  agreement  to  take 
shares  in  a  corporation,  though  accepted  and  acted  upon  by  the  cor- 
poration after  its  organization,  does  not  raise  an  implied  promise  on 
the  part  of  the  subscriber  to  pay  assessments  on  the  shares,  so  as  to 
entitle  the  corporation  to  maintain  assumpsit  on  the  subscription; 
that  to  support  such  an  action  an  express  promise  to  pay  must  be 
shown;  and  that  an  agreement  to  take  shares  is  not  an  express  prom- 
ise to  pay  assessments.***     In  these  states,  in  the  absence  of  an  ex- 

2s»  Andover  &  Medford  Turnpike  Gotp.  t.  Gould,  6  Mass.  40;  Meduudcir 
FouDdry  &  Machiue  Go.  t.  Hall,  121  Mass.  272;  Katama  Land  Go.  ▼.  Jemegan, 
126  Mass.  155;  Franklin  Glass  Go.  v.  Alexander,  2  N.  H.  380;  dictum  in  Gon- 
necticut  &  P.  R.  R.  Go.  y.  Bailey*  24  Vt  465,  W.  D.  Smith,  Gaa.  Corp.  68, 
Shep.  Gas.  Gorp.  28.  But  see  Windsor  Electric  Light  Go.  y.  Tandy,  66  Vt.  248, 
29  AtL  248. 
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press  promise,  the  only  remedy  of  the  corporation  is  that  given  it  by 
the  statute,  generally  to  forfeit,  or  forfeit  and  sell,  the  shares  of  de- 
linquent sbarebolders.  In  most  states  the  courts  repudiate  this  doc- 
trine,  and  it  is  held  that  the  mere  fact  of  subscription,  where  the  sub- 
scription has  been  accepted  by  the  corporation,  raises  an  implied 
promise  on  the  part  of  the  subscriber  to  pay  assessments,  on  the 
ground  that  there  is  a  legal  liability  to  pay  them;  and  that,  'Vhen- 
ever  there  is  a  legal  liability,  the  law  creates  a  promise  upon  which 
an  action  of  assumpsit  will  lie."  ^^®  As  we  have  seen,  there  is  a 
sufficient  consideration  for  the  promise  in  the  interest  acquired  by  the 
subscriber  in  the  corporate  franchises  and  property,  and  the  right  to 
share  in  the  profits. 

Forfeitwre  and  Sals  of  Shares, 

A  corporation  has  no  inherent  power  to  forfeit  or  sell  the  shares 
of  stock  of  a  delinquent  shareholder  for  nonpayment  of  assessments 
That  is  not  a  common-law  remedy,  and  can  only  be  exercised  when 
it  is  expressly  conferred  by  the  charter,  or  by  some  statute,  or  by 
agreement  of  the  stockholders.'*^  The  power,  however,  is  almost  al- 
ways conferred  either  to  sell  the  shares  to  pay  overdue  assessments, 
or  to  forfeit  them  to  the  use  of  the  corporation.  It  cannot  be  con- 
ferred by  a  by-law  unless  it  is  expressly  authorized.'^' 

In  declaring  a  forfeiture  of  stock  for  nonpayment  of  assessments, 
the  corporation  must  adopt  a  course  of  proceeding  reasonable  and 

>4«I]ittone  T.  Bridge  Co.,  2  Bibb  (Ky.)  576;  Hughes  y.  Manufacturing  Co., 
84  Md.  816,  826;  Windsor  Blectric  Light  Co.  y.  Tandy,  66  Vt  248,  29  AtL  248; 
Dayton  y.  Borst,  31  N.  Y.  485;  Buffalo  &  N.  Y.  City  R.  Co.  y.  Dudley,  14  N.  Y. 
336;  Rensselaer  &  Washington  Plank-Road  Co.  v.  Barton,  16  N.  Y.  457,  note; 
Spear  y.  Crawford,  14  Wend.  (N.  Y.)  20;  Upton  y.  Tribilcock,  91  U.  S.  45,  1 
Cumming,  Cas.  Priy.  Corp.  824;  Griswold  y.  Trustees,  26  111.  41;  Hartford  ft 
N.  H.  B.  Co.  y.  Kennedy,  12  Conn.  499,  506;  Danbury  &  N.  R.  Co.  y.  Wilson, 
22  Conn.  485;  Miller  y.  Road  Co.,  52  Ind.  51;  East  Tennessee  &  V.  R.  Co.  y. 
Gammon,  5  Sneed  (Tenn.)  566;  Bayington  y.  Railroad  Co.,  34  Pa.  St  358;  Dexter 
ft  Mason  Plank-Road  Co.  v.  Millerd,  8  Mich.  91;  Carson  y.  Mining  Co.,  5  Mich. 
288. 

«*i  Budd  y.  Multnomah  St.  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  W.  D.  Smith, 
Caa.  Corp.  60;  Minnehaha  Driying  Park  Ass'n  y.  Legg,  50  Minn.  883,  62  N. 
W.  898;  In  re  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  37.  And  see  Perrin  t. 
Granger,  80  Yt.  6G6. 

>4S  Poet,  p.  454. 
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just  to  the  stockholder.  Reasonable  notice  to  him  that  his  stock  will 
be  forfeited,  unless  by  a  specified  time  the  overdue  assessments  are 
paid,  is  necessary  to  effect  a  forfeiture.'^*  In  all  cases  the  power  to 
forfeit  or  sell  must  be  exercised  in  the  manner  prescribed.  A  sale 
or  forfeiture  of  shares  without  following  the  requirements  of  the 
charter  or  statute  is  just  as  invalid  as  if  made  without  any  power  at 
all,'^^  and  an  invalid  sale  may  constitute  a  conversion  of  the  shares 
for  which  the  corporation  will  be  liable  in  damages.'^'  In  Budd  v. 
Multnomah  St.  By.  Go.'**  a  statute  provided  that  a  corporaticm  might 
make  by-laws  for  the  sale  of  stock  for  nonpayment  of  assessments, 
and  it  was  held  that  a  sale  without  a  valid  by-law  authorizing  it  was 
invalid,  and  constituted  a  conversion  of  the  shares.  In  this  case  the 
board  of  directors  had  passed  a  resolution  ordering  these  particular 
shares  to  be  sold,  but  it  was  held  that  this  was  not  a  by-law,  because 
directed  only  against  a  particular  shareholder.**^  A  sale  of  shares 
after  a  valid  tender  of  the  amount  due  for  assessments  is  unauthoriz- 
ed and  void,  and  a  suit  in  equity  may  be  maintained  to  set  the  same 
aside,  and  restrain  a  transfer  of  the  shares  to  the  purchaser.***  To 
authorize  a  forfeiture  or  sale  of  shares  for  nonpayment  of  assess- 
ments, the  assessments  must  be  valid.  A  sale  for  nonpayment  of 
several  assessments,  one  of  which  is  invalid,  is  void.***  The  measure 
•f  damages  for  conversion  of  shares  by  illegally  selling  them  for  non- 
payment of  assessments  is  not  the  full  value  of  the  shares,  but  their 
value  less  the  amount  of  unpaid  calls  due  thereon.*** 
If  a  corporation  follows  the  provisions  of  its  charter  relating  to  the 

S4S  Rutland  &  B.  R.  Go.  t.  Thrall,  80  Yt  D86;  Germantown  PaaMH^r  Rj. 
Co.  V.  Fitler,  60  Pa.  St  124. 

144  Budd  y.  Multnomah  St.  Ry.  Co.,  16  Or.  418,  15  Pac  659,  W.  D.  Smith,  Om. 
Oorp.  60;  Portland,  S.  &  P.  R.  Co.  y.  Graham,  11  Mete.  (Mass.)  1;  Germantown 
Pasaenger  Ry.  Go.  y.  Fitler,  60  Pa.  St.  124.  Am  where  a  priyate  sale  ia  made^ 
instead  of  a  sale  at  public  auction,  as  required  by  the  statute.  Portland,  S.  &  P. 
R.  Co.  y.  Graham,  supra. 

245  Budd  y.  Multnomah  St.  Ry.  Co.,  16  Or.  418, 16  Pac;  650,  W.  D.  Smith,  Gas. 
Oorp.  60. 

i4«  15  Or.  413,  16  Pac.  650,  W.  D.  Smith,  Gas.  Corp.  60. 

S4T  As  to  the  validity  of  by-laws,  see  post,  p.  454. 

148  MitcheU  y.  Mining  Co.,  67  N.  Y.  280. 

S4S  Stoneham  Branch  R.  Go.  y.  Gould,  2  Gray  (Mass.)  277. 

*••  Budd  y.  Railway  Co.,  15  Or.  413,  16  Pac.  660,  W.  D.  Smith,  Oas.  Oorp.  00. 
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forfeitare  of  stock,  its  right  to  forfeit  at  the  end  of  the  time  limited  is 
perfect,  and  a  stockholder  who  is  in  default  can  claim  no  farther  de- 
lay nor  any  other  notice  than  that  prescribed  and  given.  When  a 
forfeiture  is  regularly  declared  in  accordance  with  the  charter,  equity 
will  not  relieve  against  it.*"* 

Action  cmd  Forfeiture  as  Cumidatwe  Remedies. 

The  fact  that  the  corporation  is  given  the  right  to  proceed  against 
delinquent  shareholders  by  forfeiture  of  their  shares,  or  by  forfeiture 
and  sale  of  them,  does  not  prevent  it  from  maintaining  assumpsit  for 
assessments,  either  on  an  express  promise,  or  on  the  implied  promise 
which  arises  in  most  states.  The  statutory  remedy  is  merely  cumula- 
tive, unless  it  is  clearly  made  exclusive,  and  the  corporation  may  pro- 
ceed in  either  way.*"* 

Whether  assumpsit  can  be  maintained  after  resorting  to  the  statu- 
tory remedy  depends  upon  the  nature  of  the  statutory  remedy.  If, 
under  the  charter,  the  stock  of  a  delinquent  shareholder  is  merely  for- 
feited to  the  use  of  the  corporation, — that  is,  reclaimed  by  it  to  its 
own  use, — on  his  failure  to  pay  an  assessment,  the  charter  having,  in 
effect,  made  the  issue  of  the  stock,  not  absolute,  but  in  the  nature  of 
a  conditional  sale,  the  remedy  by  action  is  taken  away.*"*  And  when 
forfeiture  is  made  an  alternative,  and  not  a  cumulative,  remedy,  the 
same  result  follows.*'^  The  reason  is  that  such  a  forfeiture  neces- 
sarily involves  a  total  loss  of  interest  in  the  thing  forfeited  by  the 
party  in  default,  and  a  resumption  by  the  corporation  of  the  entire 
consideration  of  the  debtor's  promise.  The  stock  forfeited  vests 
absolutely  and  beneficially  in  the  company,  and  the  debtor  can  have 

t»i  Oermantown  Pass.  Ry.  CJo.  v.  Filler,  60  Pa.  St.  124. 

t»a  Instone  r.  Bridge  Co.,  2  Bibb  (Ky.)  576;  Worcester  Taropike  Corp.  v.  Wil- 
lard,  6  Mass.  80;  Hartford  &  N.  H.  R.  Co.  ▼.  Kennedy,  12  Conn.  409,  506;  Goshen 
&  M.  T.  Co.  V.  Hurun,  9  Johns.  (N.  Y.)  217;  Bufifalo  &  N.  Y.  City  R.  Co.  ▼.  Dud- 
ley, 14  N.  Y.  336;  Selma  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787;  Connecticut  &  P.  R. 
Co.  y.  Bailey,  24  Vt  465,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Cas.  Corp.  28;  High- 
tower  T.  Thornton,  8  Ga.  486;  Hughes  ▼.  Manufacturing  Co.,  84  Md.  816,  826; 
Tar  River  Nav.  Co.  v.  Neal,  8  Hawks  (N.  C.)  520,  535;  Grays  v.  Turnpike  Co.. 
4  Rand.  (Va.)  678,  583. 

t5s  SmaU  T.  Hydraulic  Co.,  2  N.  Y.  830;  Mills  v.  Stewart,  41  N.  Y.  884;  Allen 
V.  Railroad  Co.,  11  Ala.  437;  Rutland  &  B.  R.  Co.  y.  Thrall,  85  Vt  686. 

ss4  Edinburgh  L.  A  N.  Ry.  Co.  y.  Hebblewhite,  6  Mees.  &  W.  707;    GUes  ▼. 
Hatt,  8  Bxch.  18;  Great  Northern  Ry.  Co.  y.  Kennedy.  4  Bxch.  417. 
CakJPr.Corp.— 21 
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no  benefit  from  it  or  its  proceeds,  though  the  corporation  might  after- 
wards sell  it  for  more  than  was  due  from  him.*"" 

Where,  however,  the  security  reserved  by  the  charter  to  the  cor- 
poration is  less  than  forfeiture;  where  it  is  simply  a  power  of  sale  to 
pay  unpaid  assessments,  with  the  right  reserved  to  the  debtor  to  any 
surplus  that  may  remain,  so  that  the  issue  of  the  stock  is  absolute, 
and  not  conditional,  and  the  security  is  in  the  nature  of  a  mortgage  or 
pledge,~a  sale  of  stock  for  nonpa^^ment  of  assessments  does  not  take 
away  the  company's  right  of  action,  but  it  may  maintain  an  action 
for  a  deficiency  after  applying  the  proceeds  of  the  stock.*"*  An  un- 
successful attempt  to  follow  the  remedy  by  forfeiture  and  sale  could 
not  bar  an  action  to  recover  assessments.  The  shares  not  being 
sold,  the  liability  of  the  shareholder  on  his  promise  would  remain.*'^ 
In  some  charters  it  is  expressly  provided  that,  if  the  shares  of  a  de^ 
linquent  stockholder  shall  not  sell  for  a  sum  sufficient  to  pay  his  as- 
sessments, with  interest  and  charges  of  sale,  he  shall  be  held  liable  to 
the  corporation  for  any  deficiency.  Of  course,  in  such  a  case,  a  for- 
feiture and  sale  does  not  preclude  an  action  for  a  deficiency.*** 

Not  only  does  a  forfeiture  of  shares  by  a  corporation  for  nonpay- 
ment of  assessments  put  an  end  to  any  liability  of  the  shareholder  to 
the  corporation  on  his  subscription,  as  shown  above,  but  it  relieves 
him  from  liability  to  existing  or  future  creditors  of  the  corporation 
if  it  becomes  insolvent,  provided  there  is  no  fraud  or  collusion.*** 
But  a  forfeiture  by  collusion  between  the  shareholder  and  direotort 
will  not  release  him.*** 

CALLS. 

122.  If  the  time  of  payment  of  a  subscription  is  fixed  by 
the  charter,  statute,  or  subscription,  no  call  is  nec- 
essary to  render  the  subscriber  liable.     But  a  call 

S65  In  Carson  ▼.  Mining  Co.,  6  Mich.  288.  And  see  Small  t.  Hydraulic  Co.,  2  N. 
Y.  330. 

266  Carson  T.  Mining  Co.,  6  Mich.  288. 

a»7  Instone  t.  Bridge  Co.,  2  Bibb  (Ky.)  676. 

S9S  Danbury  &  N.  R.  Co.  ▼.  Wilson,  22  Conn.  436,  466. 

a6»  Mills  T.  Stewart.  41  N.  Y.  384. 

S60  1  Cook,  Stock,  Stockh.  &  Corp.  Law.  U  127,  128.  See  Slee  t.  Bloom,  1» 
Johns.  (N.  Y.)  456. 
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is  essential  to  liability  where  it  is  expressly  re- 
quired by  the  charter,  statute,  or  subscription,  or, 
by  the  weight  of  authority,  where  the  time  of  pay- 
ment is  left  to  the  directors  or  stockholders.  A 
call  is  not  necessary  after  repudiation  of  the  sub- 
scription. 

123.  Calls  to  be  valid,  must  be  made 

(a)  In  the  manner  prescribed. 

(b)  By  the  person  or  board  designated.    If  no  person  is 

designated,  the  power  vests  in  the  board  of  direct^ 
ors. 

(c)  And  it  must  operate  uniformly  upon  all  the  share-^ 

holders. 

124.  When  the  charter  or  subscription  reqtiires  notice  of 

assessments,  the  requirement  must  be  complied 
with ;  but,  in  the  absence  of  any  such  reqtiirement,. 
notice  is  not  necessary.  Proof  of  actual  notice  ob* 
viates  objections  to  the  form  or  manner  of  the^ 
notice. 

126.  Interest  runs  on  assessments  from  the  time  they  are 
payable. 

Necessity  for  OaU. 

Where,  by  the  charter,  statute,  or  terms  of  the  snbscrlptloii  Itself, 
the  subscription  is  payable  immediately,  or  where  it  is  payable  at  a 
stated  time  or  times,  or  within  a  certain  time,  and  that  time  has 
elapsed,  no  call  is  necessary  to  render  the  subscriber  liable  to  an  ac- 
tion thereon.***  Where,  however,  the  contract  of  subscription,  or 
the  charter,  or  statute,  or  articles  of  association,  or  a  valid  by-law 
existing  at  the  time  of  subscription,  which  always  form  a  part  of  the 
contract  of  subscription,  expressly  make  the  subscription  payable  on 
call  by  the  directors  or  majority  of  the  stockholders,  the  subscrip- 
tion does  not  become  payable,  and  no  action  can  be  maintained  upon 
it,  until  a  valid  call  is  made  in  accordance  with  the  provision;  and  by 

t«i  RnBe  T.  Bromb€rg,  88  Ala.  619,  7  South.  384;   New  Albany  &  S.  R.  Oo.  t. 
Pickens,  5  Ind.  247;  Phoenix  Warehousing  Co.  t.  Badger,  67  N.  Y.  294. 
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the  weight  of  authority  the  same  rule  applies  where  the  charter  and 
contract  of  subacription  are  silent  as  to  the  time  of  payment.***  In 
New  York  it  is  held,  contrary  to  the  weight  of  authority,  that  where 
the  charter  provides  that  the  directors  may  require  subscribers  to 
pay  the  amount  of  their  subscriptions  ^'in  such  manner  and  in  such 
Installments  as  they  may  deem  proper,"  and  further  provides  for  for- 
feiture of  shares  for  nonpayment,  the  provicdon  is  designed  to  apply 
only  to  proceedings  to  forfeit  shares,  that  the  subscription  is  payable 
generally  and  unconditionally,  and  that  no  call  is  necessary  before 
bringing  suit  on  the  subscription.'*'  No  call  is  necessary  after  the 
subscriber  has  repudiated  his  subscription.'*^ 

>•>  North  &  S.  St.  R.  Go.  ▼.  Spullock,  88  Ga.  283,  14  S.  B.  478;  Glenn  ▼.  How- 
ard, 66  Md.  40, 8  Atl.  805;  Rom  ▼.  Bromberg,  88  Ala.  619,  7  South.  884;  Seymour 
T.  Sturgess,  26  N.  Y.  134;  Banet  t.  RaUroad  Co.,  13  lU.  504;  SiMuigler  t.  Railway 
Co.,  21  III.  276.  See  WilUama  ▼.  Taylor,  120  N.  Y.  244,  24  N.  B.  288.  In  North, 
&  S.  St.  R.  Co.  T.  Spnllock,  lapra,  a  contract  of  subscription  provided  that  the 
subscription  should  be  paid  **in  such  installments  and  at  rach  times  as  may  be  de- 
cided by  a  majority  of  the  stockholders  or  board  of  directors,  or  a  trustee  empow- 
ered for  the  purpose  by  a  majority  of  the  stockholders."  In  a  suit  on  the  subscrip- 
tion it  was  not  shown  that  the  stockholders,  directors,  or  trustee  had  erer  provided 
in  what  installments  the  subscription  should  be  paid,  or  fixed  any  time  or  times  for 
such  payment,  or  made  any  call  for  payment;  and  it  was  therefore  held  that  a 
judgment  of  nonsuit  was  proper.  In  Seymour  t.  Sturgess,  supra,  the  by-laws  of  a 
corporation  declared  that  no  call  for  stock  should  be  made,  except  upon  the  vote 
and  by  the  direction  of  at  least  fire  of  the  directors.  It  was  held  that  one  who  be- 
came a  subscriber  after  the  enactment  of  the  by-law  was  entitled  to  the  benefit  of 
it,  as  it  constituted  a  part  of  his  contract,  and  that  there  was  no  liability  on  hia 
subscription  in  the  absence  of  such  a  call.  In  Glenn  ▼.  Howard,  supra,  the  ques- 
tion arose  whether  recovery  on  a  call  for  an  unpaid  subscription,  which,  by  the 
terms  of  the  charter,  was  payable  "as  required  by  the  president  and  directors,'*  not 
made  until  after  discharge  of  the  subscriber  in  bankruptcy,  was  barred  by  such 
discharge.  The  court  held  that  if  the  call  had  been  made  before  the  discharge,  so 
as  to  become  a  debt  prorable  in  the  bankruptcy  proceedings,  it  would  have  been 
barred  by  the  discharge,  but  that  since  there  was  no  debt  so  provable  before  the 
call,  and  since  the  call  was  not  made  until  after  the  discharge,  it  was  not  barred. 
Where  it  was  provided  that  the  directors  might  require  payment  of  the  sums  sub- 
scribed at  such  times  and  in  such  proportions  as  they  should  deem  best,  but  that 
no  assessment  should  exceed  $10  on  a  share,  it  was  held  that  the  directors  were  not 
prevented  from  laying  several  assessments,  not  exceeding  $10  each,  by  one  vote. 
Ruthind  &  B.  R.  Co.  v.  Thrall,  35  Vt  536. 

a««  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  v.  Mason,  16  N.  Y.  461,  468. 

i««  Cass  V.  Railway  Co.,  80  Pa.  St  81. 
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Validity  of  Call. 

Assessments  and  calls  for  unpaid  subscriptions,  to  be  valid,  most 
be  made  in  a  proper  manner,  and  by  the  proper  authority.  If  the 
charter  or  an  authorized  by-law  prescribes  a  particular  mode  for  mak- 
ing  them,  that  mode  must  be  followed.  So  if  It  specifies  who  shall 
exercise  the  power,  the  provision  must  be  regarded,  and  a  call  or  as- 
sessment made  by  any  other  authority  will  be  ineffectual.***  Gen- 
erally, the  power  is  conferred  upon  the  board  of  directors,  and  wh^i 
this  is  the  case  it  must  be  exercised  by  them,  and  in  their  official 
capacity  as  a  board.  By  the  weight  of  authority,  they  cannot  dele- 
gate the  power  to  others,***  but  it  has  been  held  that  they  may  ratify 
an  exercise  of  the  power  by  others.**^  Sometimes  the  power  is  con- 
ferred upon  the  whole  body  of  shareholders.  If  the  charter  is  silent 
as  to  who  shall  exercise  the  power,  it  will  devolve  upon  the  directors, 
since  they  are  the  proper  persons  to  perform  such  corporate  acts.*** 

Where  calls  are  required  to  be  made  by  the  board  of  directors,  the 
board,  to  make  a  valid  call,  must  be  legally  constituted.***  It  is  not 
enough  that  the  call  is  made  by  directors  de  facto,  for  the  rule  that 
the  acts  of  directors  de  facto  cannot  be  questioned  collaterally  Is  only 
for  the  protection  of  third  persons  dealing  with  the  corporation,  and 
is  not  applicable  as  between  the  stockholders  and  the  directors.*^* 
To  constitute  a.  valid  assessment,  in  the  absence  of  any  special  re- 
quirement in  the  charter,  all  that  is  necessary  is  that  there  shall  be 
some  act  or  resolution  of  the  directors,  in  their  official  capacity  as  a 
board,  legally  constituted,  which  shows  a  clear  intention  to  render 
due  and  payable  a  part  or  all  of  the  unpaid  subscriptions.*^^ 

s«i  People's  Mat.  Ins.  Go.  ▼.  Westcott,  14  Gray  (Blass.)  440;  Moses  ▼.  Tomp- 
kins, 84  AUu  618,  4  South.  768. 

>•«  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  110;  Rutland  &  B.  R.  Go.  t.  Thrall, 
85  Vt.  536;  SUyer  Hook  Road  t.  Greene,  12  R.  I.  164;  Banet  t.  Railroad  Go.,  18 
I1L504. 

a«T  Rutland  &  B.  R.  Co.  t.  Thrall,  supra;  Read  ▼.  Gas  Co.,  9  Heisk.  (Tenn.)  545. 

2es  1  Ck>ok,  Stock,  Stockh.  &  Corp.  Law,  ft  109;  Budd  t.  Multnomah  St.  Ry. 
Go.,  15  Or.  418,  15  Pac.  659,  W.  D.  Smith,  Cas.  Corp.  60. 

>••  People's  Mut.  Ins.  Co.  ▼.  Westcott,  14  Gray  (Mass.)  440;  Moses  t.  Tomp> 
Uns,  84  Ala.  618,  4  South.  768. 

S70  Moses  T.  Tompkins,  84  Ala.  618,  4  South.  768;  People's  Mut  Ins.  Co.  ▼. 
Westcott,  14  Gray  (Mass.)  440. 

271  Budd  T.  Multnomah  St.  Ry.  Go.,  15  Or.  418,  15  Pac.  659,  W.  D.  Smith,  Gaa. 
Corp.  6a 
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A  call,  to  be  valid,  must  operate  uniformly  upon  all  the  aharehold- 
era.  One  of  them  cannot  legally  be  required  to  pay  in  a  larger  pro- 
portion of  his  subscription,  or  to  pay  at  an  earlier  day,  than  the  oth- 
ers, unless  his  contract  expressly  i)ermit8  it.''*  Of  course,  the  ex- 
istence of  debts  against  the  corporation  is  not  necessary  to  a  yalid 
assessment.*'*  Where  several  assessments  have  been  made,  the  di- 
rectors may  abandon  or  waive  one  that  is  void,  and  sue  for  those 
that  are  valid.*'*  The  necessity  for  a  call  on  unpaid  subscriptions 
is  to  be  determined  by  the  board  of  directors,  when  the  power  to 
make  calls  is  vested  in  them,  and  the  propriety  of  their  determina- 
tion on  this  point  cannot  be  questioned  by  the  shareholders.*" 

A  call  cannot  be  made,  except  for  preliminary  expenses,*'*  until 
the  corporation  is  sufQciently  organized  to  enter  upon  the  transac- 
tion of  business,  unless  there  is  some  express  provision  in  the  charter 
or  contract  of  subscription  authorizing  it  to  be  made  before  then, 
for  until  then  it  cannot  be  necessary.  Thus,  where  a  subscriber 
agreed  to  pay  for  his  stock  at  such  times  and  in  such  installments 
as  the  same  might  be  called  for  by  the  corporation,  and  a  statute 
declared  that  the  corporation  should  not  transact  business  until 
half  of  its  capital  stock  should  be  subscribed,  it  was  held  that  no  call 
could  be  made  until  the  condition  of  the  statute  should  be  fulfilled.*" 
It  would  be  otherwise  if  no  particular  amount  of  stock  were  required 
to  be  subscribed  before  the  corporation  could  begin  operations.*'* 

«Ti  Great  Western  TeL  Co.  t.  Burnham,  79  Wto.  47,  47  N.  W.  378;  PUte  t. 
Railroad  Co.,  68  Me.  446;  1  Mor.  Ck>rp.  |  164;  1  Cook,  Stock,  Stockh.  &  Corp. 
Law,  §  114.  "Bat,  if  some  shareholders,"  says  Mr.  Morawetz,  "haye  already  con- 
tribated  more  than  others,  it  would  be  not  only  the  right,  but  the  duty,  of  the 
directors  to  make  calls  upon  the  other  shareholders  in  such  amounts  as  to  equalise 
the  contributions  of  all."    1  Mor.  Corp.  §  164. 

ST  a  Penobscot  B.  Co.  ▼.  White,  41  Me.  612. 

«T«  Bead  t.  Gas  Co.,  0  Heisk.  (Tenn.)  646. 

STB  Budd  ▼.  Multnomah  St  By.  Co.,  16  Or.  413,  16  Pac.  659,  W.  D.  Smith,  Oas. 
Corp.  60. 

ST«  Salem  Milldam  Corp.  t.  Ropes,  6  Pick.  (Mass.)  28;  Central  Turnpike  Corp. 
y.  Valentine,  10  Pick.  (Mass.)  142;   Anyll  Min.  Co.  t.  Sherman,  74  Wis.  226,  42 

N.  W.  226. 
1T7  Anvil  Min.  C<i.  t.  Sherman,  74  Wis.  226, 42  N.  W.  226,  collecting  cases;  antCi, 

p.  808. 
878  Id. 
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Notice  and  Demand, 

Where  the  charter  or  subscription  requires  notice  or  demand  as  a 
condition  precedent  to  suits  to  recover  installments  of  stock,  and 
there  is  no  waiver  of  the  condition,  the  prescribed  notice  must  be 
given,  or  the  prescribed  demand  made,  or  an  action  on  a  subscrip- 
tion cannot  be  maintained.*^*  But,  in  the  absence  of  such  a  re- 
quirement, no  notice  or  demand  is  necessary.  The  subscribers  must 
take  notice  of  the  acts  of  the  directors  as  to  calls.**®  Unless  no- 
tice by  publication  is  allowed  by  the  charter  or  subscription,  notice 
in  a  paper  to  which  defendant  is  not  a  subscriber  is  not  sufficient**^ 
Nor  would  notice  in  any  paper  be  sufficient  unless  it  were  shown 
that  the  subscriber  read  it,  and  so  had  actual  notice.  The  fact  that 
notice  is  not  given  in  the  way  prescribed  by  the  charter  or  statute, 
as  by  mail  or  publication,  will  not  invalidate  a  call,  if  actual  notice 
is  shown.    Proof  of  actual  notice  obviates  all  such  objections.*** 

IrUeresU 

An  unpaid  subscription  bears  interest  from  the  time  the  sub- 
scriber is  in  default;  that  is,  from  the  time  he  should  pay  the  same. 
Where  it  is  payable  at  once,  and  without  call,  interest  conmiences 
to  run  at  once.  Where  it  is  payable  on  call,  interest  runs  from  the 
time  fixed  for  payment  in  the  call.***  If  notice  of  the  assessment 
is  required,  interest  runs,  not  from  the  date  of  the  call,  but  from 
the  time  notice  is  given.*** 

>Tt  Rutland  &  B.  R.  Go.  t.  Thrall,  85  Vt.  536;  Banet  ▼.  Railroad  Oo.,  18  IlL  504; 
Spangler  t.  RaUway  Go.,  21  IlL  276. 

s»o  Heaaton  ▼.  RaUroad  Co.,  16  Ind.  275. 

tti  Lake  Ontario,  A.  &,  N.  Y.  R.  Co.  t.  Mason,  16  N.  Y.  451,  468. 

les  Jones  t.  Sisson,  6  Gray  (Mass.)  288;  Schenectady  &  Saratoga  Plank-Road 
Co.  ▼.  Thatcher,  11  N.  Y.  102.  And  see  Lexington  &  W.  G.  R.  Co.  t.  Chandler, 
18  Mete  (Mass.)  811. 

sss  Gonld  T.  Town  of  Oneonta,  71  N.  Y.  288.  So,  where  the  comptroller  of  the 
currency  orders  the  receiver  of  a  suspended  national  bank  to  collect  nnpaid  sub- 
scriptions, interest  runs  from  the  date  of  the  order.    Casey  t.  Galli,  94  U.  S.  678. 

!•«  Hambleton  t.  Glenn,  72  Md.  881,  20  AtL  115. 
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AfiSIGNMENT  OF  UNPAID  SUBSCBIFTION. 

126.  Where  liability  on  a  subscription  has  become  fixed 

by  a  valid  call,  or  where  no  call  is  necessary,  it 
may  be  assigned  by  the  corporation  like  any  other 
debt. 

Where  the  whole  amount  of  an  unpaid  subscription  has  been  regu- 
larly called  in  by  the  corporation,  it  stands  like  any  other  liquidated 
demand,  in  favor  of  the  corporation,  and  the  debt  may  be  assigned 
by  the  corporation,  even  before  judgment,  to  the  same  extent  as  it 
could  assign  any  other  debt.**'  The  assignment,  in  such  a  case, 
like  all  assignments  of  choses  in  action,  is  subject  to  equities,  and 
cannot  deprive  the  debtor  of  any  rights  as  a  stockholder  which  he 
would  possess  if  no  assignment  had  been  made.***  Where  a  sub- 
scription is  made  payable  without  the  necessity  for  a  call,  it  may  be 
assigned  at  any  time. 

BELEA8E  AND  DISCHABQE  OF  SUBSCRIBER. 

127.  A  subscriber  may  be  released  in  whole  or  in  part 

from  his  contract  by  the  corporation  with  the  con- 
sent of  all  the  other  shareholders;  but  he  cannot 
withdraw  and  surrender  his  shares  without  the 
consent  of  the  corporation;  nor  can  he  do  so  with 
the  consent  of  the  corporation,  unless  the  other 
subscribers  consent;  nor  can  he  do  so  with  the  con- 
sent both  of  the  corporation  and  the  other  subscrib- 
ers, if  the  amount  due  from  him  is  required  to  pay 
corporate  debts. 

128.  Violation  of  or  noncompliance  with  its  charter  by  a 

corporation,  whereby  its  charter  has  become  subject 
to  forfeiture,  does  not  release  a  subscriber. 

2 SB  Wells  V.  Rodgen,  50  Mich.  294,  15  N.  W.  462.  >««  Id. 
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128.  Alteration  or  amendment  of  the  charter  of  a  corpora- 
tion by  the  legislature  with  the  corporation's  con- 
sent, will  release  a  dissenting  subscriber,  except 

(a)  Where  the  amendment  is  immaterial,  as  regards  its 

effect  on  the  contract  between  the  subscriber  and 
the  corporation. 

(b)  Where  it  is  authorized  by  a  provision  in  the  charter 

or  in  a  general  law. 

180.  Abandonment  of  its  business  and  franchises  by  a  cor- 

poration will  release  a  subscriber 

(a)  If  the  abandonment  is  complete  and  final,  and 

(b)  If  no  rights  of  creditors  intervene. 

181.  A  subscriber  is  released  by  forfeiture  of  his  stock  to 

the  corporation  for  nonpayment  of  assessments, 
but  not  by  a  sale  of  his  shares  to  pay  assessments, 
where,  under  the  charter,  he  is  liable  for  any 
deficiency. 

182.  A  subscriber  is  released  by  a  valid  transfer  of  his 

ahares,  whereby  the  transferee  takes  his  place,  and 
assumes  his  liability  as  a  shareholder. 

WUhdrofwal  <md  Release — Seduction  of  Shares. 

We  have,  in  another  place,  considered  the  right  of  a  snbBcriber 
to  revoke  or  withdraw  his  subscription  before  It  is  accepted  by  the 
corporation,  and  we  haye  seen  that  the  right  of  reyoeatlon  exists 
until  such  aceeptancey  except  where  the  subscription  is  a  step  au- 
thorized by  statute  in  the  process  of  forming  the  corporation.**^ 
We  come  now  to  the  question  whether  a  subscriber  whose  offer 
has  been  accepted  by  the  corporation,  so  as  to  create  a  contract, 
can  withdraw,  and  thereby  avoid  liability  on  his  subscription.  It 
is  clear  that  he  cannot  do  so  without  the  consent  of  the  corporatiou, 
— the  other  party  to  the  contract.  He  cannot,  merely  by  announ- 
cing his  withdrawal,  or  withdrawal  In  part,  from  the  company,  and 
surrendering  his  shares,  or  some  of  them,  absolve  himself  from  lia- 
bility or  further  liability  on  his  subscription.*** '  It  follows  that  an 

••T  Ante.  p.  268.       «••  Ante,  p.  270;  Selma  &  T.  B.  Co.  ▼.  Tipton,  6  Ala.  787. 
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assignment  of  his  stock  or  a  part  of  it  to  a  fictitious  person  will  not 
release  him.**"  And  he  cannot  withdraw  from  bis  contract,  or  re- 
dnce  his  shares,  even  with  the  consent  of  the  corporation,  if  the  other 
subscribers  do  not  consent;  nor  can  he  withdraw  or  reduce  his 
shares  by  virtue  of  an  agreement  between  him  and  the  corporation, 
made  at  the  time  of  subscribing,  for  the  corporation  has  no  power 
to  make  such  an  agreement  with  a  subscriber  either  at  the  time  of 
subscribing  or  afterwards  Such  an  agreement  would  be  a  fraud 
upon  the  other  subscribers.*"®  A  subscriber  may,  however,  with- 
draw entirely,  and  surrender  his  shares,  or  reduce  the  number  of 
shares  subscribed  for,  with  the  consent  both  of  the  corporation  and 
of  the  other  shareholders,  if  in  doing  so  he  inflicts  no  injury  upon 
the  creditors  of  the  corporation.***    But  he  cannot  be  permitted  to 

• 

do  so  after  debts  have  been  incurred  which  there  are  no  means  to 
pay  other  than  the  capital  stock  subscribed,  for  the  capital  stock, 
as  against  creditors,  cannot  be  squandered  or  given  away.***  And 
where  a  subscriber  is  sued  by  a  creditor  or  receiver  of  the  corporation 
on  his  original  subscription,  and  claims  in  defense  that  the  number 
of  his  shares  was  reduced,  or  that  he  withdrew,  it  is  incumbent  on 
him  to  show  that  it  was  at  a  time  when  it  might  lawfully  be  done.*** 
Even  if  a  subscriber  can  claim  a  discharge  on  the  ground  that  he 
oiBfered  to  pay  for  his  stock,  and  the  oflRcers  of  the  corporation  re- 
fused to  receive  payment,  or  to  issue  him  a  certificate,  he  cannot 
do  so  unless  he  treats  it  as  a  discharge.  If  he  does  not  so  treat  it, 
but  continues  active  in  the  company's  business  until  it  becomes 
insolvent,  he  will  be  liable.*** 

999  Muskingum  Valley  Turnpike  Go.  t.  Ward,  18  Ohio,  120. 

>B0  Melvin  t.  Insurance  Co.,  80  111.  446;  White  Mountain  R.  Co.  t.  Eastman,  34 
N.  H.  124;  Hughes  t.  Manufacturing  Co.,  84  Md.  816,  830;  Gill  t.  Balis,  72  Mo. 
432;  Chouteau  Ins.  Co.  ▼•  Floyd,  74  Mo.  286;  Cartwright  t.  Dickinson,  88  Tenn. 
476,  12  S.  W.  1030;  ante,  p.  304. 

2»i  Payne  t.  Bullard,  23  Miss.  88. 

^92  Payne  ▼.  Bullard,  23  Miss.  88;  Upton  t.  Tribilcock,  91  U.  S.  46, 1  Gummhig, 
Cas.  PriT.  Corp.  824;  Webster  v.  Upton,  01  U.  8.  65;  Potts  t.  Wallace,  146  U.  8. 
689,  13  Sup.  Ct  196;  81ee  ▼.  Bloom,  19  Johns.  (N.  Y.)  456;  Phoenix  Warehousing 
Co.  V.  Badger,  67  N.  Y.  294;  Bouton  t.  Dement,  123  lU.  142,  14  N.  B.  62;  po«t, 
p.  549. 

so>  Payne  t.  Bullard,  23  Miss.  88. 

2»4  Potts  V.  Wallace,  146  U.  S.  689,  13  Sup.  Ct.  196. 
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Vidatian  of  Charter  hy  Corporation — IfismanageinefrU  hy  Officers  and 

Agents. 

Failure  of  a  corporation,  after  it  has  been  organized,  to  complv 
"with  the  provisions  of  its  charter,  or  acts  done  in  excess  of  its  pow- 
•ers  and  in  violation  of  its  charter,  whereby  the  charter  has  become 
subject  to  forfeiture  at  the  instance  of  the  state,  cannot  be  set  up 
by  a  shareholder  to  defeat  an  action  on  his  subscription,  either  bj 
the  corporation  itself  or  by  its  creditors,  for,  as  has  been  shown  in 
a  previous  chapter,  it  is  exclusively  for  the  state  to  determine  wheth- 
er it  will  exercise  its  prerogative  of  forfeiting  or  annulling  the 
charter. '••  Nor  does  the  mere  mismanagement  of  the  affairs  of  the 
<!orporation  by  its  officers  and  agents  warrant  the  withdrawal  there- 
from of  stockholders,  and  the  repudiation  of  the  obligations  as- 
sumed by  them  as  such.'**  The  shareholders'  remedy  in  such  cases 
is  by  suit  for  injunction,*"^  or,  in  a  proper  case,  by  suit  to  hold  the 
officers  who  are  guilty  of  the  wrongful  acts  liable  to  the  corpora- 
tion.*" 

Alteration  or  AmenchnerU  of  Charter. 

It  is  well  settled  that  an  amendment  of  the  charter  of  a  corpo- 
ration subsequent  to  subscriptions  to  its  capital  stock,  whereby  the 
objects  and  purposes  of  the  corporation  are  materially  enlarged  or 
changed,  will  release  from  liability  a  subscriber  who  does  not  as- 
sent thereto,  though  the  corporation  and  the  other  shareholders  con- 
sent, unless  the  amendment  was  authorized  by  some  provision  in 
the  charter  or  in  the  general  laws.*"*  In  Proprietors  of  Union  Locks 
and  Canals  v.  Towne,*""  the  original  charter  of  a  corporation  em- 

2»9  Ante,  p.  287;  Mississippi,  O.  &  Red  Rirer  R.  Co.  t.  Gross,  20  Ark.  443;  Cen- 
tral Plank-Road  Co.  t.  Clemens,  16  Mo.  359;  Agricultural  Branch  R.  Co.  ▼.  Win- 
chester, IS  Allen  (Mass.)  29;  Little  t.  O'Brien,  9  Mass.  423;  Taggart  v.  Railroad 
Co..  24  Md.  563;  Connecticut  &  P.  R.  R.  Co.  t.  Bailey,  24  Vt.  405,  W.  D.  Smith, 
Cas.  Corp.  63,  Shep.  Cas.  Corp.  28;  Milford  &  Chillicothe  Turnpike  Co.  v.  Brush,  10 
Ohio,  111;  Crarens  t.  BiUls  Co.,  120  Ind.  6,  21  N.  B.  981. 

sss  American  BoUding  &  Loan  Ass'n  t.  Rainbolt  (Neb.)  67  N.  W.  493. 

s»7  Ante,  p.  164;   post,  p.  389. 

»»«  Post,  p.  389. 

«•»  Proprietors  of  Union  Locks  &  Canals  ▼.  Towne,  1  N.  H.  44;  Hartford  &  N. 
H.  R.  Co.  ▼.  Croswell,  6  Hill  (N.  Y.)  383;  1  Cumming,  Cas.  Priy.  Corp.  894;  Mid- 
•dlesex  Turnpike  Corp.  t.  Locke,  8  Mass.  268;  ante,  p.  204;  post,  p.  447* 

«oo  1  N.  H.  44. 
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complete  its  road  nor  the  nonuser  of  a  part  of  it  constitutes  a  de- 
fense to  a  snit  on  a  subscription  to  its  capital  stock,  unless  soch 
failure  or  nonuser  yiolates  some  condition  to  that  effect  expressed 
in  the  subscription.'^®  A  shareholder  is  not  released  from  liability 
for  his  unpaid  subscription  by  the  fact  tliat  the  property  and  fran- 
chises of  the  corporation  have  been  sold  under  foreclosure  of  a 
mortgage  thereon,  for  the  unpaid  subscriptions  continue  part  of 
the  assets  of  the  corporation  for  the  bene:Qt  of  all  the  stockholders 
and  of  creditora'**  Clearly,  a  sale  of  its  property  by  a  railroad  com- 
pany or  other  corporation,  under  a  power  conferred  upon  it  by  the 
provisions  of  its  charter  or  of  a  law  in  force  at  the  time  of  a  sub- 
scription, does  not  release  a  subscriber,  for  such  provisions  form  a 
part  of  his  contract*** 

Farf&itvra  of  Shanrea,. 

A  subscriber,  who  has  forfeited  his  shares  for  nonpayment  of 
assessments,  where  the  charter  provides  for  a  forfeiture,  and  not 
merely  for  a  sale  which  will  leave  him  liable  for  a  deficiency,  is  re- 
leased from  any  further  liability,  either  to  the  corporation  or  to  its 
creditors.  Upon  such  a  forfeiture  he  ceases  to  be  a  shareholder  for 
any  purpose.  This  question  has  been  considered  in  a  previous 
section.*** 

Trcmafer  of  Shcures. 

Shares  of  stock  are  transferable  by  the  holder  without  the  con- 
sent of  the  other  shareholders  or  of  the  corporation ;  and  the  effect 
of  the  transfer,  provided  it  is  valid,  so  that  the  transferee  takes 
the  transferror's  place,  and  assumes  his  liability,  is,  in  most  juris- 
dictions, to  release  the  transferror  from  any  further  liability  as  a 
shareholder.  This  question  will  be  dealt  with  more  at  length  in  a 
subsequent  section."** 

sio  Armstrong  t.  Karsliner,  47  Ohio  St  276,  24  N.  B.  8S^. 

sii  Buffalo  &  J.  R.  Ck>.  v.  Gifford,  87  N.  Y.  291. 

B12  Armstrong  t.  Karshner,  47  Ohio  St  276,  24  N.  B.  897. 

313  Ante,  p,  319. 

ai«  Post  p.  409. 


§  133)  £STOPPBL   OF   SUBSCRIBER.  835 


ESTOPPEL  OF  SUBSCRIBER. 

138.  A  person  who  subscribes  for  stock  in  a  corporation, 
and  takes  part  in  its  organization  or  management, 
is  generally  estopped  to  deny  the  validity  of  his 
subscription. 

We  have  seen  in  a  previous  chapter  that  one  who  subscribes  for 
stock  in  a  corporation  after  its  organization  or  attempted  organiza- 
tion is  estopped  to  deny  its  corporate  existence,  and  to  say  that  it 
has  not  been  legally  organized,  for  the  purpose  of  defeating  an  ac- 
tion on  his  subscription;  since  by  contracting  with  the  alleged  cor- 
poration he  admits  its  corporate  existence.* *•  We  have  also  seen 
that  this  rule  has  no  application  to  one  who  subscribes  for  stock 
pre\ious  to  and  in  anticipation  of  incorporation,  and  who  has  not, 
by  his  subsequent  acts,  acquiesced  in  the  mode  of  incorporation, 
but  that  in  such  a  case  it  is  an  implied  condition  of  his  subscription 
that  the  proposed  corporation  shall  be  legally  and  regularly  organ- 
ized; and,  if  it  is  not,  he  may  set  it  up  as  a  defense  to  a  suit  on  his 
subscription.***  If,  however,  a  subscriber  to  stock  in  a  corporation 
to  be  formed  takes  active  part  in  its  organization,  or  in  its  manage- 
ment after  organization,  he  cannot  be  heard  to  say  that  it  was  not 
legally  organized  when  sued  upon  his  subscription  either  by  the 
corporation  or  by  its  creditors.*"  These  questions  all  relate  to 
estoppel  to  deny  the  legality  of  organization  and  existence  of  the 
corporation. 

A  subscriber  may  also  be  estopped  to  deny  the  validity  of  his 
subscription.  It  may  be  laid  down  as  a  general  rule  that  one  who 
subscribes  for  stock  in  a  corporation,  and  takes  part  in  its  organiza- 
tion or  management,  cannot  defeat  an  action  on  his  subscription  by 
showing  that  in  subscribing  he  failed  to  comply  with  the  formalities 
prescribed  by  the  charter  or  by  statute,  or  that  the  subscription  was 
for  any  other  reason  invalid.*** 

•liAnte,  p.  100^  and  note   43. 
stf  Id. 
•i»  Id. 

BiiSelma  &  T.  R.  Go.  t.  Tipton,  5  Ala.  787;  President,  etc.,  of  Centre  &  K 
Turnpike  R.  Co.  t.  M'Conaby,  16  Serg.  &  R.  (Pa.)  140. 
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BIQHT  OF  MEMBERS  TO  INSPECT  BOOKS  AND  PAPERS  OF 

CORPORATION. 

184.  A  stockholder  has  the  right  to  inspect  the  books  and 
papers  of  the  corporation,  either  personally  or  by 
an  agent,  provided  he  does  so  for  a  proper  purpose, 
and  at  a  proper  time.  And,  if  the  right  is  denied 
him,  it  may  be  enforced  by  a  writ  of  mandamus 
either  to  the  corporation  or  to  the  custodian  of  the 
books  and  papers ;  or  the  stockholder  may  maintiain 
an  action  for  any  damages  sustained. 

It  is  well  settled  in  this  country  that  any  stockholder  of  a  corpora- 
tion is  entitled  to  inspect  the  books  and  papers  of  the  company  for 
proper  purposes  and  at  proper  times;  and,  if  the  right  is  wrong- 
fully denied  him  by  the  corporation  or  its  ofiQcers,  he  may  maintaiii 
an  action  for  any  damages  which  he  may  have  sustained  thereby,^ 
or  he  may  enforce  his  right  by  petition  for  a  writ  of  mandamus  to 
compel  the  corporation  or  the.  officer  having  charge  of  the  books  and 
papers  to  permit  an  inspection,'  or  he  may  sue  for  the  penalty 

« 

t  Legendre  t.  Association,  45  La.  Ann.  669,  12  South.  887. 
>  Lyon  V.  Screw  Co.,  16  B.  L  472,  17  Atl.  61;    Huyler  ▼.  Cattle  Co.,  40  N.  J. 
Bq.  392,  2  AU.  274;   People  T.  Throop,  12  WenH.  (N.  Y.)  183;    Cockbnm  ▼.  Bank, 
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where  one  is  prescribed  by  statute.*  The  writ  may  issue  against 
the  officer  having  the  custody  of  the  books,  on  his  refusal  to  allow 
an  inspection,  and  the  corporation  is  not  a  necessary  party/ 

In  the  case  of  a  partnership,  every  partner  has  an  absolute  and 
unrestricted  right  to  examine  the  books  and  papers  of  the  firm;  but 
the  right  of  stockholders  of  a  corporation  in  this  respect  is  not  un- 
limited.'   By  the  weight  of  authority,  at  common  law,  the  court  will 
not  issue  a  writ  of  mandamus  to  compel  the  corporation  to  allow 
an  inspection,  unless  the  petitioner  shows  some  good  reason  for 
making  an  examination.     The  writ  will  not  be  issued  to  enable  a 
stockholder  to  make  an  examination  for  the  purpose  of  accomplish- 
ing purely  personal  or  speculative  ends,  nor  will  it  be  issued  '^at  the 
caprice  of  the  curious  or  suspicious";*   but  the  petitioner  must 
show  a  specific  and  a  proper  purpose.^    This  rule,  said  the  Rhode 
Island  court,  sufficiently  protects  the  stockholder  in  all  his  substan- 
tial rights,  and  at  the  same  time  prevents  an  undue  interference 
with  the  company  in  the  conduct  of  its  affairs.    If  a  stockholder 
shows  no  good  cause  for  a  writ  of  mandamus,  he  is  not  injured  by 
its  refusal,  and  a  company  should  not  be  hampered  by  frivolous  and 

13  La.  Ann.  289;    Foster  ▼•  White,  86  Ala.  467,  6  South.  88;    Stone  t.  Kellogg, 
62  111.  App.  444. 

s  I^wia  T.  Brahierd,  68  Yt  619,  Shep.  Cas.  Corp.  179,  W.  D.  Smith,  Caa.  Corp.  86. 

«  Swift  T.  State,  7  Hoast  338,  6  Atl.  856;  People  v.  Throop,  12  Wend.  (N.  Y.) 
183;  Foster  v.  White,  86  AU.  467,  6  South.  88;  State  ▼.  Bergenthal,  72  Wis,  314, 
39  N.  W.  66a 

>  See  Lyon  ▼.  Screw  Co.,  supra. 

•  Com.  T.  Iron  Co.,  105  Pa.  St.  111. 

T  Lyon  ▼.  Screw  Co.,  supra;  People  ▼.  Lake  Shore  &  M.  8.  R.  Co.,  11  Hun,  1, 
affirmed  in  Re  Sage,  70  N.  Y.  220;  Com.  v.  Iron  Co.,  supra;  PhGcniz  Iron  Co.  t. 
Com.,  113  Pa.  St.  663,  6  Atl.  76;  State  t.  Einstein,  46  N.  J.  Law,  479;  Appeal 
•f  Empire  Pass.  Ry.  Co.  (Pa.)  19  AtL  629.  The  right,  said  the  Pennsylrania  court, 
*is  not  to  be  exercised  to  gratify  curiosity,  or  for  speculative  purposes,  but  in  good 
faith,  and  for  a  q>ecific,  honest  purpose,  and  whiire  there  is  a  particular  matter  in 
dispute,  involving  and  affecting  serioasly  the  rights  of  the  relator  as  a  stockholder." 
Phoenix  Iron  Co.  v.  Com.,  supra.  In  Appeal  of  Empire  Pass.  Ry.  Co.,  supra.  It 
was  held  that  mandamus  would  not  lie  to  compel  a  corporation  to  allow  a  stock- 
holder to  make  a  list  of  the  other  stockholders,  in  order  that  they  might  be  in- 
duced to  join  him  in  a  suit  which  he  proposed  to  institute  against  the  corporation, 
and  to  share  with  him  the  expense  of  spch  suit. 
Clk.Pr.Corp.— 22 
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vexations  demands  bj  one  who  may  have  secnred  stock  in  hostility 
to  its  interests.'  A  stockholder  showing  a  prima  facie  case  of  fraud, 
and  for  the  purpose  of  obtaining  information  to  enable  him  to  file 
a  bill  to  obtain  relief  against  the  fraud,  is  entitled  to  an  inspection.' 
And  the  mere  fact  that  he  is  hostile  to  and  on  bad  terms  with  the 
officers  of  the  corporation  does  not  deprive  him  of  the  right.*'  But 
a  stockholder  has  no  right  of  inspection  where  his  purpose  in  mak- 
ing the  examination  is  improper,  or  hostile  to  the  interests  of  the 
corporation.  Thus  it  has  been  held  that  not  even  a  director  of  a 
corporation  has  the  right  to  examine  its  letter  files  for  the  purpose 
of  making  memoranda  for  the  benefit  of  a  new  and  rival  company 
in  the  organization  of  which  he  is  interested,  and  that  the  secretary, 
in  forcibly  taking  them  from  him,  is  not  guilty  of  an  assault  and  bat- 
tery.** 

It  has  been  said,  in  effect,  that  a  stockholder  is  entitled  to  in- 
spection, though  his  only  object  is  to  ascertain  whether  the  affairs 
of  the  corporation  have  been  properly  conducted  by  the  directors 
or  managers,  and  that  he  need  not  first  show  that  there  has  been 
mismanagement,  or  even  that  there  are  grounds  for  suspecting  it.*' 
By  the  better  opinion,  however,  mere  suspicion,  without  grounds 
therefor,  does  not  entitle  him  to  a  writ  of  mandamus.*' 

The  right  of  inspection  need  not  be  exercised  by  the  stockholder 
personally;  but  may  be  exercised  by  an  agent,  as  by  a  clerk,  or  an 
attorney,  or  an  expert  accountant.  The  right  is  personal  in  the 
sense  that  only  a  stockholder  possesses  and  can  enjoy  it,  but  the  in- 

•  Lyon  T.  Screw  Ck>.,  snpnu 

•  Phoenix  Iron  Go.  t.  Com.,  113  Pa.  St.  563,  6  Atl.  75. 
10  Huylar  t.  Cattle  Co.,  40  N.  J.  Eq.  392,  2  Atl.  274. 

ii  Heminsrway  t.  Hemingway,  68  Conn.  443,  19  Atl.  760. 

IS  "Such  a  right  is  necessary  to  their  protection.  To  say  that  they  hare  the 
.ight,  but  that  It  can  be  enforced  only  when  they  have  ascertained  in  some  way 
without  the  books  that  their  affairs  have  been  mismanaged,  or  that  their  interests 
are  in  danger,  is  practically  to  deny  the  right,  in  the  majority  of  cases.  Often- 
times frauds  are  discoverable  only  by  examination  of  the  books  by  an  expert  ac- 
countant. The  books  are  not  the  private  property  of  the  directors  or  managers,  but 
are  the  record  of  their  transactions  as  trustees  for  the  stockholders."  Huylar  v. 
Cattle  Co.,  40  N.  J.  Bq.  392.  2  Atl.  274,  278. 

18  See  cases  cited  In  note  7,  supra. 
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qpectioB  and  examination  may  be  made  by  another  for  him;  other- 
irise  it  would  often  be  unavailing.^^ 

Often  the  right  of  inspection  is  expressly  given  by  statute,  or  by 
the  charter  or  by-laws  of  the  corporation,  and  under  some  provisions 
tiie  right  is  broader  than  at  common  law.  In  Alabama  the  Code 
declares  that  ''the  stockholders  of  all  private  corporations  have  the 
right  of  access  to,  of  inspection  and  examination  of,  the  books,  rec^ 
ords,  and  papers  of  the  corporation,  at  reasonable  and  proper  times." 
'Riere  are  similar  statutes  in  other  states.  Under  such  a  statute  it 
^as  held  by  the  Alabama  court  in  a  late  case  that  any  stockholder 
has  an  absolute  right  of  inspection,  subject  only  to  the  express  limi- 
tation that  the  right  shall  be  exercised  at  reasonable  and  proper  times, 
and  to  an  implied  limitation  that  it  shall  not  be  exercised  from  idle 
curiosity,  or  for  improper  or  unlawful  parposes.  In  other  respects 
the  right  is  absolute.  ''The  shareholder  is  not  required  to  show 
any  reason  or  occasion  rendering  an  examination  opportune  or 
proper,  or  a  definite  or  legitimate  purpose.  The  custodian  of  the 
books  and  papers  cannot  question  or  inquire  into  his  motives  and 
purposes.  If  he  has  reason  to  believe  that  they  are  improper  or 
illegitimate,  and  refuses  the  inspection  on  this  ground,  he  assumes 
the  burden  to  prove  them  as  such.''  ** 

Sometimes,  by  statute,  a  corporation  is  made  liable  to  a  penalty 
for  refusal  to  allow  a  stockholder  to  inspect  its  books,  and  officers 
or  agents  who  are  guilty  of  such  refusal  are  subjected  to  a  criminal 
prosecution.  No  damage  need  be  shown  to  entitle  a  stockholder  to 
recover  the  penalty,  for  it  is  imposed  as  a  punishment  for  the  viola- 
tion of  duty,  and  its  recovery  is  not  dependent  upon  any  pecuniary 
loss.** 

• 

3«  Foster  t.  White,  86  Ala.  467,  6  South.  88;  State  t.  Oil  Works,  28  La.  Ann. 
204. 

i»  Foster  t.  White,  86  Ala.  467,  6  Sooth.  88.  For  other  cases  in  which  the  right 
waa  expressly  given,  in  absolute  terms,  by  a  statute,  or  by  the  charter  or  by-laws, 
see  Gotheal  t.  Brouwer,  5  N.  Y.  562;  People  ▼.  Steamship  Co.,  60  Barb.  (N.  Y.) 
280;  State  t.  Bergenthal,  72  Wis.  814,  39  N.  W.  566;  Winter  ▼.  Baldwin,  89  Ala. 
488,  7  South.  734.     The  statute  applies  to  national  banks.     Winter  t.  Baldwin, 


i«  Kelsey  t.  Fermentation  Co.,  51  Hun,  636,  3  N.  Y.  Supp.  723.  The  right  to 
recover  the  penalty  for  such  refusal  is  not  waived  by  subsequently  calling  again, 
and  making  an  exftnination.     Id. 
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RIGHT  TO  VOTE  AT  MEETINGS. 

136.  A  stockholder  has  a  rif^ht  to  vote  at  corporate  meet- 
ings. 

This  right  will  be  considered  at  length  when  we  come  to  treat  of 
the  management  of  the  corporation,  and  of  stockholders'  meetings. 

FBOFITB  AND  DIVIDENDS. 

136.  A  dividend  is  a  fiind  -vorhioh  the  corporation  has  set 

apart  firom  its  profits  to  be  divided  among  its  mem- 
bers. 

137.  The  chief  rules  in  relation  to  profits  and  dividends 

are  as  follows : 

(a)  A  stockholder  has  no  legal  right  to  a  share  of  the 

profits  of  the  corporate  business  until  a  dividend  is 
declared. 

(b)  But  when  a  dividend  is  lawftdly  and  ftdly  declared, 

he  acquires,  as  against  the  corporation,  an  absolute 
legal  light  to  his  share;  and  the  declaration  of  the 
dividend  cannot  be  revoked. 

(c)  A  dividend  can  lawfully  be  declared  only  out  of  the 

surplus  or  net  profits.  The  capital  cannot  be  dis- 
tributed. 

(d)  Whether  a  dividend  shall  be  declared,  even  -where 

there  are  profits,  rests  within  the  sound  discretion 
of  the  directors;  and  they  will  be  controlled  in  the 
exercise  of  this  discretion  at  the  suit  of  stockhold- 
ers, only  where  they  abuse  it,  and  act  fraudulently, 
oppressively,  or  unreasonably. 

(e)  All  who  are  stockholders  at  the  time  the  dividend 

is  declared  are  entitled  to  share  therein  in  propor- 
tion to  their  stock,  without  regard  to  when  the  div- 
idend was  earned,  or  when  they  became  stockhold- 
ers; and  the  directors  cannot  discriminate  between 
them.  * 
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• 

(f)  It  1b  generally  for  the  directors  to  determine  how 

and  when  the  dividend  shall  be  payable. 

(1)  They  may  make  it  payable  in  money  or  in 

property.  If  no  mode  of  payment  is  sped- 
fled,  it  is  payable  in  lawful  money. 

(2)  They  may  pay  it  by  issuing  new  stock,  'when 

authorized  to  increase  the  capital  stock,  and 
thus  retain  the  surplus  in  the  business.  This 
is  called  a  stock  dividend. 

(g)  The  corporation  may  set  off  against  his  share  of  the 
dividend  a  debt  due  by  the  owner  of  stock  at  the 
time  it  is  declared. 

(h)  When  a  dividend  has  been  declared, 

( 1 )  A  stockholder  may  maintain  assumpsit  against 

the  corporation  as  for  money  had  and  re- 
ceived. 

(2)  Or,  in  some  cases,  he  may  sue  in  equity. 
(8)  Demand  is  necessary  before  suit. 

(4)  Interest  and  the  statute  of  limitations  begin  to 

run  from  the  time  of  demand. 
(6)  Mandamus  will  not  lie  to  compel  payment. 
(i)  Before  a  dividend  has  been  declared 

(1)  No  action,  as  for  a  debt,  can  be  maintained  by 

a  stockholder  to  recover  a  share  of  the  profits. 

(2)  Vut  he  may  maintain  a  suit  in  equity  to  com- 

pel the  corporation  to  declare  and  pay  a  div- 
idend if  it  is  wrongfully  withheld. 
(8)  Mandamus  is  not  a  proper  remedy. 
(J)  If  a  dividend  is  wrongfully  declared  and  paid,  -when 

there  are  no  surplus  profits, 

(1)  The  directors  are  not  personally  liable  to  the 

corporation  or  to  creditors  in  the  absence  of 
a  statute,  if  they  acted  in  good  fetith,  and 
without  negligence. 

(2)  But  they  are  liable  if  they  acted  fraudulently 

or  negligently. 
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(8)  The  property  or  funds  wrongftQly  distributed 
may  be  foUo^red  and  recovered  by  the  cor- 
poration or  by  creditors  in  the  hands  of  any 
one  who  is  not  an  innocent  purchaser  or  re- 
cipient for  value. 

If  the  business  of  a  corporation  is  successful,  and  profits  are  real- 
ized, it  sets  apart  from  time  to  time,  from  these  profits,  a  fund  to  be 
divided  among  its  members  in  proportion  to  the  amount  of  their 
shares.  This  fund  is  called  a  dividend.  The  term,  as  applied  to 
corporate  stock,  has  a  technital,  but  well  understood,  meaning.  It 
indicates  ^corporate  funds  derived  from  the  business  and  earnings 
of  the  corporation,  appropriated  by  a  corporate  act  to  the  use  of  and 
to  be  divided  among  the  stockholders.'*  *^  "Dividends''  and  "profits" 
are  not  qmonymous  terms.  Dividends  are  paid  out  of  the  profits, 
but  they  can  exist  only  where  they  have  been  declared  or  set  apart 
by  the  directors  out  of  the  profits.  Profits  are  not  dividends  until, 
as  expressed  in  the  above  quotation,  they  are  "appropriated  by  a 
corporate  act"  to  be  divided  among  the  shareholders.  In  Hyatt  v. 
Allen  ^*  the  plaintiff  sold  to  the  defendant  stock  in  a  corporation, 
reserving  "all  profits  and  dividends  of  and  upon  such  stock"  up  to 
a  certain  time.  A  dividend  having  been  partly  earned  before  the 
time  specified,  but  not  declared  until  afterwards,  it  was  held  that 
the  plaintiff  was  not  entitled  to  any  part  of  it  under  the  reservation 
in  the  contract,  for  there  was  no  dividend  untjl  it  was  declared. 

Until  dividends  are  declared,  the  surplus  profits  are  part  of  the 
assets  of  the  company,  and  do  not  belong  to  the  stockholders  indi- 
vidually,  nor  is  there  any  debt  due  from  the  corporation  to  them, 
even  though  the  circumstances  are  such  that  a  dividend  ought  to  be 
declared.^*  It  follows  that,  where  a  corporation  becomes  insolvent 
before  its  surplus  fund  has  been  set  apart  for  the  stockholders  bj 
declaring  a  dividend,  the  surplus,  as  well  as  the  capital  stock,  must, 
if  necessary,  be  applied  to  satisfy  its  debts,  to  the  exclusion  of  any 

17  BjaU  t.  AUen,  56  N.  Y.  55a. 

It  56  N.  Y.  553. 

19  Lockhart  ▼.  Van  AlBtyne,  31  Mich.  76;  Beveridge  v.  Railroad  Ga,  112  N.  Y. 
1,  19  N.  B.  489,  496;  Bcott  t.  Fire  Co.,  7  Paige  (N.  Y.)  198;  Phelps  ▼.  Bank,  26 
Ooiw.  269;    Hill  r.  Mining  Co.  (Mo.)  21  S.  W.  508. 
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claim  by  the  stockholders.'^  So,  nntil  a  dividend  haa  been  declared, 
the  stockholders  cannot  maintain  an  action  against  the  corporation 
to  recover  their  proportion  of  a  sarplus  as  a  debt,  their  remedy  be- 
ing by  suit  in  equity  to  compel  the  directors  to  declare  and  pay  a 
dividend.** 

It  was  said  in  an  Alabama  case  that  ^^dividends  unpaid  are  assets 
of  the  company  and  liable  for  its  debts,"  **  but  this  is  not  true  if  the 
dividend  has  been  declared  and  set  apart.  It  is  only  true  of  surplus 
profits  not  set  apart.  When  the  directors  of  a  corporation  have 
lawfully  declared  a  dividend  from  profits  earned  and  received,  the 
right  of  the  stockholders  to  payment  becomes  vested,  and  there  is 
a  debt  due  them  from  the  corporation;  or,  if  money  or  other 
property  equal  to  the  amount  of  the  dividend  is  specifically  set  apart 
as  a  fund  appropriated  to  the  payment  of  the  dividend,  the  share 
of  each  stockholder  therein  is  thereby  severed  from  the  common 
funds  of  the  corporation,  and  becomes  his  individual  property.*' 
When  a  dividend  is  declared,  the  right  of  the  stockholders  thereto 
becomes  vested,  and  the  board  of  directors  cannot  afterwards,  with- 
out their  consent,  revoke  its  action  in  declaring  the  dividend,  and 
refuse  to  pay  it.**  Nor  can  insolvency  of  the  corporation  arising 
after  the  dividend  has  been  declared  and  set  apart  defeat  the  right 
of  the  stockholders  to  their  shares  as  against  creditors.*"  To  give 
the  shareholders  a  vested  right  therein,  the  dividend  must  have  been 
fully  declared.  Therefore  it  has  been  held  in  a  late  Massachusetts 
case  that,  where  the  fact  that  a  dividend  has  been  voted  by  the  di- 
rectors is  not  made  public,  nor  communicated  to  the  stockholders, 
and  no  fund  is  set  apart  for  payment,  the  vote  may  be  rescinded.** 

«o  Scott  V.  Fire  Co..  7  Paige  (N.  Y.)  198. 

SI  Lockhart  ▼.  Van  Alstyne,  81  Mich.  76;  Beveridge  ▼.  Railroad  Co.,  112  N.  T.  1, 
19  N.  E.  4&9;  post,  p.  351,  and  cases  there  cited. 

ss  Carry  v.  Woodward,  44  Ala.  305. 

»  Beers  t.  Spring  Co.,  42  Codd.  17;  King  t.  Railroad  Co.,  29  N.  J.  Law,  82; 
lie  Roy  T.  Insurance  Co.,  2  Edw.  Ch.  (N.  Y.)  657;  In  re  Le  Blanc,  14  Uun  (N.  Y.) 
8,  75  N.  Y.  598;  Ford  t.  Thread  Co.  158  Mass.  84,  32  N.  B.  1036;  Wheeler  t. 
Sleigh  Co.,  39  Fed.  347,  2  Camming,  Cas.  Priy.  Corp.  203. 

s«  Beers  t.  Spring  Co.,  42  Conn.  17. 

s«  Le  Roy  ▼.  Insurance  Co.,  2  Edw.  Ch.  (N.  Y.)  657;  In  re  Le  Blanc,  14  flun 
(N.  Y.)  a 

se  Ford  t.  Thread  Co.,  158  Mass.  84,  32  N.  E.  1036. 
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When  Dimdend  May  he  Declared. 

There  are  varying  stotutory  or  constitutional  provisions  in  a  num- 
ber of  states  expressly  restricting  the  right  to  pay  dividends.  Thus 
it  is  provided  in  some  states  that  no  dividend  shall  be  paid  except 
out  of  net  profits  properly  applicable  thereto,  and  which  shall  not 
in  any  way  impair  or  diminish  the  capital;  or  except  from  surplus 
profits,  arising  from  the  business  of  the  corporation;  or  if  the  pay- 
ment of  it  will  leave  insufficient  funds  to  meet  the  liabilities  of  the 
corporation,  or  will  diminish  the  amount  of  its  capital  stock,  etc 
The  object  of  these  provisions  is  to  prevent  a  corporation  from  pay- 
ing dividends  when  there  are  no  available  funds,  and  to  prevent  it 
from  impairing  its  capital  by  distributing  any  part  of  it  among  the 
stockholders.  The  statutes  generally  impose  penalties  on  the  di- 
rectors for  violating  their  provisions  to  which  they  are  not  liable  at 
common  law;  but  the  principle  upon  which  they  are  based,  and  the 
prohibition  which  they  express,  are  fully  recognized  by  the  common 
law.  Even  at  common  law,  dividends  can  lawfully  be  declared  only 
out  of  the  surplus  or  net  profits. 

The  terms  "net  profits"  or  "surplus  profits"  mean  that  which  re- 
mains as  the  clear  gain  of  the  corporation  after  deducting  the  capital 
invested,  the  expenses  incurred,  and  the  losses  sustained.'^  As  a 
rule,  dividends  cannot  be  declared  out  of  borrowed  money,  for  bor- 
rowed money  is  not  profits;  *•  but  money  might  be  borrowed  tem- 
porarily for  the  purpose  of  paying  dividends,  if  the  corporation  has 
used  its  current  profits  to  make  improvements  for  which  it  might 
have  borrowed  money.'* 

"Profits"  consist  of  earnings  actually  received.  It  has,  therefore, 
been  held  that  interest  accrued,  but  not  payable,  and  interest  ac- 
crued, but  not  paid,  though  secured  by  safe  mortgages,  and  drawing 
interest,  are  not  "surplus  profits,"  within  the  meaning  of  a  statute 
prohibiting  a  corporation  from  paying  dividends  except  from  surplus 
profits.*® 

ST  Park  T.  Locomotive  Works,  40  N.  J.  Eq.  114,  3  Atl.  162;    Main  t.  Mills,  6 
Biss.  98,  Fed.  Cas.  No.  8.074.     See  Miller  v.  Bmdish,  69  Iowa,  278,  28  N.  W.  594; 
Hubbard  ▼.  Weare,  79  Iowa,  678,  44  N.  W.  915. 
«•  Davis  V.  Mining  Co.,  2  Utah,  74,  88. 

a»  Excelsior  Water  &  Mining  Co.  v.  Pierce,  90  Cal.  131,  27  Pac.  44. 
I  «o  People  V.  San  Francisco  Sav.  Union,  72  Cal.  199,  13  Pac.  498. 
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The  capital  stock  of  an  insarance  company  is  not  the  primary  fund 
for  the  payment  of  losses  which  may  accrue  upon  existing  risks,  but 
premiums  received  for  insurance  and  the  interest  on  the  capital  stock 
constitute  the  primary  and  natural  fund  for  the  payment  of  the  debts 
and  losses  of  the  company.  Therefore  the  unearned  premiums  re- 
ceived by  an  insurance  company  on  which  the  risks  are  still  running 
are  not  surplus  profits  of  the  company,  out  of  which  dividends  can  be 
legally  declared,  without  leaving  a  sufficient  surplus  on  hand  to  meet 
the  probable  losses  upon  risks  then  assumed  and  not  yet  terminated, 
independent  of  the  capital  stock  of  the  company.** 

In  deciding  whether  a  dividend  was  rightfully  or  wrongfully  made, 
the  transaction  must  be  viewed  from  the  standpoint  of  that  time, 
and  not  in  the  light  of  subsequent  events.  Notes  or  overdrafts,  for 
instance,  by  persons  then  considered  perfectly  solvent,  should  not  be 
considered  as  losses  because  they  afterwards  proved  to  be  such.*' 
.  The  directors  of  a  corporation  cannot  lawfully  diminish  the  capital 
required  to  enable  the  corporation  to  do  business,  either  by  directly 
distributing  a  part  of  it  among  the  stockholders,  or  by  indirectly 
doing  so  by  distributing  funds  as  dividends  when  there  are  no  sur- 
plus profits.  It  would  be  a  fraud  upon  creditors  of  the  corporation, 
who  deal  with  it  on  the  faith  of  its  capital  stock,  to  divert  the  same 
by  distribution  among  the  stockholders  as  a  dividend.**  Though  a 
corporation  may  agree  to  pay  interest  on  certificates  of  stock  paid 
in,  if  it  is  paid  out  of  the  surplus  profits,**  an  agreement  to  pay  in- 
terest cannot  be  enforced  where  the  corporation  has  no  means  or 
resources  from  which  payment  can  be  made,  except  its  capital 
stock.**  It  would  seem  clear  that  if  land  in  which  the  capital  of  a 
corporation  is  invested,  or  a  part  of  it,  is  taken  under  the  power  of 
eminent  domain,  the  money  received  as  compensation  therefor  will 

»i  De  Peyster  t.  Insurance  Co.,  6  Paige  (N.  Y.)  486;  Scott  t.  Fire  Go.,  7  Paige 
(N.  Y.)  198;  Lexington  Ldfe,  Fire  &  Marine  Ins.  Go.  t.  Page,  17  B.  Mon.  (Ky.) 
412.  Indeed,  it  was  lield  in  the  case  last  cited  that  the  safest  and  only  allowable 
principle  to  act  upon  in  such  cases  is  to  exclude  such  premiums  altogether  from  the 
eomputatioa  of  profits. 

»  Main  T.  Mills,  6  Biss.  98,  Fed.  Gas.  No.  8,974. 

•»  See  Reid  t.  Manufacturing  Go.,  40  Ga.  98,  104;  Wood  v.  Dummer,  3  Mason, 
806,  Fed.  Gas.  No.  17,944,  and  1  Gumming,  Gas.  Priy.  Gorp.  806;    post,  p.  563. 

•«  McLaughlin  t.  Railway  Go.,  8  Mich.  100. 

<«  PainesYiUe  &  EL  R.  Go.  t.  King,  17  Ohio  St.  534. 
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take  the  place  of  the  land  as  part  of  the  capital,  and  cannot  be  diB- 
tributed  as  dividends.'*  A  sam  paid  in  on  capital  stock  does  not  be- 
come profit,  and  liable  to  distribution  as  profits,  on  the  stock  being 
forfeited  for  nonpayment  of  the  balance  dne  thereon.*^ 

In  the  case  of  a  mining  corporation,  the  profits  subject  to  distriba* 
tion  are  the  net  proceeds  of  its  mining  operations,  without  any  de> 
duction  for  decrease  in  value  of  the  mine  by  reason  of  the  ore  being 
taken  out.  And  the  same  principle  applies  to  all  corporations  or- 
ganized for  the  purpose  of  utilizing  a  wasting  property, — a  prop* 
erty  that  can  be  used  only  by  consuming  it, — ^as  a  mine,  a  lease,  or  a 
patent.  Such  a  corporation  is  not  to  be  considered  as  having  dis- 
tributed its  capital  merely  because  it  has  distributed  the  net  pro 
ceeds  of  its  operations,  though  the  value  of  the  property  constituting 
its  capital  is  necessarily  thereby  decreased.'*  Except  in  such  cases, 
however,  before  profits  can  lawfully  be  set  apart  and  paid  out  as  a 
dividend,  a  proper  sum  must  be  set  aside  to  represent  the  wear  and 
tear  upon  the  plant  and  property  of  the  corporation,  so  that  a  fund 
will  be  created  for  the  purpose  of  repairing  and  renewing  the  prop- 
erty when  it  shall  become  necessary.** 

Where  a  corporation  reduces  its  capital  stock  under  statutory  au- 
thority, it  cannot  distribute  among  the  stockholders  an  amount  equal 
to  the  difference  between  the  original  capital  stock  and  the  reduced 
capital  stock,  without  regard  to  the  present  value  of  its  property. 
The  reduced  amount  becomes  the  amount  which  it  is  bound  to  pro- 
vide as  capital,  and  which  it  is  prohibited  from  depleting  by  pay- 
ments to  stockholders.  It  must  therefore  retain  property  actually 
equal  in  value  to  the  amount  of  the  reduced  capital  over  and  above 
its  debts.  If  it  does  this,  and  a  surplus  remains,  this  may  lawfully 
be  distributed  among  the  stockholders.** 

se  See  Heard  ▼.  Eldredge,  109  Maaii.  268. 

ST  Gratz  t.  Redd,  4  B.  Mon.  (Ky.)  178,  187. 

S8  Excelsior  Water  &  Mining  Go.  v.  Pierce,  90  Gal.  131,  27  Pac.  44. 

s»  Daviaon  v.  Gillies,  16  Gh.  Di?.  S47,  note,  2  Gamming,  Gas.  Prlr.  Gorp.  223; 
Dent  y.    Tramways  Go.,  16  Gh.  Div.  344,  2  Gmnmini;,  Gas.  Priy.  Ooxp.  225. 

40  Seeley  y.  Bank,  8  Daly,  400,  78  N.  Y.  608;  Strong  y.  Railroad  Go.,  98  N.  T. 
426.  "The  surplus,  If  any,  which  a  corporation  reducing  the  amount  of  its  ci^h 
ital,  under  the  act  of  1878,  is  at  liberty  to  pay  to  its  stockholders,  must,  in  eyetj 
case,  be  ascertained,  and  depends  upon  the  result  of  an  examination  into  its  affairs, 
and  not  upon  the  difference  between  the  original  amount  of  capital  and  the  reduced 
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Discretion  of  the  Directors  as  to  Dedaring  Dimdend. 

When  a  corporation  has  a  surplus,  whether  a  dividend  shall  be 
declared,  and,  if  declared,  how  much  it  shall  be,  and  when  and  where 
it  shall  be  payable,  rests  largely  in  the  discretion  of  the  directors; 
and  in  the  exercise  of  their  discretion  they  will  not  be  controlled  or 
interfered  with  by  the  courts,  unless  they  act  fraudulently,  oppress- 
ively, or  unreasonably/^  The  stockholders  of  a  corporation  are  not 
entitled,  as  a  matter  of  absolute  right,  to  the  payment  of  a  dividend 
whenever  the  earnings  of  the  corporation  in  any  year  exceed  its  lia- 
bilities. Though  there  may  be  a  large  surplus,  the  board  of  directors 
may,  if,  in  their  opinion,  the  interests  of  the  corporation  make  it 
necessary  or  advisable,  expend  the  same  in  improvements,  or  in  ex- 
tending the  business  of  the  corporation,  if  the  business  as  extended 
is  within  its  powers;  or  may,  under  some  circumstances,  retain  it  as 
a  surplus  fund,  instead  of  dividing  it  among  the  stockholders.  And 
whether  they  will  do  so  is  generally  for  them  to  decide.** 

Directors  will  not  be  allowed  to  abuse  their  discretion  as  to  de- 
claring dividends,  and  to  use  their  power  illegally,  wantonly,  or  op- 
pressively. They  must  act  reasonably  and  in  good  faith.  If  the 
right  to  a  dividend  is  clear,  and  there  are  funds  from  which  it  can 
properly  be  made,  a  court  of  equity  will  interfere  to  compel  the  com- 
pany to  declare  it.** 

amount;  and  whenever,  \xj  sales  of  property,  or  by  meant  of  earnings,  or  other- 
wise, the  corporation  comes  in  possession  of  fnnds  which  are  In  excess  of  the  re- 
duced amount  fixed  as  capital,  it  can  distribnte  that  amount  without  violating  any 
law/*      Strong  v.  Railroad  Co.,  supra. 

«i  Post,  p.  851;  WlUiams  v.  Telegraph  Go^  98  N.  T.  102,  192,  2  Gumming,  Gas. 
Priv.  Corp.  209;  Hunter  v.  Roberts,  Throp  &  Co..  83  Mich.  63,  47  N.  W.  181; 
Jackson's  Adm*rs  v.  Plank-Road  Co.,  31  N.  J.  Law,  277,  2  GumnOng,  Gas.  Priv. 
Corp.  201;  Belfast  &  M.  L.  R,  Go.  v.  City  of  Belfast,  77  Me.  445,  1  Atl.  362,  366; 
New  York,  L.  B.  &  W.  R.  Co.  v.  Nickals,  119  U.  S.  296,  7  Sup.  Gt  309,  2  Gum- 
ming, Gas.  Priv.  Corp.  228,  W.  D.  Smith,  Gas.  Corp.  88,  Shep.  Gas.  Corp.  188; 
Wolfe  V.  Underwood,  96  Ala.  329,  11  South.  344;  Beveridge  v.  Raikoad  Co.,  112 
N.  Y.  1,  19  N.  E.  489;    and  cases  hereafter  cited. 

4s  New  York,  L.  B.  &  W.  R.  Go.  v.  Nickals,  119  U.  S.  296,  7  Sup.  Ct  209,  2 
Cununinff,  Gas.  Priv.  Oorp.  228,  W.  D.  SmiCh,  Gas.  Corp.  88»  Shep.  Gas.  Oorp.  188; 
Pratt  V.  Pratt,  Read  &  Co.,  33  Conn«  446,  2  Gumming,  Gas.  Priv.  Corp.  219;  Smith 
V.  Manufacturing  Co.,  29  Ala.  503;  State  v.  Baltimore  &  O.  B.  Co.,  6  GUI  (Md.) 
868. 
4S  Fougeray  v.  Cord,  50  N.  J.  Bq.  185,  24  AU.  499,  2  Gumming,  Gas.  Priv.  Corp. 
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Who  are  Entitled  to  Dividends. 

The  profits  of  a  corporation  are  to  be  distributed  pro  rata  among^ 
those  who  are  its  stockholders  at  the  time  when  the  dividend  is  de- 
clared, no  matter  when  the  profits  may  have  been  earned,  and  with- 
out regard  to  the  length  of  time  particular  members  may  have  been 
stockholders.  This  is  well  settled.^^  And  it  is  also  well  settled  that 
the  directors  in  declaring  dividends  have  no  right  to  discriminate 
between  stockholders,  unless  the  contract  under  which  particular 
shares  were  issued  gives  them  the  right.**  "The  dividends  must  be 
general  on  all  the  stock,  so  that  each  stockholder  will  receive  his  pro- 
portionate share.  The  directors  have  no  right  to  declare  a  dividend 
on  any  other  principle.  They  cannot  exclude  any  portion  of  the 
stockholders  from  an  equal  participation  in  the  profits  of  the  com- 
pany." *• 

A  person  who  becomes  a  stockholder  without  limitations  in  his 
contract,  even  immediately  before  a  dividend  is  declared,  is  entitled 
to  share  therein,  and  the  directors  cannot  exclude  him.  In  Jones  v. 
Terre  Haute  &  Richmond  R.  Co.*^  the  plaintiff,  who  held  bonds  of  the 
defendant  corporation,  by  their  terms  convertible  into  stock,  sur- 
rendered them,  and  received  stock  therefor.  Shortly  afterwards  the 
directors  declared  a  dividend.  It  was  held  that  the  plaintiff  waa 
entitled  to  his  proportionate  share,  and  that  the  board  of  directors 
could  not  discriminate  against  him. 

241;  Belfast  &  M.  L.  R.  Co.  v.  City  of  Belfast,  77  Me.  445,  1  Atl.  362,  367;  PraU 
▼.  Pratt,  Read  &  Co.,  33  Conn.  44G,  2  Cumming,  Cas.  Priv.  Corp.  219;  Beers  ▼. 
Spring  Co.,  42  Conn.  17;    Scott  v.  Fire  Co.,  7  Paige  (N.  Y.)  198;    post,  p.  362. 

44  Goodwin  v.  Hardy,  57  Me.  143:  March  t.  Railroad  Co.,  43  N.  H.  515;  Jone» 
V.  RaUroad  Co.,  57  N.  Y.  196;  Boardman  t.  Railway  Co.,  84  N.  T.  157;  HUl  t. 
Newichawanick  Co.,  8  Hun,  459,  71  N.  Y.  593;  Phelps  ▼.  Bank,  26  Conn.  269. 
**This  rule,**  says  Morawetz,  "is  based  on  reasons  of  conrenience,  amounting  almost 
to  a  necessity.  It  would  be  practically  impossible  to  apportion  the  earnings  of  a 
corporation,  whose  shares  are  constantly  changing  hands,  so  as  to  give  each  holder 
a  proportionate  part  of  the  profits  earned  while  he  was  owner  of  the  shares.*'  1 
Mor.  Corp.  §  162. 

46  Jones  T.  Railroad  Co.,  57  N.  Y.  196;  Ryder  t.  Railroad  Co.,  18  III.  516;  Stod- 
dard y.  Foundry  Co.,  34  Conn.  542;  Hill  t.  Mining  Co.  (Mo.  Sup.)  21  S.  W.  508. 

46  Ryder  t.  Railroad  Co.,  supra.  Where  the  directors,  in  declaring  a  dividend^ 
wrongfully  except  a  particular  stockholder,  the  exception  is  Toid  and  of  no  effect. 
Hill  V.  Mining  Co.,  supra* 

47  57  N.  Y.  196. 
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A  stockholder  in  a  corporation  lias  no  legal  title  to  a  share  in  the 
profits  until  a  dividend  is  declared.  Until  then  a  transfer  of  his 
shares  will  carry  with  it  the  right  to  share  in  the  profits  already 
earned,  and  dividends  subsequently  declared  will  belong  to  the  trans- 
feree.* •  It  is  othei*wise  with  a  dividend  declared  before  the  trans- 
fer,  but  not  paid.  In  the  absence  of  a  special  agreement  to  the  con- 
traiy,  it  belongs  to  the  transferror,  and  does  not  pass  by  the  trans- 
fer; and  the  fact  that  the  dividend  is  payable  at  a  future  day,  or  that 
no  time  for  payment  is  fixed,  can  make  no  difference.**  So  a  legatee 
of  shares  is  not  entitled  to  a  dividend  thereon  declared  before,  but 
payable  after,  the  death  of  the  testator.  The  dividend  forms  part 
of  the  corpus  of  the  estate  and  passes  to  the  executor.*®  So,  where 
the  owner  of  stock  by  will  directs  the  income  of  his  estate  to  be  paid 
to  his  widow,  and  dies  after  a  dividend  has  been  declared,  but  be- 
fore it  is  payable,  the  dividend  goes  to  the  executors  as  part  of  his 
estate,  and  is  not  payable  to  the  widow  as  income."* 

Where,  by  the  terms  of  a  certificate  of  stock,  the  shares  are  trans- 
ferable only  on  the  books  of  the  company,  the  corporation  will  be 
protected  by  a  payment  of  dividends  to  the  person  who  appears  on 
the  books  as  the  owner  of  shares,  if  it  has  no  notice  of  any  ti*ansfer, 
and  will  not  be  liable  after  such  payment  to  a  person  to  whom  the 
shares  were  transferred  before  the  dividends  were  declared,  but  who 
neglected  to  have  the  transfer  entered  on  the  books."*    If  the  corpo- 

«8  Post,  p.  412;  Boardman  t.  Railway  Co.,  84  N.  Y.  167,  177;  Jermain  t.  Rail- 
way Co.,  01  N.  Y.  488;  Phelps  ▼.  Bank,  26  Conn.  269;  March  v.  Railroad  Co.,  43 
N.  H.  515;  Gemmell  ▼.  Davis,  75  Md.  546,  23  All.  1032.  But,  if  the  purchaser  of 
stock  fails  to  comply  with  his  contract  to  purchase,  he  loses  the  right,  not  only 
to  the  stock,  but  also  to  dividends  declared  after  the  sale.  Phinizy  v.  Murray,  83 
Ga.  747,  10  S.  B.  358.  The  right  to  dividends  not  yet  declared  need  not  be  sepa- 
rately assigned.  It  passes  as  an  incident  to  the  stock.  See  the  cases  above  cited,— 
particularly,  Boardman  v.  Railway  Co.,  tnpnu  And  see  Kaufman  v.  Woolen 
Mills  Co.  (Va.)  25  S.  E.  1003. 

«•  Wheeler  v.  Sleigh  Co.,  39  Fed.  347,  2  Cumming,  Cas.  Priv.  Corp.  203;  Hill  v. 
Newichawanick  Co.,  8  Hun,  459,  71  N.  Y.  593;  Hopper  v.  Sage,  112  N.  Y.  530,  20 
N.  B.  850;  In  re  Kemochan,  104  N.  Y.  618,  11  N.  B.  150;  Bright  v.  Lord,  51  Ind. 
272,  19  Am.  Rep.  732.  Contra  Burroughs  v.  Railroad  Co.,  67  N.  C.  876,  12  Am. 
Rep.  611. 

«•  De  Gendre  v.  Kent,  L.  R.  4  Eq.  283;   Wheeler  t.  Sleigh  Co.,  supra. 

»i  In  re  Kemochan,  104  N.  Y.  618,  11  N.  E.  150. 

•s  Post,  ^  420;  Brisbane  T.  Railroad  Co.,  94  N.  Y.  204,  W.  D.  Smith,  Caa. 
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ration  has  notice  of  the  transfer,  it  will  be  liable  to  the  transferee 
or  his  assignee  for  dividends  subsequently  declared,  though  the  trans- 
fer is  not  registered,  and  an  action  may  be  maintained  against  it 
therefor  witiiout  suing  to  compel  it  to  register  the  transfer."*  The 
pledgee  of  stock,  whose  name  appears  on  the  books  of  the  corpora- 
tion, or  whose  rights  are  known  to  the  corporation,  is  entitled  to  divi- 
dends Bubsequentiy  declared,  as  between  himself  and  the  corpora- 
tion, and  the  corporation  will  be  liable  to  him  therefor  if  it  pays  them 
to  the  pledgor.** 

Hew  PaycMe. 

If  there  is  no  statutory  or  charter  requirement  that  dividends  shall 
be  paid  in  cash,  it  is  within  the  discretion  of  the  directors  whether 
they  shall  be  made  payable  in  cash,  or  in  property,  or  whetiier  they 
shall  declare  a  stock  dividend  when  authorized  to  increase  the  capi- 
tal stock.**  If  a  dividend  is  made  payable  in  cash,  or  payable  gen- 
erally, the  corporation  becomes  a  debtor,  and  must  discharge  the 
debt,  as  it  is  bound  to  discharge  all  its  other  debts,  in  lawful  cur- 
rency.** 

Stock  Dwidends. 

Where  a  corporation  has  the  power  to  increase  its  capital  stock, 
and  has  assets  from  which  it  may  legally  declare  a  dividend,  it  may, 
if  its  interests  so  require,  hold  back  such  assets,  and  issue  stock  there- 
for, instead  of  distributing  the  assets  among  the  stockholders  by  de- 

Oorp.  04,  and  Shep.  Gas.  Corp.  177;  Cleyeland  &  M.  R.  Go.  t.  Robbing,  85  Ohio 
St.  483. 

•s  Robinson  t.  Bank,  95  N.  Y.  637,  2  Gamming,  Gas.  Priv.  Gorp.  157;  Hill  t. 
Mining  Go.  (Mo.  Snp.)  21  S.  W.  608;  Gemmell  t.  Davis,  75  Md.  546,  23  Atl.  1082; 
Gentral  Nebraska  Nat  Bank  t.  Wilder,  82  Neb.  454,  40  N.  W.  869;  Guarantee 
Go.  of  North  America  t.  Bast  Rome  Town  Go.,  96  Oa.  511,  23  S.  B.  508;  Armour 
T.  Town  Go.  (Ga.)  25  S.  B.  504. 

54  Boyd  T.  Worsted  Mills,  149  Pa.  St.  868,  24  Atl.  287.  See,  also,  as  to  the  right 
of  a  pledgee  of  stock  to  dividends:  Fairbank  v.  Bank,  182  111.  120,  22  N.  B.  624; 
Gentral  Nebraska  Nat  Bank  v.  Wilder,  82  Neb.  454,  49  N.  W.  869;  Gemmell  t. 
Davis,  75  Md.  546,  28  AtL  1082;  Guarantee  Go.  of  North  America  v.  Bast  Rome 
Town  Go.,  96  Ga.  511,  28  S.  B.  503;  Armour  v.  Town  Go.  (Qa.)  25  S.  B.  604. 

»«  Williams  v.  Telegraph  Go.,  93  N.  Y.  162,  192,  2  Gumming,  Gas.  Priv.  Gorp.  209. 

•«  Williams  V.  Telegraph  Go.,  93  N.  T.  162,  192,  2  Gumming,  Gas.  Priv.  Gorp. 
209;  Scott  T.  Banking  Go.,  52  Barb.  (N.  Y.)  45;  Bhle  v.  Bank,  24  N.  Y.  648. 
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daring  a  dividend  payable  in  money."^  This  is  called  a  stock  divi- 
dend. Such  a  dividend^  if  stock  is  issued  only  to  the  extent  of  the 
surplus  profits,  and  the  amount  paid  in  as  the  capital  stock  of  the 
corporation  remains,  is  not  a  violation  of  the  prohibition  against  re- 
ducing or  withdrawing  the  capital  stock  by  distribution  among  stock- 
holders.** 

Setoff  ojgaAnjst  DAi  Due  to  OoTrporaUon. 

A  corporation  may  retain  dividends,  and  apply  them  upon  debts 
due  to  it  from  stockholders  at  the  time  the  dividend  is  declared.^* 
This  right  does  not  rest  upon  any  idea  that  the  corporation  has  a 
lien,  but  it  is  the  right  of  set-off,  for  the  dividend  is  a  simple  debt 
owing  by  the  corporation  to  the  stockholder.**  If  shares  are  as- 
signed, and  notice  of  the  assignment  is  given  to  the  corporation  be- 
fore the  dividend  is  declared,  the  right  to  the  dividend  passes  to  the 
assignee,  and  the  corporation  cannot  set  off  a  debt  to  it  from  the 
assignor,  incurred  before  the  assignment.*^  In  New  York  it  has 
been  held  that  the  corporation  may  exercise  this  right  of  set-off  if 
the  debt  became  due  before  notice  of  the  assignment  was  given, 
though  the  dividend  may  not  have  been  declared  until  after  such  no- 
tice.** 

Remediea  oj  Stockholders. 

As  has  been  seen,  a  dividend  lawfully  set  apart  from  the  surplus 
profits  of  a  corporation  becomes  thereupon  the  individual  property 
of  the  stockholders,  to  be  received  by  them  on  demand.  It  is  a  sev- 
erance from  the  common  funds  of  the  company  of  so  much  for  the 
use  and  benefit  of  each  stockholder  in  his  individual  right.  If,  upon 
demand  by  a  stockholder,  the  corporation  refuses  to  pay  him  his 
share,  he  may  maintain  an  action  against  it  for  money  had  and  re- 
ceived to  his  use;  **  or,  according  to  some  of  the  cases,  by  a  suit 

•T  Williams  T.  Telegraph  Co.,  98  N.  Y.  162,  2  Gamming,  Gas.  Prir.  Gorp.  209. 

••  WUUama  t.  Telegraph  Go.,  supra. 

••  Bates  T.  Insurance  Go.,  3  Johns.  Gas.  (N.  Y.)  238;  Sargent  ▼.  Insurance  Go.,  8 
Pick.  (Mass.)  90;    Hagar  t.  Bank,  63  Me.  509. 

••  GemmeU  t.  Davis,  75  Md.  546,  23  Ati.  1082. 

SI  OemmtU  t.  DstIs,  supra. 

«s  Bates  t.  Insurance  Go.,  supra. 

••  King  V.  Railroad  Co.,  29  N.  J.  Law,  82,  87;  West  Ghester  &  P.  R.  Go.  T. 
Jackson,  77  Pa.  St  321,  328. 
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in  eqnlty.'^  If  no  time  is  fixed  for  payment  of  tile  diTidend,  bnt  it 
is  made  payable  at  sach  time  as  may  be  directed  by  the  board  of 
directors,  it  is  to  be  paid  within  a  reasonable  time;  and  if  the  board 
refases  to  pay,  or  fix  a  time  for  payment,  a  stockholder  may  enforce 
his  rights  in  equity.**  If  the  directors  of  a  corporation,  in  making 
a  distribntion  of  dividends,  omit  to  apportion  a  quota  thereof  to 
certain  shares  of  stock,  the  owner  of  such  shares  may  maintain  as- 
sumpsit against  the  corporation  for  breach  of  the  contract  which 
the  law  implies  from  the  relationship  of  the  parties,  that  an  equal 
distribution  of  dividends  will  be  made.**  A  demand  is  necessary  after 
a  dividend  has  been  declared,  before  an  action  can  be  brought  by  a 
stockholder  against  the  corporation  to  recover  his  share.*^  And  it 
follows  that  interest  and  the  statute  of  limitations  run  from  the 
time  demand  is  made,  and  only  from  that  time.** 

The  remedy  of  a  stockholder  who  is  wrongfully  excluded  from  his 
right  to  share  in  a  dividend  is  against  the  corporation.**  He  cannot 
follow  the  assets  of  the  company  into  the  hands  of  other  stockhold- 
ers, to  whom  dividends  have  been  paid,  and  maintain  an  action 
against  them  for  money  had  and  received.^* 

An  action  cannot  be  maintained  against  a  corporation  by  a  stock- 
holder for  a  dividend,  as  for  a  debt  due,  until  the  dividend  has  been 
declared,  though  there  may  be  funds  from  which  it  is  the  duty  of 
the  directors  to  declare  a  dividend.  ^'A  right  to  a  dividend  from  the 
profits  of  a  corporation  is  no  debt  until  the  dividend  is  declared. 
Until  that  time  the  dividend  is  only  something  that  may  possibly 
come  into  existence,  but  the  obligation  on  the  part  of  the  corporation 
to  declare  it  cannot  be  treated  as  the  dividend  itself."  ^* 

•«  Le  Roy  y.  Insurance  Co.,  2  Edw.  Ch.  (N.  Y.)  657;  Beers  t.  Spring  Ck>.,  42 
Conn.  17. 

•B  Been  t.  Spring  Co.,  42  Conn.  17. 

06  Jackson's  Adm'rs  v.  Newark  Plank-Road  Co.,  31  N.  J.  Law,  277,  2  Camming, 
Cas.  PriT.  Corp.  201;  HUl  y.  Mining  Co.  (Mo.)  21  S.  W.  508. 

•7  Hagar  t.  Bank,  68  Me.  509;  State  y.  Baltimore  &  O.  R.  Co.,  6  Gill  (Md.)  863, 
887;  Bank  of  Louisyille  y.  Gray,  84  Ky.  565,  2  S.  W.  168. 

68  State  y.  Baltimore  &  O.  U.  Co.,  supra;  Bank  of  Louisyille  t.  Gray,  supra; 
Philadelphia,  W.  &  B.  R.  Co.  y.  Cowell,  28  Pa.  St.  329. 

••  Jones  y.  Railroad  Co.,  57  N.  T.  196. 

TO  Peckham  y.  Van  Wagenen,  83  N.  Y.  40. 

Ti  Lockhart  y.  Van  Alstyne,  31  Mich.  76,  per  Cooley,  J.    And  see  State  t.  Baltl- 
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If  the  directors  nnreasonably  and  wrongfully  refuse  or  neglect  to 
declare  dividends  when  there  are  surplus  profits  out  of  which  thej 
may  be  declared,  and  there  is  no  good  reason  for  withholding  them, 
a  stockholder  may  maintain  a  suit  in  equity  to  compel  them  to  de- 
clare and  pay  them.^*  Mandamus  is  not  a  proper  remedy  in  such 
a  case.^*  Nor  will  mandamus  lie  to  compel  the  payment  of  a  div- 
idend after  it  has  been  declared/*  It  must  be  borne  in  mind  in  this 
connection  that  it  is  only  in  a  clear  case  that  the  court  will  interfere 
with  the  discretionary  powers  of  the  directors  by  compelling  them 
to  declare  a  dividend.^" 

Bemediea  where  Dimdendi  are  UrdmofuHy  Pond. 

If  the  directors  or  trustees  act  in  good  faith,  and  without  negli- 
gence, they  are  not  liable  to  the  corporation  or  to  creditors,  at  com- 
mon law,  for  declaring  and  paying  dividends  when  they  should  not 
have  done  so,  and  thereby  diminishing  the  capital  stock.^^  But  if  they 
have  been  guilty  of  a  fraudulent  breach  of  trust,  or  of  gross  negli- 
gence, in  paying  dividends  when  they  had  no  right  to  pay  them,  they 
are  personally  liable  to  creditors  J'  Their  liability  under  statutes 
will,  of  course,  depend  upon  a  construction  of  the  statutes.  Gen- 
erally, they  are  not  liable  if  they  act  in  good  faith,  and  without  neg- 
ligence.'* 

more  &  O.  R.  Co.,  6  Gill  (Md.)  868;  WilUston  t.  Railroad  Go.,  18  Allen  (Mass.)  400; 
Boardman  t.  Railway  Co.,  84  N.  Y.  157;  Hill  t.  Mining  Co.  (Mo.)  21  S.  W.  508. 

"  Fougeray  v.  Cord,  50  N.  J.  Eq.  186,  24  Atl.  499,  2  Cumming,  Gas.  Priv.  Corp. 
241;  Pratt  t.  Pratt,  Read  &,  Co.,  83  Conn.  446,  2  Gumming,  Gaa.  PriT.  Corp.  219; 
Beers  t.  Spring  Co.,  42  Conn.  17;  Scott  v.  Fire  Co.,  7  Paige  (N.  T.)  198;  King  v. 
Governor,  etc.,  of  Banlc  of  England,  2  Barn.  &  Aid.  620,  2  Gumming,  Gas.  Priv. 
Corp.  218;   ante,  ^  847. 

▼»  Rex  V.  Governor,  etc.,  of  Bank  of  England,  2  Barn.  &  Aid.  620,  2  Gumming, 
Gas.  Priv.  Corp.  218. 

T*  People  V.  Central  Car  &.  Manufg  Co.,  41  Mich.  166,  49  N.  W.  925. 

▼»  Ante.  p.  847. 

»•  Excelsior  Petroleum  Go.  t.  Lacey,  68  N.  T.  422;  Lexington  ft  O.  R.  Go.  v. 
Bridges,  7  B.  Mon.  (Ky.)  656;   post,  p.  515. 

"  Grats  V.  Redd,  4  B.  Mon.  (Ky.)  178.  195;  Scott  v.  Fire  Co.,  7  Paige  (N.  Y.) 
196;  post,  p.  515. 

'•  As  to  the  liability  under  the  New  Tork  statute,  see  Rorke  v.  Thomas,  56  N. 
r.  659;  Excelsior  Petroleum  Co.  v,  Lacey.  68  N.  Y.  422;  Van  Dyck  t.  McQuade, 
%N.  Y.  88;  post^p.  609, 

ClklPr.Gorp.— 28  * 
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If  dividends  are  illegally  declared  and  paid  when  there  are  no  gar- 
plus  profltB,  they  may  be  reclaimed  either  by  the  corporation  or  by 
its  assignee  for  the  benefit  of  creditors,  or  by  the  creditors  them- 
selves;  and  the  fact  that  the  directors  acted  in  good  faith,  under  a 
misconception  as  to  what  constituted  the  profits  of  the  company  out 
of  which  dividends  were  payable,  is  immaterial,  for  the  recovery  by 
the  corporation  may  be  sostained  on  the  principle  which  allows  a 
recovery  of  money  paid  under  mistake.^*  If  the  capital  stock  of  a 
corporation  is  wrongfully  paid  away  by  the  directors  it  may  be 
pursued  by  creditors  into  the  bauds  of  any  one  who  is  not  an  inno- 
cent purchaser  or  recipient  of  the  same  for  a  valuable  considera- 
tion.*® If  such  a  wrong  is  threatened,  a  creditor  may  maintain  a 
bill  in  equity  for  an  injunction.*^ 

Same — OnmU  and  Bequests  of  Inoome  and  Profits. 

When  the  owner  of  stock  grants  or  bequeaths  the  income  and 
profits  to  a  person  for  life  or  for  a  term  of  years,  difficult  questions 
arise  as  to  the  right  to  dividends.  On  some  points  the  courts  do  not 
agree,  while  on  others  the  law  is  well  settled. 

A  grant  or  bequest  of  the  income  or  profits  of  an  estate  including 
shares  of  stock,  does  not  entitle  the  grantee  or  legatee  to  dividends 
declared  upon  the  stock  before  the  grant  or  will  takes  effect,  though 
they  may  not  be  payable  until  afterwards.  Therefore,  where  the 
owner  of  stock  left  a  will,  by  which  he  empowered  his  executors  ^o 
receive  the  rents,  interest,  and  income"  of  so  much  of  his  estate  as 
was  given  them  in  trust,  including  shares  of  stock,  and  apply  the 
same  to  the  use  of  his  widow  during  her  life,  it  was  held  that  a  div- 
idend declared  on  the  stock  before  his  death,  but  not  payable  until 
afterwards,  formed  pail  of  the  estate,  and  went  to  the  executors 
as  such,  and  was  not  payable  to  the  widow  as  income.  ^As  soon," 
it  was  said,  ''as  the  profits  in  shares  of  stock  are  ascertained  and  de- 
clared, they  cease  to  be  the  property  of  the  company,  and  the  owner 
of  the  shares  becomes  entitled  to  the  dividend.  It  at  once  forms 
part  of  his  estate.    The  fact  that  they  are  made  payable  at  a  future 

T*  Lexinffton  Life,  Fire  &  Marine  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.)  412.  And 
•ee  GraU  t.  Redd,  4  B.  Mon.  (Ky.)  178,  180,  191;  Main  t.  Mills,  6  Bin.  08,  Fed. 
Cas.  No.  8,074;  Grant  t.  Ross  (Ky.)  37  S.  W.  263. 

>o  Gratz  v.  Redd,  supra.    And  see  Keid  t.  Manufacturing  Co.,  40  Ga.  98,  104. 

•3L  Reid  Y.  Manufacturing  Co.,  supra. 
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tfane  is  immaterial.  The  dividend  to  which  the  life  tenant  may  be 
entitled  as  income  can  only  be  that  which  the  company  may  declare 
after  that  relation  is  acquired.  In  this  case  the  dividend  represented 
profits  or  income,  bnt  had  become  a  debt  before  the  will  took  ef- 
fect" " 

Perhaps  by  the  weight  of  authority,  dividends  declared  after  the 
grant  or  bequest  takes  effect,  though  earned  before,  go  to  the  grantee 
or  legatee  as  income  or  profits.'*  In  some  states,  however,  the 
rule  is  otherwise;  and  it  is  held  that:  ''When  the  stock  of  a  cor- 
poration is  by  the  will  of  a  decedent  given  in  trust,  the  incomes  there- 
of for  the  use  of  a  beneficiary  for  life,  with  remainder  over,  the 
surplus  profits  which  have  accumulated  in  the  lifetime  of  the  tes- 
tator, but  which  are  not  divided  until  after  his  death,  belong  to  the 
corpus  of  his  estate;  while  the  dividends  of  earnings  made  after 
his  death  are  income,  and  are  payable  to  the  life  tenant,  no  matter 
whether  the  dividend  be  in  cash  or  script  or  stock."  •* 

The  fact  that  the  dividend  is  declared,  not  out  of  profits  made  by 
the  corporation,  but  out  of  the  original  capital,  in  a  case  where 
such  a  dividend  may  be  declared,  is  immaterial.  It  still  goes  to 
the  legatee  or  grantee  as  income  or  profits  from  the  shares.** 

>t  Id  t«  Kernocfaan,  104  N.  Y.  618,  11  N.  E.  160.  And  see  De  Gendre  t.  Kent, 
L.  R.  4  Bq.  283;  Wheeler  v.  Sleigh  Co.,  89  Fed.  347,  2  Gumming,  Gas.  Priv.  Corp. 
208.  Bat  see,  contra.  Burroughs  t.  Railroad  Co.,  67  N.  G.  876,  12  Am.  Rep.  611. 
A  bequest  of  "dlTidends,"  it  has  been  held,  passes  a  diyidend  declared  before,  but 
payable  after,  the  testator's  death.    Cogswell  t.  Cogswell,  2  Edw.  Ch.  (N.  Y.)  231. 

•»  King  T.  FoUett,  8  Vt.  885.  And  see  Appeal  of  Merchants'  Fund  Ass'ns,  136 
Pa.  St.  43,  20  Atl.  627.    But  compare  Smith's  Appeal,  infra. 

•4  Smith's  Appeal,  140  Pa.  St  344,  21  Atl.  438.  In  this  case  it  was  held  that, 
where  shares  of  stock  are  bequeathed  in  trust  to  pay  the  income  to  a  certain 
person  for  life,  with  remainder  oyer,  profits  realized  from  a  sale  by  the  trustees  of 
extra  shares  of  stock  issued  after  testator's  death,  to  them  and  other  stockholders, 
in  lieu  of  corporate  profits  applied  to  the  improyement  of  the  corporate  property 
during  testator's  lifetime,  should  be  distributed  as  capital,  and  not  as  income.  And 
see  Barp's  Appeal,  28  Pa.  St.  368,  where  there  was  an  apportionment  between  a 
life  beneficiary  and  the  corpus  of  the  estate  of  new  stock  representing  profits 
earned  partly  before  and  partly  after  the  testator's  death.  See,  also,  Cobb  y.  Fant, 
36  S.  G.  1,  14  S.  B.  959. 

SB  Reed  y.  Head,  6  Allen  (Mass.)  174.  In  this  case  the  cash  diyidends  declared 
by  a  land  company  were  held  to  belong  to  the  tenant  for  life,  though  they  were 
deriyed  from  a  sale  of  its  real  estate,  which  was  its  capitaL    See,  also,  Balch  y. 
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There  Ib  a  direct  conflict  of  opinion  on  the  question  wbether,  when 
a  corporation,  instead  of  declaring  a  dividend  payable  in  cash,  de- 
clares a  stock  dividend, — ^that  is,  a  dividend  payable  in  stock, — 
thereby  Increasing  the  capital  stock,  the  new  stock  thos  Issued  goes 
to  the  legatee  or  grantee  of  the  Income  or  profits,  or  forms  part  of 
the  corpus  of  the  estate,  so  as  to  go  to  the  remainder-man.'*  In 
Massachusetts  it  is  held  that  cash  dividends,  however  large,  are  to 
be  regarded  as  income,  and  go  to  the  grantee  or  legatee  of  the  in- 
come; and  that  stock  dividends,  however  made,  are  to  be  regarded 
as  an  increase  of  the  capital,  and  should  be  kept  for  the  remainder- 
man. In  Minot  v.  Paine,'^ — ^a  leading  case, — ^the  income  of  a  trust 
fund,  which  included  shares  of  stock  in  a  corporation,  was  payable 
to  a  person  for  life,  the  capital  then  to  be  conveyed  to  another.  It 
was  held  that  shares  of  additional  stock  distributed  to  the  trustee 
as  a  dividend  on  the  original  shares  were  to  be  regarded  as  an  in- 
crease of  the  capital  to  be  kept  for  the  remainder-man,  and  not  as 
income,  although  such  shares  represented  net  earnings  of  the  cor- 
poration.''  The  same  rule  obtains  in  some  other  jurisdictions.'* 
It  is  known  as  the  'Massachusetts  rule."  Whether  the  distribution 
by  a  corporation  of  its  earnings  among  its  stockholders  is  an  appor- 
tionment of  stock  or  a  division  of  profits  depends  entirely  upon  the 
substance  and  intent  of  the  action  of  the  corporation,  as  shown  by 
its  votes.  Even  when,  at  the  time  of  the  creation  of  new  shares 
to  be  distributed  among  the  old  stockholders,  a  dividend  is  declared 
in  cash  to  the  same  amount,  the  thing  received  by  each  stockholder, 
whether  in  stock  or  in  cash,  is  to  be  deemed  capital,  and  not  income, 
if  such  appears,  upon  a  view  of  the  whole  action  of  the  corporation, 

Hallet,  10  Graj  (Mass.)  402;  Appeal  of  Merchants'  Fnnd  Ass'ns,  136  Pa.  St. 
48,  20  Atl.  527.  So  where  cash  dividends  were  declared  hj  a  mannfactaring  com- 
panj  out  of  money  received  from  the  sale  of  patent  rights  and  a  largt  amount  of 
castings.    Harvard  College  v.  Amory,  9  Pick.  (Mass.)  446. 

>•  See  article,  19  Am.  Law  Rev.  737. 

ST  09  Mass.  101,  96  Am.  Dec  705. 

••  And  see  Atkins  v.  Albree,  12  Allen  (Mass.)  859,  and  cases  dted  below. 

■»  Gibbons  v.  Mahon,  136  U.  S.  549,  10  Snp.  Ct  1057,  Shep.  Cas.  Corp.  104, 
where  the  question  is  considered  at  length,  and  the  cases  reviewed;  Spooner 
V.  Phillips,  62  Conn.  62,  24  Atl.  524;  Hotchkiss  v.  Qnarry  Co.,  58  Conn.  120. 
19  Atl.  521;  In  re  Brown,  14  R.  I.  371;  Greene  v.  Smith,  17  R.  L  28.  19  Atl. 
1081.    And  see  In  re  Kemochan,  104  N.  Y.  618,  11  N.  E.  149. 
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to  be  the  real  character  of  the  transaction.**  In  Band  v.  Hubbell  •* 
a  corporation  voted  to  increase  the  number  of  shares  of  its  capital 
stock,  80  as  to  allow  each  stockholder  to  increase  the  number  of 
^ares  held  by  him  by  one-half,  and  commanded  the  directors  to  do 
whatever  was  required  by  law  for  that  purpose.  A  vote  of  the  di- 
rectors, passed  on  the  same  day,  declared  that  a  dividend  in  cash 
should  be  payable  to  each  stockholder  at  the  time  within  which  he 
was  allowed  by  the  vote  of  the  corporation  to  take  his  new  shares, 
and  should  be  applied  by  him  in  payment  for  those  shares,  and  di- 
rected the  treasurer  to  issue  such  shares  to  old  stockholders  only. 
Each  stockholder  received  a  check  for  the  amount  of  his  dividend, 
and  immediately  exchanged  the  check  for  a  certificate  of  the  shares 
apportioned  to  the  stock  4ield  by  him.  The  checks  were  then  de- 
stroyed. It  was  held  that  the  stock  thus  issued  constituted  a  stock 
dividend,  and  in  the  case  of  shares  of  old  stock  held  by  a  trustee 
the  new  shares  must  be  considered  an  addition  to  the  capital  of  the 
trust  fund. 

In  Pennsylvania  and  some  of  the  other  states  the  Massachusetts 
rule  is  not  recognized,  but  it  is  held  that,  where  a  corporation  de^ 
Clares  a  dividend  out  of  the  profits  payable  in  additional  shares, 
such  shares  go  to  the  life  tenant  as  income.**  ''Where  a  corpora- 
tion," said  the  Pennsylvania  court,  ''having  actually  made  profits, 
proceeds  to  distribute  such  profits  among  the  stockholders,  the  ten- 
ant for  life  would  be  entitled  to  receive  them,  and  this  without  regard 
to  the  form  of  the  transaction.  Equity,  which  disregards  form  and 
grasps  the  substance,  would  award  the  thing  distributed,  whether 
stock  or  moneys,  to  whomsoever  was  entitled  to  the  profits.''** 
This  has  been  called  the  "American  rule*';  **   but  the  term  seems  a 

••  Daland  t.  Williams,  101  Mass.  671;  Leland  v.  Hajden,  102  Mass.  542;  Rand 
T.  Habbell,  115  Mass.  461, 15  Am.  Rep.  121. 

•1 115  Mass.  461, 15  Am.  Rep.  121. 

•>  Earp's  Appeal,  28  Pa.  St  368;  Moss'  Appeal,  88  Pa.  St.  264;  Appeal  of 
Philadelphia  Trust,  Safe-Deposit  &  Ins.  Co.  (Pa.  Sup.)  16  Atl.  7»4;  Smithes  Estate, 
140  Pa.  St  344,  21  AtL  438;  Hite's  Devisees  v.  Hite's  Bz'r,  03  K7.  257,  20  S.  W. 
77&  And  see  Gilkey  t.  Paine,  80  Me.  319,  14  Atl.  205;  In  re  WoodruiTs  Estate, 
Tuck.  (N.  Y.)  58;  Clarkson  t.  Clarkson,  18  Barb.  (N.  Y.)  646.  But  ste  In  re 
Kemochan,  104  N.  Y.  618,  11  N.  B.  149. 

•s  Moss'  Appeal,  83  Pa.  St  264. 

•«  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  554. 
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misnomer.    The  Massachusetts  rule  is  supported  by  the  wei^t  of 
actual  authority/* 

In  England  the  rule  is  that  an  ordinary  or  usual  diyidend,  whether 
paid  in  cash  or  in  stock  or  property,  belongs  to  the  life  tenant,  while 
an  extraordinary  cash  or  stocic  or  property  4i^dend  belongs  to  the 
corpus  of  the  estate.** 

Whether,  on  the  death  of  a  person  entitled  to  the  income  and 
profits  of  shares  of  stock  for  life,  a  diyidend  declared  after  his  death 
in  part  out  of  profits  earned  by  the  corporation  during  his  life  may 
be  apportioned  between  his  estate  and  the  remainder-man,  is  not 
clear.  In  some  jurisdictions  this  may  be  done  by  statute,  and  in 
some  it  has  been  done  independently  of  any  statute.*^  By  the 
weight  of  authority,  however,  in  the  absence  of  statutory  proyision, 
the  whole  of  such  a  dividend  goes  to  the  remainder-man.**  Accord- 
ing to  the  well-settled  rule,  the  estate  of  the  life  tenant  is  entitled 
to  a  dividend  declared  during  his  life,  though  not  payable  until  after- 
wards.** 

INCBEA8E  OF  CAPITAL  STOCK. 

188.  A  corporation  oannot,  directly  or  indirectly,  increase 
its  capital  stock  beyond  the  amount  fixed  by  its 
charter,  unless  the  power  to  do  so  is  conferred  upon 
it  by  the  legislature.  Any  attempted  increase,  in 
the  absence  of  legislative  sanction,  is  absolutely 
void. 

180.  Where  the  power  to  increase  its  capital  has  been  con- 
ferred upon  a  corporation,  it  must  be  exercised  by 
vote  of  the  stockholders,  and  not  by  the  directors. 

•■  See  the  cases  cited  in  notes  87-91,  supra. 

••  1  Oook,  Stock,  Stockh.  &  Corp.  Law,  H  556,  557,  and  cases  there  cited;  Smith's 
BsUte,  140  Pa.  St  344,  21  Ati.  488. 

»T  Bz  parte  Rutledge,  1  Harp.  Eq.  (S.  O.)  65,  14  Am.  Dec.  696.  In  this  case  a 
person  who  was  entitled  for  life  to  dividends  on  certain  bank  stock,  "to  be  paid 
half-yearly  as  they  shall  be  received  from  the  bank."  died  jnst  before  a  semiannual 
dividend  was  declared.  It  was  held  that  the  dividend  should  be  apportioned,  and 
the  part  which  had  accrued  at  the  time  of  his  death  paid  to  his  executor. 

99  1  Cook,  Stock.  Stockh.  &  Corp.  Law,  $  558;  Foote,  Appellant,  22  Pick.  (Mass.) 
29f). 

•«  Ante,  p.  :348. 
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140.  Where  the  stock  of  a  corporatloti  is  Increased,  a  per- 
son does  not  become  a  stockholder  by  merely  sub- 
scribing therefor.    He  must  pay  for  it. 

A  corporation  having  a  fixed  capital  divided  into  a  fixed  number 
of  shares  has  no  power  of  its  own  volition,  or  by  any  act  of  its  of- 
ficers or  agents,  to  enlarge  its  capital  or  increase  the  number  of 
shares  into  which  it  is  divided,  unless  such  power  is  expressly  con- 
ferred upon  it  by  its  charter,  or  by  an  authorized  amendment  thereof. 
The  power  must  be  conferred  upon  it  by  the  legislature.  Unless  the 
power  has  been  conferred  upon  it,  every  attempt  to  do  so,  either 
directly  or  indirectly,  is  void,  and  certificates  issued  in  excess  of  the 
authorized  capital  are  of  no  validity  whatever.*** 

Where  the  charter  of  a  corporation  authorizes  it  to  increase  its 
capital  stock,  the  exercise  of  the  power  effects  so  great  and  radical 
a  change  in  the  constitution  of  the  corporation  that  it  must  be  ex- 
ercised by  the  stockholders.  It  cannot  be  exercised  by  the  board 
of  directors  without  the  consent  of  the  stockholders,  unless  such 
authority  is  conferred  by  the  charter,  or  in  a  subsequent  enabling 
act;  and  such  subsequent  enabling  act  would  not  bind  the  stock- 
holders without  their  acceptance  of  it*"* 

Where  a  corporation  is  fully  organized,  and  increases  its  capital 
stock  under  power  conferred  by  its  charter,  subscriptions  to  the  new 
stock  do  not  stand  on  the  same  footing  as  a  subscription  made  prior 
to  and  for  the  purpose  of  effecting  organization.  The  latter  makes 
the  subscriber  a  stockholder  before  it  is  paid.  In  the  case  of  stock 
issued  by  a  corporation  after  it  has  been  organized,  it  is  different. 
To  constitute  a  subscriber  for  the  new  stock  a  stockholder,  some- 
thing more  than  the  mere  subscription  is  necessary.  The  stock 
must  be  paid  for.**'    The  mere  subscription  to  such  stock,  while  it 

io«  New  York  &  N.  H.  B.  Go.  t.  Schayler,  84  N.  Y.  80,  49.  In  this  caae  an 
officer  of  a  corporation  fraadalently  iasued  certificates  of  stock  in  excess  of  the 
anthoriied  capital.  It  was  held  that  soch  certificates  were  void,  and  should  be  can- 
celed at  the  suit  of  the  corporation,  bnt  the  corporation  was  held  liable  to  persons 
defrauded  thereby. 

101  Bidman  v.  Bowman,  5&  111.  444,  11  Am.  Rep.  90;  Chicago  City  By.  Co.  t. 
Allerton,  18  WaU.  233. 

io>  Baltimore  City  Pass.  By.  Co.  t.  Hambleton,  77  Md.  341,  26  Atl.  279;  St. 
Paul,  S.  &  T.  F.  B.  Co.  t.  Bobbins,  23  Minn.  439. 


360  MEMBERSHIP  IN  OORPORATIONS.  (Oh.  11 

constitntes  a  valid  contract  on  the  part  of  the  company  to  issue 
the  stock  to  the  sabscriber  upon  his  paying  for  it,  and,  on  his  part, 
to  receive  and  pay  for  it,  does  not  give  him  an  interest  in  the  com- 
pany, nor  vest  in  him  the  title  to  the  stock.*** 

If  the  stock  of  a  corporation  is  increased  without  authority,  and 
certificates  thereof  issued,  the  increase  and  the  certificates  are  void, 
and  can  neither  confer  any  rights,  nor  impose  any  liabilities  upon 
the  holders,  except  where  the  persons  seeking  to  enforce  the  liability 
are  bona  fide  creditors  of  the  corporation,  who  relied  upon  the  valid- 
ity of  the  stock,  and  as  against  whom  the  holders  of  such  stock 
would  be  estopped  to  deny  its  validity  in  order  to  escape  liability.*"* 
If  there  was  no  power  at  all  to  increase  the  stock,  creditors  are 
chargeable  with  notice  of  the  want  of  power,  and  cannot  claim  to 
have  been  misled,  and  therefore  no  estoppel  will  arise.***  It  is 
otherwise  if  there  was  power  to  make  the  increase,  but  a  failure  to 
comply  with  the  preliminaries  prescribed  by  the  statute.*** 

SAME^SHABEHOLDEBS*  BXGHT  TO  PBEFEBENCE. 

141.  The  stockholders  of  a  corporation  are  entitled  to  a 
preference  over  strangers,  in  proportion  to  their 
shares,  in  subscribing  for  an  increase  of  the  capital 
stock,  and  an  action  for  damages  wHl  lie  against 
the  company  if  it  deprives  them  of  this  right. 

It  is  well  settled  that  when  the  capital  stock  of  a  corporation  is 
increased  under  a  power  conferred  by  its  charter,  each  of  the  stock- 
holders has  the  right  to  take  a  proportionate  number  of  the  new 
shares  before  they  can  be  offered  or  issued  to  strangers.  He  may 
waive  this  right,  but,  if  he  does  not,  and  is  deprived  of  it,  he  may 
maintain  an  action  against  the  company  in  assumpsit,  and  recover 
for  the  loss.*®^    The  measure  of  the  damages  to  be  recovered  is  the 

i««  St.  Paul,  S.  dr  T.  p.  R.  Co.  t.  Robbins,  supra. 

104  Sayles  v.  Brown,  40  Fed.  8;  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  T. 
80,  40;   Veeder  t.  Mudgett,  95  N.  Y.  295. 
106  ScovlU  T.  Thayer,  105  U.  S.  143. 
106  Veeder  v.  Mudgett,  95  N.  Y.  296. 
lOT  Gray  t.  Bank,  3  Mass.  3&1;   Eidman  y.  Bowman,  58  III.  444,  11  Am.  Rep. 
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excess  of  the  market  value  of  the  stock  above  the  par  value  at  the 
time  of  payment  of  the  last  installment,  with  interest  on  the  ex- 
cess.***  This  rale  does  not  apply  to  original  stock  bought  in  by  the 
corporation,  or  taken  by  it  for  debts  due  to  it,  and  which  is  held 
as  assets,  and  sold  for  the  payment  of  liabilities,  or  for  the  general 
benefit*** 

PBEFEBBED  STOCK. 

142.  Preference  or  preferred  shares  of  stock  are  shares 
which  give  the  holders  rights  and  privileges  which 
are  not  given  to  the  holders  of  common  stock, — 
usually  the  prior  right  to  dividends  to  a  certain 
amount. 

148.  A  corporation  may,  in  the  absence  of  prohibition  in 
its  charter,  provide  for  the  issue  of  preferred  stock, 
if  it  does  so  before  any  stock  is  issued;  but,  by  the 
weight  of  authority,  it  cannot  do  so,  in  the  absence 
of  legislative  authority,  after  common  stock  has 
been  issued,  without  the  consent  of  the  holders  of 
such  common  stock,  as  it  would  thereby  interfere 
with  their  vested  rights  under  their  contracts. 

144.  It  has  been  held  that  the  legislature  may  authorize  a 
corporation  to  create  preferred  stock  by  amending 
the  charter  after  common  stock  has  been  issued. 

146.  The  issue  of  preferred  stock  may  take  the  form  of  a 
borrowing;  but  generally  the  subscribers  or  pur- 
chasers become  stockholders,  and  not  creditors,  and 
they  have  the  rights  and  are  subject  to  the  liabili- 
ties of  stockholders.  Thus: 
(a)  Their  dividends  are  payable  only  out  of  the  net  earn- 
ings •  applicable  to  the  payment  of  dividends,  and 
creditors  are  entitled  to  be  first  paid. 

90;  Jones  ▼.  Morrison,  81  Minn.  140,  16  N.  W.  854,  collecting  cases;    Humboldt 
DriTing  Park  Ass'n  t.  Steyens,  34  Neb.  528,  62  N.  W.  568;  State  v.  Smith.  48  Vt 
266,288. 
108  Gray  y.  Bank,  snpnu  ^o^  State  v.  Smith,  48  Vt  266,  280. 
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(b)  They  are  subject  to  the  statutory  liability  for  corpo- 

rate debts,  If  the  corporation  becomes  insolvent. 

(c)  They  are  entitled  to  vote  at  stockholders'  meetingSi 

and  to  all  the  other  rights  of  stockholders,  except 
in  so  tax  as  their  contract  may  provide  otherwise. 

'Treferred  stock"  or  ^preference  stock"  is  so  called  because  the 
holders  are  given  a  preference  of  some  sort  over  the  ordinary  stock- 
holders. The  ordinary  stock  is  called  ''common  stock."  (Generally, 
the  preference  consists  in  the  right  to  receive  dividends  from  the 
earnings  of  the  company  before  the  holders  of  the  common  stock 
can  share  in  such  eamings.^^®  Sometimes  the  payment  of  the  divi- 
dend is  guarantied,  in  which  case  the  stock  is  called  ''guarantied 
stock."  ^^^  Preferred  stock  is  usually  issued  in  order  to  raise  money 
for  corporate  purposes  instead  of  borrowing  the  money  on  bond  and 
mortgage,  and  the  preference  is  given  to  facilitate  its  disposal. 

Pauyer  to  Create  Preferred  Stock. 

Sometimes  the  power  to  issue  preferred  stock  is  expressly  con- 
ferred by  the  charter  of  a  corporation.***  Where  the  charter  does 
not  expressly  give  the  power,  and  does  not  prescribe  how  the  shares 
shall  be  issued,  but  leaves  the  question  to  be  determined  by  the 
corporation,  and  to  be  fixed  by  by-laws  or  otherwise,  and  there  is 
no  statutory  prohibition  in  the  way,  a  corporation  may,  before  of- 
fering its  stock,  provide  by  its  by-laws  for  the  issuing  of  preferred 
stock,  and  then  offer  its  stock  to  the  public  for  subscription.  Sub- 
scribers would  then  know  what  to  expect,  and  would  contract  and 
be  bound  accordingly.***  By  the  weight  of  authority,  however,  when 
this  is  not  done,  but,  on  the  contrary,  the  stock  is  divided  into  equal 
shares,  and  is  so  subscribed  for,  no  right  to  create  preferred  stock 
being  reserved,  the  stockholders  acquire  a  vested  right  under  their 
contract  to  share  equally  in  the  earnings  of  the  corporation,  and  in 
its  property  on  dissolution;  and  this  right  cannot  be  impaired  with- 

xio  Totten  y,  Tison,  54  Oa.  130. 
Ill  Gordon's  Ex'ra  ▼.  Railroad  Co.,  78  Va.  001. 
lis  Belfast  &  M.  L.  R.  Go.  v.  Gity  of  Belfast,  77  Me.  446,  1  Atl.  362. 
lis  See  Kent  t.  Mining  Go.,  78  N.  Y.  150;   Daris  t.  Proprietors  of  the  Second 
UniT.  Meetinghouse,  8  Mete.  (Mass.)  321. 
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oat  their  consent  by  the  subsequent  creation  and  issne  of  preferred 
stocky  unless  it  is  done  under  valid  legislative  authority.^^^ 

Some  of  the  courts  hold,  and  some  seem  to  hold,  that  a  corporation 
has  the  power  to  create  and  issue  preferred  stock  on  the  ground  that 
such  a  transaction  is  virtually  a  borrowing  of  money,  and  that  cor- 
'porations  have  the  power  to  borrow  money,  and  may  do  it  in  this 
way.^^'  But  such  a  transaction  cannot,  in  any  sense,  be  regarded 
aa  a  borrowing,  except,  perhaps,  where  the  preferred  stock  is  issued 
as  security  merely,  and  is  redeemable  by  the  corporation.^^*    Nor 

ii4  Kent  t.  Mining  Co.,  78  N.  Y.  168;  Campbell  v.  Zylonite  Co^  122  N.  Y.  455, 
25  N.  B.  853.  And  see  Banigan  v.  Bard,  134  U.  S.  291,  10  Snp.  Ct  565.  "Shares 
of  stock  are  in  the  nature  of  choses  in  action,  and  giro  the  holder  a  fixed  right  in 
the  division  of  the  profits  or  earnings  of  a  company  so  long  as  it  exists,  and  of  its 
effects  when  it  is  dissolved.  That  right  is  as  inviolable  as  is  any  right  in  property, 
and  can  no  more  be  taken  away  or  lessened,  against  the  will  of  the  owner,  than 
can  any  other  right,  unless  power  is  reserved  in  the  first  instance,  when  it  enters 
into  the  constitution  of  the  right,  or  is  properly  derived  afterwards  from  a  superior 
lawgiver.  The  certificate  of  stock  is  the  muniment  of  the  shareholder's  title,  and 
evidence  of  his  right.  It  expresses  the  contract  between  the  corporation  and  its 
oo-stockholders  and  himself;  and  that  contract  cannot,  he  being  unwilling,  be  taken 
away  from  him,  or  dianged  as  to  him,  without  his  prior  dereliction,  or  under  the 
conditions  above  stated.*'  Kent  v.  Mining  Co.,  supra.  Such  a  transaction,  not 
being  within  the  corporate  powers  of  the  company,  is  not  binding  upon  one  who 
holds  stock  under  an  unregistered  assignment  in  blank  as  security  for  a  debt, 
though  consented  to  by  the  registered  owner.    Campbell  v.  Zylonite  Co.,  supra. 

iiB  See  Haslehurst  v.  Railroad  Co.,  43  Ga.  13.  It  was  so  held  in  West  Chester 
&  P.  R.  Co.  V.  Jackson,  77  Pa.  St.  321,  where  it  was  said:  **A  corporation  may 
issue  new  shares,  and  give  them  a  preference,  as  a  mode  of  borrowing  money, 
where  it  has  the  power  to  borrow  on  bond  and  mortgage,  as  preferred  stock  is  only 
a  form  of  mortgage."  In  this  case,  however,  provision  was  made  for  redemption 
of  the  stock,  and  attention  was  particularly  called  to  this  feature  of  the  case  by 
the  court. 

lit  **The  idea  of  a  borrowing  is  not  filled  out  unless  there  is  in  the  agreement 
therefor  a  promise  or  understanding  that  wliat  is  borrowed  will  be  repaid  or  re- 
turned,— ^the  thing  itself,  or  something  like  it,  of  equal  value, — with  or  without  com- 
pensation for  the  use  of  it  in  the  meantime.  *  *  *  The  transaction  is  not  to  be 
looked  upon  as  other  than  a  preference  of  one  class  of  stockholders  to  another,— as 
giving  to  the  first  class  a  perpetual,  inextinguishable,  prior  right  to  a  portion  of  the 
earnings  of  the  company  before  the  other  class  might  have  anything  therefrom." 
Kent  V.  Mining  Co.,  78  N.  Y.  158.  The  issue  of  preferred  stock  may  take  the  form 
of  a  borrowing,  as  where  the  stock  is  made  redeemable,  and  is  Issued,  like  a  bond» 
merely  as  security.    See  Totten  v.  Tison,  54  Ga.  139;   post,  p.  367,  notes  132-184. 
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■ 

can  such  a  transaction  be  sustained  under  the  power  to  make  or  alter 
by-laws,  for  ''the  power  to  make  by-laws  is  to  make  sudi  as  are  not 
inconsistent  with  the  constitution  and  the  law,  and  the  power  to 
alter  has  the  same  limit,  so  that  no  alteration  could  be  made  which 
would  infringe  a  right  already  given  and  secured  by  the  contract  of 
the  corporation."  **^ 

In  several  cases  it  has  been  held  that  an  act  of  the  legislature  au- 
thorizing a  corporation  to  issue  preferred  stock  is  valid,  and  not  un- 
constitutional as  impairing  the  obligation  of  the  contracts  between 
the  corporation  and  existing  stockholders,  the  issuing  of  preferred 
stock  being  regarded  as  a  legitimate  mode  of  raising  money.^^' 

Same — Laches  amd  Estoppd  of  Stockholdera. 

Stockholders  who  do  not  consent  to  the  creation  of  preferred  stock 
must  not  be  guilty  of  laches  in  raising  objection.  If  the  corporar 
tion,  by  vote  of  a  majority  of  the  stockholders,  determines  to  issue 
preferred  shares,  and  puts  the  shares  on  the  market,  or  offers  them 
on  subscription,  shareholders  who  do  not  consent  must  assert  their 
rights  without  delay,  so  as  to  prevent  injury  to  innocent  third  per- 
sons who  may  take  the  shares  from  the  corporation  or  by  transfer 
from  subscribers.  K,  with  knowledge  of  the  action  of  the  corpora^ 
tion,  actual  or  constructive,  they  acquiesce  for  an  unreasonable  time^ 
they  will  be  held  to  have  assented,  and  will  not  be  heard  to  com- 
plain."* 

A  person  who  takes  preferred  stock  in  a  corporation  may  be  es- 
topped to  deny  the  validity  of  its  issue  as  against  creditors.  In  Ban- 
igan  V.  Bard,"®  for  instance,  it  was  held  that  the  holder  of  preferred 
stock  in  a  corporation  issued  without  statutory  authority,  who  was- 
active  in  passing  the  resolution  authorizing  its  issue,  and  who  vol- 
untarily subscribed  and  paid  for  it,  and  held  it  for  28  months,  vot- 
ing upon  it,  and  using  it  to  obtain  control  of  the  corporation's  af- 
fairs, could  not,  upon  the  insolvency  of  the  corporation,  assert  its- 
invalidity,  and  recover  the  money  paid  for  it.    So  it  has  been  held 

11 T  Kent  ▼.  Mining  Co.,  78  N.  Y.  160;  post,  p.  454. 

11*  Butland  &  B.  R.  Co.  t.  Thrall,  35  Vt.  536,  545;  City  of  Coyington  v.  Cot- 
ington  &  Cincinnati  Bridge  Co.,  10  Bush  (Ky.)  69. 

110  Kent  Y.  Mining  Co.,  78  N.  Y.  159,  where  relief  was  held  to  be  barred  by  ib 
delay  of  four  years. 

is«  134  U.  S.  291,  10  Sup.  Ct.  5C5,  affirming  39  Fed.  13. 
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that  persons  who  receiye  preferred  stock,  and  for  several  years  accept 
the  interest  guarantied  to  be  paid  thereon,  cannot  raise  the  objec- 
tion that  the  corporation  had  no  power  to  issue  the  stock.*** 

nights  and  Liabilities  of  Preferred  Stockholders. 

'Ihe  rights  of  holders  of  preferred  stock  will  depend  upon  the  con- 
fitraction  of  their  contract  with  the  corporation.***  Generally,  they 
are  given  the  right  to  have  dividends  on  their  stock  paid  out  of  the 
earnings  of  the  corporation,  before  anything  is  paid  to  the  holders  of 
common  stock.  Sometimes  they  are  given  the  right  to  certain  divi- 
dends before  payment  of  dividends  on  common  stock,  and,  in  addi- 
tion to  this,  they  are  entitled  to  share  in  the  remaining  profits  pro 
rata  with  the  holders  of  the  common  stock. 

Ordinarily,  a  preferred  stockholder  is  not  to  be  regarded  as  a  cred- 
itor of -the  corporation.  He  is  a  stockholder  like  the  holders  of 
common  stock,  the  only  difference  being  that  he  is  entitled  to  a 
preference  over  them.***  And  it  is  well  established  that  dividends 
on  preferred  stock  are  payable  only  out  of  the  net  earnings,  which 
are  applicable  to  the  payment  of  dividends.  They  are  not  payable 
absolutely  and  unconditionally,  but  only  out  of  profits  made  by  the 
company.    The  preference  is  limited  to  profits  whenever  earned.*** 

isi  Branch  t.  Jesup,  106  U.  S.  468, 1  Sup.  Gt.  496,  506.    Contra,  American  Tube  * 
Works  T.  Boston  Mach.  Co.,  189  Mass.  6,  29  N.  E.  63. 

123  Of  course,  the  charter  and  by-laws  of  the  corporation  in  force  at  the  time 
preferred  stock  is  issued  form  a  part  of  the  contract  between  the  corporation  and 
holders  of  the  preferred  stock.  See  Belfast  &  M.  L.  R.  Co.  ▼.  City  of  Belfast,  77 
Me.  445,  1  Atl.  362. 

12S  Miller  v.  Ratterman,  47  Ohio  St.  141,  24  N.  E.  496;  Belfast  &  M.  L.  R.  Co. 
V.  Belf&st,  77  Me.  445,  1  Atl.  362;  Taft  v.  Railroad  Co.,  8  R.  I.  310;  Williston  y. 
Railroad  Co.,  13  Allen  (Mass.)  400. 

124  Lockhart  t.  Van  Alstyne,  31  Mich.  76;  Chaffee  t.  Railroad  Co.,  55  Vt.  110, 
W.  D.  Smith,  Cas.  Corp.  96;  Miller  ▼.  Ratterman,  47  Ohio  St.  141,  24  N.  E.  496; 
Taft  ▼.  Railroad  Co.,  8  R.  I.  310;  St.  John  v.  Railway  Co.,  Fed.  Cas.  No.  12,226, 
affirmed  22  Wall.  136;  Williston  t.  Railroad  Co.,  13  Allen  (Mass.)  400.  Compare 
Gordon's  Ex'rs  ▼.  Railroad  Co.,  78  Va.  501.  "An  agreement  to  pay  dividends  on 
preferred  stock  out  of  the  net  earnings  does  not  mean  the  net  earnings  of  the  cor- 
poration as  it  was  when  the  preferred  stock  was  issued.  The  corporation  may, 
after  the  agreement,  incur  new  obligations,  which  will  diminish  the  net  earnings 
applicable  to  such  diWdends."  St.  John  v.  Railway  Co.,  22  Wall.  136,  affirming 
Fed.  Cas.  Na  12.226;   Warren  y.  King,  108  U.  S.  389,  2  Sup.  Ct.  789..  affirming  2 
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^A  dlyidend  among  preference  stockholders  exclusiyelj  is  understood 
to  imply  that  the  sum  divided  has  been  realized  as  profits,  though 
the  earnings  do  not  yield  a  dividend  to  the  stockholders  in  gen- 
eral/' ^**  Even  a  general  guaranty  of  dividends  on  preferred  stodk  ]» 
not  a  guaranty  of  payment  in  any  event,, but  only  in  the  event  that 
dividends  are  earned.*** 

If  the  contract  with  preferred  stockholders  merely  provides  that 
the  preferred  shares  shall  be  entitled  to  a  dividend  of  a  certain  per 
cent,  annually  when  earned,  the  dividends  are  cumulative,  and  the 
arrearages  of  one  year  are  payable  out  of  the  earnings  of  subsequent 
years.**^  But  the  dividends  may  be  made  dependent  upon  the  profits 
of  each  particular  year,  and  in  such  a  case  they  would  not  be  cumula- 
tive."* 

If  the  payment  of  dividends  on  preferred  stock  is  made  dependent 
upon  the  profits  of  each  particular  year,  ''as  declared  by  the  board  of 
directors,"  the  holders  of  such  stock  are  not  entitled  of  right  to  divi- 
dends payable  out  of  the  net  profits  accruing  in  any  particular  year, 
unless  the  directors  formally  declare,  or  ought  to  declare,  a  dividend 
payable  out  of  such  profits;  and  whether  a  dividend  should  be  de- 
clared in  any  year  is  a  matter  belonging,  in  the  first  instance,  to  the 
directors  to  determine  with  reference  to  the  condition  of  the  com- 
>pany's  property  and  affairs  as  a  whole.  The  circumstances  may  jus- 
Fed.  36.  In  Dent  t.  Tramways  Co.»  16  Ch.  Div.  344,  2  Gumming,  Gas.  Priy.  Gorp. 
225,  a  corporation  had  unlawfully  paid  dividends  for  several  years  without  setting 
apart  a  fund  to  provide  for  repairs  and  renewals  by  reason  of  wear  and  tear. 
Afterwards  they  sought  to  make  up  this  fund  out  of  the  profits  of  the  current 
year,  instead  of  paying  dividends  on  preferred  stock,  which  was  entitled  to  divi- 
dends out  of  the  profits  of  the  particular  year  only.  It  was  held  that  this  could  not 
be  done. 

Its  Per  Gooley,  J.,  in  Lockhart  r.  Van  Alstyne,  31  Mich.  76. 

126  Miller  v.  Ratterman,  47  Ohio  St  141,  24  N.  B.  496;  Lockhart  v.  Van  Alstyne^ 
31  Mich.  76;  Taft  v.  Railroad  Go.,  8  B.  I.  810,  and  cases  there  cited;  WUllston  v. 
Railroad  Go.,  13  Allen  (Mass.)  400. 

127  Henry  v.  Railway  Go.,  3  Jur.  (N.  S.)  1138;  Boardman  v.  Bailway  Go.,  84  N. 
Y.  157;  Hazeltine  v.  Railroad  Go.,  79  Me.  411,  10  Atl.  328;  Jermain  v.  Railway 
Go.,  91  N.  Y.  483.  And  see  Lo(:khart  v.  Van  Alstyne,  81  Mich.  76;  Gotting  v. 
Railroad  Go.,  54  Gonn.  156,  5  Atl.  851. 

128  New  York,  L.  E.  &  W.  R.  Co.  v.  Nickajs,  119  U.  S.  296,  7  Sup.  Gt  209,  2 
Gumming,  Gas.  Priv.  Gorp.  228»  W.  D.  Smith,  Gas.  Gorp.  88,  Shep.  Gas.  Gorp.  188. 
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tif  J  them  in  expending  money  on  improvements  instead  of  declaring 
a  dividend.*** 

Being  stockholders,  the  owners  of  preferred  shares  are  subject  to 
all  the  liabilities  of  stockholders,  including  the  statutory  liability  for 
corporate  debts."® 

The  ownership  of  preferred  stock,  as  a  general  rule,  carries  with  it 
the  right  to  vote  upon  the  same  at  any  meeting  of  the  holders  of 
the  capital  stock.  But  to  this  rule  there  may  be  exceptions.  It  is 
competent  for  a  corporation  in  issuing  certificates  of  preferred  stock 
to  stipulate  therein  that  the  holders  shall  not  be  entitled  to  vote  the 
same  at  stockholders'  meetings,  and  the  stipulation  will  be  binding 
upon  them."* 

Preferred  stock  may  be  issued  in  such  a  way,  and  under  such 
terms,  as  to  make  the  transaction  strictly  a  borrowing;  and  the 
holders  of  the  stock  may  therefore  become  creditors  of  the  corpora- 
tion, and  not  stockholders.**'  In  such  a  case  the  dividends  might 
be  payable,  like  the  claims  of  other  creditors,  out  of  the  gross  earn- 
ings,**' and  the  holders  of  the  stock  would  not  be  subject  to  the  stat- 
utory liability  for  debts  of  the  corporation.  "The  relation  of  the 
holder  of  preferred  stock  is,  in  some  of  its  aspects,  similar  to  that  of 
a  creditor;  but  he  is  not  a  creditor,  save  as  to  dividends,  after  the 
same  are  declared.  Nor  does  he  sustain  a  dual  relation  to  the  cor- 
poration.   He  is  either  a  stockholder  or  a  creditor.    He  cannot,  by 

!>•  New  York,  L.  B.  &  W.  B.  Co.  ▼.  Nickals,  supra,  reversinflr  15  Fed.  575. 

ito  Railroad  Co.  t.  Smith,  48  Ohio  St  210,  81  N.  B.  743. 

itx  MUIer  v.  Ratterman,  47  Olilo  St  141.  24  N.  B.  496. 

i*s  In  Totten  v.  Tison,  54  Ga.  189,  preferred  stock  secured  by  first  mortg^age 
bonds  was  issued  in  order  to  procure  money,  under  an  agreement  tliat  the  stock 
might  be  redeemed  by  the  corporation,  or  converted  into  common  stock,  at  the  end 
of  two  years,  at  the  option  of  the  holders.  At  the  end  of  the  two  years,  the  cor- 
poration being  unable  to  redeem  the  shares,  the  certificates  were  surrendered  by 
the  holders,  and  exchanged  for  the  mortgage  bonds.  The  holders  of  the  certificates 
neyer  took  any  part  or  TOted  at  stockholders*  meetings,  nor  were  they  entered  on 
the  books  of  the  corporation  as  stockholders.  In  a  contest  between  creditors  over 
the  assets  of  the  corporation,  after  insolvency,  it  was  held  that  the  holders  of 
thcM  bonds  were  entitled  to  claim  as  creditors.  The  court  recognized  the  general 
rule  tliat  preferred  stockholders  are  not  in  the  position  of  creditors,  but  held  that 
it  did  not  apply  to  the  peculiar  facts  of  tliis  case;  that  the  transaction  was,  in 
effect,  a  loan. 

!••  See  Gordon's  Bz'n  y.  Railroad  Co.,  78  Va.  501. 
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virtue  of  the  same  certificate,  be  both.  If  the  former,  he  takes  a  risk 
in  the  concerns  of  the  company,  not  only  as  to  dividends  and  a  pro- 
portion of  assets  on  the  dissolution  of  the  company,  but  as  to  the 
statutory  liability  for  debts  in  case  the  corporation  becomes  insol- 
vent If  the  latter,  he  takes  no  interest  in  the  company's  affairs,  is 
not  concerned  in  its  property  or  profits  as  such,  but  his  whole  right 
is  to  receive  agreed  compensation  for  the  use  of  the  money  he  fur- 
nishes, and  the  return  of  the  principal  when  due.  Whether  he  is  the 
one  or  the  other  depends  upon  a  proper  construction  of  the  contract 
he  holds  with  the  company."  *•* 

WATEBED  AND  BONUS  STOCK. 

146.  By  the  weight  of  authority,  in  the  absence  of  oonsti- 
tutional  or  statutory  prohibition,  where  a  corpora- 
tion issues  stock  gratuitously,  or  under  an  agree- 
ment by  which  the  holder  is  to  pay  less  than  its 
par  value,  either  in  money  or  in  property  or  serv- 
ices— 

(a)  The  transaction  is  binding  upon  the  corporation. 

(b)  It  is  binding  as  against  stockholders  who  participate 

or  acquiesce  therein. 

(c)  But  it  is  a  fraud  upon  dissenting  stockholders,  and 

they  may  sue  in  equity  to  ex\join  or  cancel  the  issue. 

(d)  If  the  stock  is  original  stock,  issued  on  subscription, 

the  transaction  is  a  fraud  upon  creditors  of  the  cor- 
poration, who  deal  with  it'  on  the  fedth  of  the  stock 
.  being  full  paid;  and,  if  the  corporation  becomes  in- 
solvent, the  original  holders  of  such  stocky  and 
purchasers  with  notice,  may  be  held  liable  for  its 
par  value  to  pay  such  creditors. 

(e)  When  a  corporation  is  an  active  and  going  concern, 

it  may  issue  stock  at  its  market,-  instead  of  its  par, 
value,  in  payment  of  a  debt,  or  to  raise  money  or 
purchase  property  necessary  for  carrying   on  its 

i*«  Miller  t.  Rattermun,  47  Ohio  St  141»  24  N.  B.  406. 
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business,  and,  if  the  stock  is  issued  as  ftill  paid,  and 
the  transaction  is  in  good  faith,  the  holders  of  the 
stock  will  not  be  liable  to  creditors. 

(f)  If  stock  is  issued  as  a  bonus,  and  -without  considera- 

tion, the  holders  will  be  liable  for  the  par  value  of 
the  stock  to  creditors  who  deal  with  the  corpora- 
tion on  the  fEdth  of  the  stock  being  full  paid.  This 
rule  is  not  recognized  in  New  York. 

(g)  In  any  case,  only  those  creditors  who  have  dealt 

with  the  corporation  on  the  faith  of  the  stock 
being  fall  paid  can  complcdn.  Therefore,  the 
holders  of  stock  issued  as  full  paid,  without 
being  paid  in  fact,  are  not  liable 

(1)  To  persons  who  became  creditors   before  the 

stock  was  issued. 

(2)  Or  who  became  creditors  with  knowledge  of  the 

facts. 

147.  In  the  absence  of  constitutional  or  statutory  prohibi- 

tion, stock  may  be  paid  for  in  property  or  services, 
if  they  are  such  as  the  corporation  has  the  power 
to  purchase  or  engage ;  and  by  the  weight  of  au- 
thority the  transaction  will  be  valid  as  against  cred- 
itors, if  it  was  free  from  fraud,  though  the  property 
may  In  fact  have  been  worth  less  than  the  stock. 
If  the  overvaluation  is  intentional,  the  transaction 
is  fraudulent  as  a  matter  of  law,  and  obvious  and 
gross  overvaluation,  if  unezplcdned,  is  conclusive 
^  evidence  of  intentional  overvaluation. 

148.  These  rules  are  to  some  extent  inapplicable  under 
'^  peculiar   constitutional  or  statutory  provisions  in 

force  in  some  states. 

^        ^ect  (u  to  the  Corporation. 

^  In  the  absence  of  constitutional  or  statntorr  prohibition,  or  ex- 

^       press  prohibition  in  its  charter,  a  corporation  may  bind  itself  by  an 

issue  of  stock  as  full  paid  on  receipt  of  partial  payment  only,  either 
:<  OkJPr.CSorp  — 24 
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virtue  of  the  eame  certificate,  be  both.  If  the  former,  he  takes  a  risk 
in  the  concerns  of  the  company,  not  only  as  to  dividends  and  a  pro- 
portion of  assets  on  the  dissolution  of  the  company,  bat  as  to  the 
statutory  liability  for  debts  in  case  the  corporation  becomes  insol- 
vent If  the  latter,  he  takes  no  interest  in  the  company's  affairs,  is 
not  concerned  in  its  property  or  profits  as  such,  but  his  whole  right 
is  to  receive  agreed  compensation  for  the  use  of  the  money  he  fur- 
nishes, and  the  return  of  the  principal  when  due.  Whether  he  is  the 
one  or  the  other  depends  upon  a  proper  construction  of  the  contraot 
he  holds  with  the  company."  *•* 

WATEBED  AND  BONUS  STOCK. 

146.  By  the  weight  of  authority,  in  the  absence  of  consti- 
tutional or  statutory  prohibition,  where  a  corpora- 
tion issues  stock  gratuitously,  or  under  an  agree- 
ment by  which  the  holder  is  to  pay  less  than  its 
par  value,  either  in  money  or  in  property  or  serv- 
ices— 

(a)  The  transaction  is  binding  upon  the  corporation. 

(b)  It  is  binding  as  against  stockholders  who  participate 

or  acquiesce  therein. 

(c)  But  it  is  a  fraud  upon  dissenting  stockholders,  and 

they  may  sue  in  equity  to  eiyoin  or  cancel  the  issue. 

(d)  If  the  stock  is  original  stock,  issued  on  subscription, 

the  transaction  is  a  fraud  upon  creditors  of  the  cor- 
poration, who  deal  with  it^  on  the  faith  of  the  stock 
.  being  full  paid;  and,  if  the  corporation  becomes  in- 
solvent, the  original  holders  of  such  stock,  and 
purchasers  with  notice,  may  be  held  liable  for  its 
par  value  to  pay  such  creditors. 

(e)  When  a  corporation  is  an  active  and  going  concern, 

it  may  issue  stock  at  its  market,-  instead  of  its  par, 
value,  in  payment  of  a  debt,  or  to  raise  money  or 
purchase  property  necessary  for  canning    on  its 

it4  Miller  y.  Rattermun,  47  Ohio  St.  141,  24  N.  B.  496. 
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business,  and,  if  fhe  stock  is  issued  as  ftill  paid,  and 
the  transaction  is  in  good  faith,  the  holders  of  the 
stock  will  not  be  liable  to  creditors. 
(t)  If  stock  is  issued  as  a  bonus,  and  -without  considera- 
tion, the  holders  will  be  liable  for  the  par  value  of 
the  stock  to  creditors  who  deal  with  the  corpora- 
tion on  the  fEdth  of  the  stock  being  full  paid.  This 
rule  is  not  recognized  in  New^  York, 
(g)  In  any  case,  only  those  creditors  who  have  dealt 

with  the  corporation  on  the  faith  of  the  stock 
being  full  paid  can  complain.  Therefore,  the 
holders  of  stock  issued  as  full  paid,  without 
being  paid  in  fact,  are  not  liable 

(1)  To  persons  who  became  creditors   before  the 

stock  was  issued. 

(2)  Or  who  became  creditors  with  knowledge  of  the 

facts. 

147.  In  the  absence  of  constitutional  or  statutory  prohibi- 

tion, stock  may  be  paid  for  In  property  or  services, 
if  they  are  such  as  the  corporation  has  the  power 
to  purchase  or  engage ;  and  by  the  w;eight  of  au- 
thority the  transaction  will  be  valid  as  against  cred- 
itors, if  it  -was  free  from  fraud,  though  the  property 
may  in  fact  have  been  worth  less  than  the  stock. 
If  the  overvaluation  is  intentional,  the  transaction 
is  fraudulent  as  a  matter  of  law,  and  obvious  and 
gross  overvaluation,  if  unexplained,  is  conclusive 
evidence  of  intentional  overvaluation. 

148.  These  rules  are  to  some  extent  inapplicable  under 

peculiar  constitutional  or  statutory  provisions  in 
force  In  some  states. 

Jg^w^  as  to  the  Corporation. 

In  the  absence  of  constitutional  or  statntorr  prohibition,  or  ex- 
press prohibition  in  its  charter,  a  corporation  may  bind  itself  by  an 

issue  of  stock  as  full  paid  on  receipt  of  partial  payment  only,  either 
CakJr.Oorp.— 24 
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virtue  of  the  same  certificate,  be  both.  If  the  former,  he  takes  a  risk 
in  the  concerns  of  the  company,  not  only  as  to  dividends  and  a  pro- 
portion of  assets  on  the  dissolution  of  the  company,  but  as  to  the 
statutory  liability  for  debts  in  case  the  corporation  becomes  insol- 
vent If  the  latter,  he  takes  no  interest  in  the  company's  affairs,  is 
not  concerned  in  its  property  or  profits  as  such,  but  his  whole  right 
is  to  receive  agreed  compensation  for  the  use  of  the  money  he  fur- 
nishes, and  the  return  of  the  principal  when  due.  Whether  he  is  the 
one  or  the  other  depends  upon  a  proper  construction  of  the  contract 
he  holds  with  the  company.**  ^'^ 

WATEBED  AND  BONUS  STOCK. 

146.  By  the  weight  of  authority,  in  the  absence  of  consti- 
tutional or  statutory  prohibition,  -where  a  corpora- 
tion issues  stock  gratuitously,  or  under  an  agree- 
ment by  which  the  holder  is  to  pay  less  than  its 
par  value,  either  in  money  or  in  property  or  serv- 
ices— 

(a)  The  transaction  is  binding  upon  the  corporation. 

(b)  It  is  binding  as  against  stockholders  who  participate 

or  acquiesce  therein. 

(c)  But  it  is  a  fraud  upon  dissenting  stockholders,  and 

they  may  sue  in  equity  to  eiyoin  or  cancel  the  issue. 

(d)  If  the  stock  is  original  stock,  issued  on  subscription, 

the  transaction  is  a  fraud  upon  creditors  of  the  cor- 
poration, who  deal  with  it'  on  the  faith  of  the  stock 
.  being  full  paid;  and,  if  the  corporation  becomes  in- 
solvent, the  original  holders  of  such  stock,  and 
purchasers  with  notice,  may  be  held  liable  for  its 
par  value  to  pay  such  creditors. 

(e)  When  a  corporation  is  an  active  and  going  concern, 

it  may  issue  stock  at  its  market,-  instead  of  its  par, 
value,  in  payment  of  a  debt,  or  to  raise  money  or 
purchase  property  necessary  for  canning    on  its 

it4  Miller  y.  Rattermun,  47  Ohio  St.  141,  24  N.  B.  496. 
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business,  and,  if  the  stock  is  issued  as  ftill  paid,  and 
the  transaction  is  in  good  faith,  the  holders  of  the 
stock  will  not  be  liable  to  creditors. 

(f)  If  stock  is  issued  as  a  bonus,  and  without  considera- 

tion, the  holders  will  be  liable  for  the  par  value  of 
the  stock  to  creditors  who  deal  with  the  corpora- 
tion on  the  fEdth  of  the  stock  being  full  paid.  This 
rule  is  not  recognized  in  New  York. 

(g)  In  any  case,  only  those  creditors  who  have  dealt 

with  the  corporation  on  the  faith  of  the  stock 
being  fall  paid  can  complain.  Therefore,  the 
holders  of  stock  issued  as  full  paid,  without 
being  paid  in  fact,  are  not  liable 

(1)  To  persons  who  became  creditors   before  the 

stock  -was  Issued. 

(2)  Or  who  became  creditors  with  knowledge  of  the 

facts. 

147.  In  the  absence  of  constitutional  or  statutory  prohibi- 

tion, stock  may  be  paid  for  In  property  or  services, 
if  they  are  such  as  the  corporation  has  the  power 
to  purchase  or  engage ;  and  by  the  weight  of  au- 
thority the  transaction  will  be  valid  as  against  cred- 
itors, if  it  -was  free  from  fraud,  though  the  property 
may  In  fact  have  been  worth  less  than  the  stock. 
If  the  overvaluation  is  intentional,  the  transaction 
is  fraudulent  as  a  matter  of  law^,  and  obvious  and 
gross  overvaluation,  if  unexplained,  is  conclusive 
evidence  of  intentional  overvaluation. 

148.  These  rules  are  to  some  extent  inapplicable  under 

peculiar  constitutional  or  statutory  provisions  in 
force  in  some  states. 

^6Ct  as  to  the  OoTporaUon. 

In  the  absence  of  constitutional  or  statntorj  prohibition,  or  ex- 
press prohibition  In  its  charter,  a  corporation  may  bind  itself  by  an 

issue  of  stock  as  full  paid  on  receipt  of  partial  payment  only,  either 
akJ*r.Oorp.— 24 
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itors  by  snbflcriptions  to  the  stock  of  a  coTp(»ratIon  cannot  be  de- 
feated by  a  simulated  payment  of  snch,  nor  by  any  device  short  of 
actual  payment  in  good  faith;  and,  while  any  settlement  or  satisfac- 
tion of  soch  subscription  may  be  good  as  between  the  corporation 
and  the  stockholders,  it  is  anavailing  as  against  the  claims  of  cred- 
itors." ^^*  The  supreme  court  of  Minnesota  in  a  late  case  holds,  in 
an  opinion  by  Judge  Mitchell,  that  the  rule  is  not  based  on  any  trust- 
fund  doctrine  at  all,  but  upon  the  ground  of  fraud, — the  fraud  con- 
sisting in  impliedly  representing  to  the  public  that  the  stock  has 
been  paid  in  full,  when  it  has  been  paid  in  part  only,  or  when  nothing 
at  all  has  been  paid  '^y  putting  it  upon  the  ground  of  fraud,"  it 
was  said,  ^and  applying  the  old  and  familiar  rules  of  law  on  that 
subject  to  the  peculiar  nature  of  a  corporation  and  the  relation 
which  its  stockholders  bear  to  it  and  to  the  public,  we  have  at  once 
rational  and  logical  ground  on  which  to  stand.  The  capital  of  a 
corporation  is  the  basis  of  its  credit.  It  is  a  substitute  for  the  in- 
dividual liability  of  those  who  own  its  stock.  People  deal  with  it 
and  give  it  credit  on  the  faith  of  it.  They  have  a  right  to  assume 
that  it  has  paid-in  capital  to  the  amount  which  it  represents  itself 
as  having;  and  if  they  give  it  credit  on  the  faith  of  that  representa- 
tion, and  if  the  representation  is  false,  it  is  a  fraud  upon  them;  and, 
in  case  the  corporation  becomes  insolvent,  the  law,  upon  the  plainest 
principles  of  common  justice,  says  to  the  delinquent  stockholder, 
'Make  that  representation  good  by  paying  for  your  stock/  It  cer- 
tainly cannot  require  the  invention  of  any  new  doctrine  in  order  to 
f*nforce  so  familiar  a  rule  of  equity.  It  is  the  misrepresentation  of 
fact  in  stating  the  amount  of  capital  to  be  neater  than  it  really  is 
that  is  the  true  basis  of  the  liability  of  the  stockholder  in  such 
cases."  *•• 

8am6 — IncreoM  of  Capital  Stock. 

Where  the  capital  stock  of  a  corporation  is  increased,  if  the  in- 
crease is  for  the  purpose  of  adding  to  the  original  capital  stock,  and 
enabling  the  corporation  to  do  a  larger  and  more  profitable  business, 

14*  Oamden  t.  Staart,  144  U.  S.  104,  12  Sap.  Ct  685. 

iBO  Hospes  T.  Car  Co.,  48  Minn.  174,  50  N.  W.  1117,  1  Gumming,  Caa.  Priv. 
Corp.  885.    Se«  post,  p.  539,  where  the  trust-fnnd  doctrine  is  discussed. 
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subscribers  to  or  purchasers  of  such  stock  stand  practically  upon 
the  same  basis  as  subscribers  to  the  original  stock;  and  they  are 
liable  for  the  par  value  of  the  stock.^*^  In  Flinn  v.  Bagl^  "*  the 
defendants  had  subscribed  and  agreed  to  pay  certain  sums  of  money 
towards  the  increased  capital  stock  of  a  corporation,  with  the  under- 
standing that  they  were  to  receive  stock  therefor  at  66%  cents  on 
the  dollar,  which  was  all  the  existing  stock  was  worth,  and  all  that 
the  new  stock  could  be  sold  for.  The  arrangement  having  been  car- 
ried out,  and  certificates  of  stock  issued,  it  was  held  that,  though 
the  case  was  a  hard  one  upon  the  defendants,  and  no  fraud  was  in- 
tended, the  assignee  in  bankruptcy  of  the  corporation  could  hold 
them  for  the  remaining  one-third  of  the  par  value  of  the  stock.  If 
a  corporation  increieuses  its  capital  stock,  and  distributes  part  of  the 
new  stock  among  the  stockholders  as  full  paid,  without  any  consid- 
eration, they  will  be  liable  to  creditors  of  the  corporation  for  its 
par  value.^** 

Sams — l88ite  of  Stock  at  Market  Vakie  hy  Acti/oe  Corporation  to 
Pay  DAts^  etc. 

As  has  just  been  shown,  in  the  case  of  original  subscriptions  to  the 
capital  stock  of  a  corporation,  and  subscriptions  to  an  increase  of 
stock,  the  par  value  must  be  paid  to  protect  the  subscriber  against 
the  claims  of  creditors.  A  distinction  has  been  made  between  these 
cases  and  cases  in  which  an  active  corporation-  issues  stock  for  the 
purpose  of  paying  its  debts,  or  for  the  purpose  of  procuring  money 
for  the  prosecution  of  its  business  where  its  original  capital  has  be- 
come impaired  by  loss  or  misfortune;  and  it  has  been  held  that  in 
the  latter  cases,  in  the  absence  of  constitutional  or  statutory  pro- 
hibition, it  may  issue  stock  as  full  paid  on  payment  of  its  actual 
value,  instead  of  its  par  value;  and,  if  the  transaction  is  honest  and 
fair,  the  holders  of  the  stock  will  not  be  liable  to  creditors  on  the 
theory  that  the  stock  is  not  paid  up.     There  are  some  decisions 

iBi  Handley  ▼.  Statz,  139  U.  S.  417,  11  Sup.  Ct.  580,  1  Camming,  Gas.  Priv. 
Coip.  865;  Flinn  y.  Bagley,  7  Fed.  785, 1  Gamming,  Oaa.  Priy.  Corp.  845;  Ricker- 
•on  Roller-Mill  Go.  v.  Farrell  Foundry  &f  Mach.  Go.,  75  Fed.  554. 

!•>  7  Fed.  785, 1  Gamming,  Gas.  Priy..Oorp.  845. 

158  Handley  y.  Btuti,  130  U.  8.  417,  11  Sup.  Ct.  530, 1  Camming,  Cas.  Priy.  OoriK 
855. 
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against  tUs  view,^*^  bat  it  is  supported  by  reason  and  by  the  weight 
of  authority.*'* 

In  Clark  v.  Bever/"*  decided  in  1891,  a  railroad  company,  of  which 
the  defendant's  intestate  was  president  and  a  stockholder,  had  a  set- 
tlement with  a  construction  company,  of  which  he  was  also  a  mem- 
ber, for  work  done  in  building  the  road.  The  railroad  company,  be- 
ing unable  to  pay  the  claim  of  the  construction  company,  delivered 
to  it  3,500  shares  of  its  stock  at  20  cents  on  the  dollar,  and  they  were 
accepted  in  full  satisfaction  of  the  debt.  The  stock  was  not  worth 
anything  on  the  market,  and  was  issued  directly  to  the  defendant's 
iqtestate,  and  no  other  payment  than  the  20  per  cent,  was  ever  made 
on  the  stock.  A  judgment  creditor  of  the  railroad  company  filed  a 
bill  to  compel  the  payment  by  the  defendant  of  his  claim  upon  the 
theory  that  he  was  liable  for  the  par  value  of  the  stock,  whatever 
may  have  been  its  market  value  at  the  time  it  was  issued.  It  was 
held  that  he  could  not  recover. 

So  also,  by  the  weight  of  authority,  in  the  absence  of  constitu- 
tional or  statutory  prohibition,  where  an  active  corporation  finds  its 
original  capital  impaired  by  loss  or  misfortune,  it  may,  for  the  pur- 
pose of  recuperating  itself  and  providing  new  conditions  for  the  suc- 
cessful prosecution  of  its  business,  issue  new  stock,  when  authorized 
to  increase  its  capital  stock,  and  may  put  it  upon  the  market  and  sell 
it  for  the  best  price  that  can  be  obtained;  and  if  the  sale  is  fkirly 
made,  the  purchasers  cannot  be  held  liable  to  creditors  of  the  corpo- 
ration, on  its  becoming  insolvent,  for  the  difference  between  the 
amount  paid  by  them  and  the  par  value  of  the  stock.* *^    In  Handley 

194  Jackson  ▼.  Traer,  64  Iowa,  469,  20  N.  W.  764,  Bothrock,  O.  J.,  and  Seeven, 
J.,  dissenting  (disapprored  in  Clark  ▼.  Beyer,  infra). 

i»B  Clark  ▼.  Bever,  139  U.  S.  96,  11  Sup.  Ct  468;  Fogg  r.  Blair,  139  U.  S.  118. 
11  Sup.  Ct.  476;  Handley  t.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  630,  1  Gumming, 
Cas.  Priv.  Corp.  855;  Van  Cott  ▼.  Van  Brunt,  82  N.  Y.  535;  Stein  v.  Howard, 
66  Cal.  616,  4  Pac.  662. 

i««  139  U.  S.  96,  11  Sup.  Ot  468.  See,  also,  Fogg  y.  Blair,  139  U.  8.  118,  11 
Sup.  Ct.  476;  Union  Loan  &  Trust  Co.  y.  Southern  Oalifomia  Motor-Boad  Go.* 
61  Fed.  840. 

iBT  As  we  haye  seen,  this  does  not  apply  where  the  stock  is  increased  for  the  pur- 
pose of  proyiding  a  larger  capital  and  doing  an  extended  business,  and  not  to 
restore  capital  impaired  by  losses.    Ante,  p.  874. 
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V.  Stutz,*"*  an  active  corporation,  for  the  purpose  of  paying  its  debts, 
and  obtaining  money  to  prosecute  its  business,  issued  bonds;  but, 
finding  it  impossible  to  negotiate  them,  it  issued  shares  of  capital 
stock  in  an  amount  equaling  the  par  value  of  the  bonds  as  an  addi- 
tional inducement  to  their  purchase.  The  bonds  and  stock  were  sold 
at  a  price  fairly  representing  their  market  value,  without  any  unfair 
dealing  on  the  part  of  any  one  connected  with  the  transaction.  Un- 
der these  circumstances  it  was  held  that  the  purchasers  could  not  be 
called  upon  to  respond  for  the  par  value  of  the  stock  at  the  suit  of 
the  creditors  of  the  corporation.  "To  say,**  said  the  court,  "that  a 
corporation  may  not,  under  the  circumstances  above  indicated,  put 
its  stock  upon  the  market,  and  sell  it  to  the  highest  bidder,  is  prac- 
tically to  declare  that  a  corporation  can  never  increase  its  capital  by  a 
sale  of  shares,  if  the  original  stock  has  fallen  below  par.  The  whole- 
some doctrine,  so  many  times  enforced  by  this  court,  that  the  capital 
stock  of  an  insolvent  corporation  is  a  trust  fund  for  the  payment 
of  its  debts,  rests  upon  the  idea  that  the  creditors  have  a  right  to 
rely  upon  the  fact  that  the  subscribers  to  such  stock  have  put  into 
the  treasury  of  the  corporation,  in  some  form,  the  amount  represent- 
ed by  it;  but  it  does  not  follow  that  every  creditor  has  a  right  to 
trace  each  share  of  stock  issued  by  such  corporation,  and  inquire 
whether  its  holder,  or  the  person  of  whom  he  purchased,  has  paid  its 
par  value  for  it.  It  frequently  happens  that  corporations,  as  well  as 
individuals,  find  it  necessary  to  increase  their  capital  in  order  to  raise 
money  to  prosecute  their  business  successfully,  and  one  of  the  most 
frequent  methods  resorted  to  is  that  of  issuing  new  shares  of  stock 
and  putting  them  upon  the  market  for  the  best  price  that  can  be 
obtained;  and,  so  long  as  the  transaction  is  bona  fide,  and  not  a 
mere  cover  for  'watering'  the  stock,  and  the  consideration  obtained 
represents  the  actual  value  of  such  stock,  the  courts  have  shown  no 
disposition  to  disturb  it.  Of  course,  no  one  would  take  stock  so  is- 
sued at  a  greater  price  than  the  original  stock  could  be  purchased 
for,  and  hence  the  ability  to  negotiate  the  stock  and  to  raise  the 
money  must  depend  upon  the  fact  whether  the  purchaser  shall  or 
shall  not  be  called  upon  to  respond  for  its  par  value/'  ^^* 

i»«  189  U.  8.  417, 11  Sap.  Gt.  630,  1  Camming,  Gas.  PriT.  Corp.  85S. 
IB*  See,  also,  Stein  t.  Howard,  66  Gal.  616,  4  Pac  662;   Dummer  t.  Smedley 
(Midi.)  68  N.  W.  260. 
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If  an  active  corporation  can  issue  stock  at  its  market  valae  in  pay- 
ment  of  its  debts,  or  to  raise  money  necessary  to  carry  on  its  busi- 
ness, as  held  in  the  cases  referred  to  aboye,  there  seems  to  be  no 
good  reason  why  they  cannot  issue  stock  at  its  market  value  in  pay- 
ment  for  property  or  services  which  are  necessary  for  the  prosecu- 
tion of  its  business,  and  which  it  can  procure  in  no  other  way,  and 
which  it  has  the  power  to  purchase  or  engage.  And  there  are  cases 
which  hold  that  it  can  do  so  if  the  transaction  is  honest  and  fair.  In 
Van  Cott  V.  Van  Brunt  '^^^  a  railroad  company  in  good  faith  made  a 
contract  for  the  construction  of  its  road,  and  agreed  to  pay  therefor 
in  its  stock  on  the  basis  of  its  actual,  instead  of  its  par,  value,  l^e 
court  of  appeals  of  New  York  held  that  the  contract  was  valid,  and 
that  the  holders  of  the  stock  could  not  be  held  liable  to  creditors  for 
the  difference  between  what  was  thus  paid  and  its  par  value,  lliis 
decision  has  been  criticized  bj  text  writers  and  by  some  of  the  courts, 
but  it  has  often  been  approved,  and  has  lately  been  reaffirmed  by 
the  New  York  court. 

Scmie — Oratuitaua  I&sue  of  Stock. 

In  New  York  it  is  held  that  the  liability  of  a  shareholder  in  a  cor- 
poration to  pay  for  stock  does  not  arise  out  of  the  relation,  but  de 
pends  upon  his  contract  with  the  corporation,  express  or  implied,  or 
upon  some  statute  fixing  his  liability,  and  that,  in  the  absence  of 
either  contract  or  statute,  one  to  whom  shares  have  been  issued  as  a 
gratuity  does  not,  by  accepting  them,  commit  any  wrong  upon  cred- 
itors, or  make  himself  liable  to  pay  the  par  value  of  the  shares  for 
the  payment  of  corporate  debts.***  According  to  the  better  opin- 
ion, however,  the  rule  is  otherwise;  and  if  a  person  accepts  stod^ 
in  a  corporation,  which  is  issued  to  him  as  a  gratuity,  and  the  cor- 
poration becomes  insolvent,  the  law  will  create  a  promise  to  pay 
therefor  in  favor  of  creditors.*** 

i«o  82  N.  Y.  585.    See  dictam  in  Barr  y.  Railroad  Co.,  125  N.  Y.  26S,  26  N.  B. 
146.    And  lee  Goe  y.  RaUroad  (3o.,  52  Fed.  531. 
.     i«i  Christensen  v.  Eno.  106  N.  Y.  07,  12  N.  B.  648. 

i«a  Stutz  ▼.  Handley,  41  Fed.  531;  Handley  y.  Btatz,  139  U.  8.  417,  U  Sop. 
Ot.  530;  1  Camming,  Cas.  Friy.  Corp.  855.  And  see  Skrainka  y.  Allen,  7  Mo. 
App.  434,  76  Mo.  384;  Washburn  y.  Green,  133  U.  8.  30,  10  Sup.  Ct.  280;  'Morrow 
y.  Steel  Ca.  87  Tenn.  262,  10  8.  W.  48& 
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&tms — I^iymmt  for  Stock  in  Property  or  ServtceB. 

It  is  clear  on  principle,  and  well  established  by  authority,  that 
the  directors  of  a  corporation,  in  the  absence  of  constitutional  or 
statutory  prohibition,  may  receive  property  or  services  in  payment 
for  stock,  either  from  original  subscribers  or  from  persons  to  whom 
they  sell  stock,  in  any  case  in  which  they  would  have  the  power  to 
purchase  the  property  or  contract  for  the  services.* ••  Such  power 
is  often  expressly  conferred  by  statute,  but  this  is  not  necessary, 
for  it  exists  at  common  law.  Where  the  directors  have  the  power 
to  contract  a  debt  for  property  or  services,  it  would  be  absurd  to  say 
that  they  cannot  pay  for  the  same  in  stock,  or  receive  the  same  in 
payment  of  subscriptions,  and  to  require  them  to  first  contract  the 
debt,  and  then  pay  it  with  money  received  for  stock  or  on  subscript 
tions.  Whether  the  stock  must  be  paid  for  at  its  par  value  instead  of 
its  market  value  haB  been  considered  in  the  preceding  paragraphs, 
and  it  has  been  seen  that  subscribers  must  pay  the  par  value,  but 
that,  by  the  weight  of  authority,  an  active  corporation  may  some- 
times issue  stock  in  payment  of  debts,  or  to  raise  money  for  the 
prosecution  of  its  business,  at  its  market  value. 

Same —  Value  of  the  Property  or  Services. 

It  is  expressly  provided  by  statute  in  some  jurisdictions  that  prop- 
erty or  services  received  in  payment  for  stock  must  be  taken  at  their 
money  value.  This  is  nothing  more  than  a  declaration  of  the  com- 
mon law  in  so  far  as  dissenting  stockholders  and  subsequent  cred- 
itors of  the  corporation  are  concerned.  Even  in  the  absence  of  such 
a  statute,  for  a  corporation  to  issue  stock  for  property  intentionally 
overvalued  would  be  a  fraud  upon  dissenting  stockholders;  and,  even 
if  all  the  stockholders  should  consent^it  would  be  a  fraud  upon  per- 
sons dealing  with  the  corporation.  Dissenting  stockholders  could 
sue  to  enjoin  the  issue  of  stock  for  property  intentionally  overvalued, 
or  to  cancel  it  if  issued;  and  persons  afterwards  dealing  with  the 
corporation  could  hold  the  persons  to  whom  the  stock  is  thus  issued 
liable  for  the  difference  between  the  amount  of  their  stock  and  the 
real  value  of  the  property. 

!••  Carr  t.  Le  Fevre,  27  Pa.  St.  413;  Brant  ▼.  Eblen,  50  Md.  1;  Liebke  t. 
Knapp,  79  Mo.  22,  49  Am.  Rep.  212;  Coffio  v.  Ransdell,  110  Ind.  417,  11  N.  E.  20; 
8paTgo*B  Case,  8  Ch.  App.  407,  412. 
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Where  a  corporation  receives  property  op  services  in  payment  for 
stock,  and  issues  the  stock  as  full  paid,  actnal  fraud  or  intentional 
overvaluation  of  the  property  or  services  must  be  shown  before  the 
holders  of  the  stock  can  be  held  liable  to  creditors  of  the  corporation 
on  the  ground  that  the  stock  is  not  full  paid.  It  is  not  enough  to 
show  an  overvaluation  due  to  mere  error  of  judgment.***  **The 
transaction  may  be  impeached  for  fraud,  but  not  for  error  of  judg- 
ment, or  mistaken  views  of  the  value  of  the  property,  inasmoch  as 
good  faith  and  the  exercise  of  an  honest  judgment  is  all  that  is  re* 
quired.*'  *••  In  Qamble  v.  Queens  County  Water  Oa***  a  shareholder 
in  a  water  company,  at  his  own  expense,  and  for  his  own  benefit,, 
built  a  system  of  pipes,  etc.,  suitable  for  an  extension  of  the  com- 
pany's plant,  and  the  corporation  purchased  the  same  from  him,  is- 
suing in  payment  stocks  and  bonds  of  the  value  of  {110,000.  The 
cost  of  the  work  was  from  {80,000  to  {85,000.  It  was  held  that  the 
difference  was  not  so  large  as  to  necessarily  indicate  fraud,  and  the 
transaction  was  upheld. 

Some  of  the  cases  hold  that  ah  actual  fraudulent  intent  must  be 
shown  in  order  that  a  person  who  pays  for  his  stock  in  property  may 
be  held  liable  to  creditors  on  the  ground  that  the  property  was  over- 
valued, and  some  opinions  contain  dicta  to  this  effect**^  But  by 
the  better  opinion  this  is  not  necessary.  Bie  directors  of  a  corpora- 
tion  have  no  right  to  take  in  payment  for  stock  property  that  is  in- 

i«4  Coit  T.  AmalgamatiDg  Co.,  119  U.  S.  343,  7  Sup.  Gt.  231,  1  Cumming,  Ca«. 
Priv.  Corp.  847  (as  construed  in  Handley  ▼.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,. 
1  Gumming,  Cas.  Priv.  Corp.  855);  Bank  of  Ft  Madison  t.  Alden,  129  U.  S.  372, 
9  Sup.  Ct  332;  Schenck  v.  Andrews,  57  N.  Y.  133;  Douglass  v.  Ireland,  73  N.  Y. 
100;  Lake  Superior  Iron  Co.  t.  Df^xel,  90  N.  Y.  87;  Gamble  ▼.  Water  Co.,  123 
N.  Y.  91,  25  N.  E.  201. 

169  Douglass  V.  Ireland,  73  N.  Y.  100. 

!«•  123  N.  Y.  91,  25  N.  B.  201. 

i«T  See  Fhelan  t.  Hazard,  5  Dill.  46,  Fed.  Cas.  Na  11,068;  Coft  t.  Amalga- 
mating  Co.,  119  U.  S.  343,  7  Sup.  Ct  231,  1  Cumming,  Cas.  Priv.  Corp.  847; 
Young  V.  Iron  Co.,  65  Mich.  Ill,  31  N.  W.  814;  Whitehill  ▼.  Jacobs,  75  Wis.  474, 
44  N.  W.  630;  Coffin  v.  Ransdell,  110  Ind.  417,  11  N.  B.  20;  Clow  v.  Brown  and. 
Sup.)  81  N.  E.  361;  Carr  v.  Le  Ferre,  27  Pa.  St.  413;  Brant  v.  Bhlen,  59  Md.  1; 
Bickley  t.  Schlag,  46  N.  J.  Eq.  533,  20  Atl.  250;  Clayton  t.  Knob  Co.,  109  N.  C.  385, 
14  S.  B.  37;  Walbum  ▼.  Chennult,  43  Kan.  352,  23  Pac.  657;  Grant  ▼.  Railroad 
Co.,  4  0.  0.  A.  511.  54  Fed.  569. 
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tentionally  OTervalaed.  Laying  aside  all  question  as  to  whether 
there  is  an  actual  intention  to  defraud,  such  a  transaction  would  be 
a  fraud  in  law,  both  upon  dissenting  stockholders  and  upon  persons 
dealing  with  the  corporation  on  the  faith  of  its  stock  being  fully 
paid  up,  and  it  would  be  just  as  invalid  as  against  creditors  as  a  pay- 

m 

ment  for  stock  in  money  at  a  discount  If  the  nature  of  the  property 
and  the  extent  of  the  overvaluation  are  such  that  the  overvaluation 
may  possibly  have  been  due  to  error  of  judgment,  then,  to  render  the 
transaction  invalid  as  against  creditors,  actual  fraud  must  be  shown, 
and  the  question  is  one  of  fact.*''  If,  on  the  other  hand,  the  over- 
valuation is  so  gross  and  obvious  that  it  could  not  have  been  due  to 
mere  error  of  judgment,  the  transaction  will  be  held  fraudulent  as  a 
matter  of  law.**'  This  seems  to  be  the  fair  result  of  the  cases,  if  the- 
opinions  are  read  in  the  light  of  the  facts  actually  before  the  court. 

In  Wetherbee  v.  Baker  *^®  five  persons  agreed  for  the  purchase  of 
a. tract  of  land,  and  organized  themselves  into  a  corporation  under  a 
land  improvement  act.  In  the  certificate  of  incorporation  the  capital 
stock  was  fixed  at  {100,000,  and  these  persons  subscribed  for  all  of 
it,  and  became  the  directors  of  the  company.  The  consideration  of 
the  purchase  was  {50,000.  The  deed  was  made  directly  to  the  cor- 
poration, and  it  gave  its  obligations  for  the  whole  purchase  money. 
The  directors  then  appraised  the  lands  at  {100,000,  and  credited  {50,- 
000  of  the  valuation  as  a  credit  of  50  per  cent,  on  the  subscriptions. 
The  land  was  not  worth  more  than  the  original  purchase  money,  and 
the  corporation  acquired  no  other  property.  It  was  held  that,  as 
against  creditors  of  the  corporation,  the  allowance  of  a  credit  of  50 
per  cent,  on  the  subscriptions  was  invalid,  and  that  the  stockholders 

i«s  See  DonglaM  ▼.  Ireland,  73  N.  Y.  100;    Lake  Superior  Iron  Go.  t.  Drexcl, 

00  N.  y.  87. 

!•»  See  Boynton  t  Andrews,  63  N.  Y.  93;  Boynton  v.  Hatch,  47  N.  Y.  225;  Na- 
tional Tnbe-Works  Go.  ▼.  Gilfillan,  124  N.  Y.  302,  26  N.  E.  538;  Wetherbee  t.  Ba- 
ker, 35  N.  J.  Eq.  501;  Shickle  v.  Watto,  94  Ho.  410,  7  S.  W.  274;  Northwestern 
Mnt  Life  Ina.  Go.  t.  Gotton-Exchange  Real-Estate  Go.,  46  Fed.  22;  Elyton  Land 
Go.  T.  Birmingham  Warehouse  &  Elevator  Go.,  92  Ala.  407,  9  South.  129,  1  Gum- 
ming, Gas.  PriT.  Gorp.  870;  Boulton  Garbon  Go.  v.  Mills,  78  Iowa,  460,  43  N.  W. 
291;  First  Nat.  Bank  of  Dead  wood  ▼.  Gnstin  Minerva  Gon.  Min.  Go.,  42  Minn.  327, 
44  N.  W.  196;  1  Gumming,  Gas.  Priv.  Gorp.  850;  Garrett  v.  Mining  Go.,  113  Mo. 
330,  20  S.  W.  966.     Compare  Libby  v.  Tobey  (Me.)  Vi^  Atl.  901. 

170  35  N.  J.  Eq.  501. 
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were  liable  for  the  whole  amount  of  their  subscriptions  as  they  ap- 
peared in  the  eertiflcate  of  incorporation. 

In  Douglass  y.  Ireland  ^^^  the  entire  capital  stock  of  a  corporation, 
{300,000,  was  issued  to  one  of  its  trustees  in  consideration  of  the  as- 
signment to  the  company  of  two  contracts  for  the  purchase  of  min- 
ing property,  upon  which  nothing  had  been  paid,  the  contract  price 
being  {40,000.  One-third  of  the  stock  was  immediately  transferred  to 
the  company,  to  be  sold  to  raise  a  working  capital,  and  was  sold  at 
from  40  to  60  cents  on  the  dollar.  Defendant,  knowing  the  circum- 
stances, and  haying  participated  as  trustee  of  the  corporation  in  the 
transaction,  purchased  {25,000  of  the  stock  at  40  cents.  The  jury 
found  the  yalue  of  the  property  to  be  {68,000.  It  was  held  that  the 
eyidence  justified  a  finding  of  fraud,  and  that  the  defendant  was  lia- 
ble to  creditors  of  the  corporation. 

When  property  taken  by  a  corporation  in  payment  for  stock  is  not 
only  grossly  oyeryalued,  but  there  are  other  circumstances  from 
which  actual  fraudulent  intent  may  be  inferred,  there  can  be  no 
question  but  that  the  stockholder  is  liable  to  subsequent  creditors 
of  the  corporation,  who  became  such  in  ignorance  of  the  circumstan- 
ces  under  which  the  stock  was  issued,  for  the  difference  between  the 
yalue  of  the  property  and  the  par  yalue  of  the  stock.*'* 

In  determining  the  yalue  of  property  thus  receiyed  in  payment  for 
stock,  the  true  yaluation  is  the  yalue  to  the  company;  and  where  the 
property  has  been  produced  by  the  labor  and  at  the  expense  of  the 
person  from  whom  it  is  receiyed,  a  fair  profit  to  him  is  to  be  includ- 
ed.^^'    If  the  property  is  taken  by  the  corporation  at  an  honest  yal- 

iTi  78  N.  Y.  100. 

ITS  Lloyd  ▼.  Preston,  146  U.  B.  630,  18  Bap.  Ct  181,  affirming  86  Fed.  64. 

ITS  Gamble  t.  Water  Co.,  123  N.  Y.  91,  26  N.  E.  201.  In  this  carc  a  ihareholder 
In  a  water  company,  having  bnilt  a  system  of  pipes,  etc.,  suitable  for  an  extension 
of  the  company's  plant,  and  having  sold  the  same  to  the  corporation  for  stock  and 
bonds,  it  was  held  that,  in  determining  the  value  of  the  property,  the  question  was 
the  value  to  the  company,  and  that  there  should  be  included  in  the  estimate,  in  addi- 
tion to  the  money  actually  expended  for  labor  and  materials,  an  adequate  charge  by 
the  owner  and  his  assistant  for  personal  services  in  superintending  the  work,  inter- 
est upon  the  money  invested,  amounts  saved  by  fortunate  purchases  of  material,  and 
a  reasonable  profit  upon  the  undertaking,  having  regard  to  the  nature  and  risks  of 
the  work.  As  to  the  elements  to  be  considered  in  estimating  value,  see  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct.  585. 
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nation^  fairly  made  and  agreed  upon,  the  transaction  will  not  be  ren- 
dered inyalid  by  tiie  fact  that  its  yaloe,  estimated  in  the  light  of  sab- 
sequent  events,  does  not  equal  the  amount  at  which  it  was  receiv- 
ed.^*^  It  will  be  presumed,  in  the  absence  of  any  proof  as  to  the 
value  of  property  received  in  payment  for  stock,  that  it  was  ade- 
quate.*'* 

Same — Creditors  Who  Oarmot  Complain. 

The  true  reason  why  creditors  of  an  insolvent  corporation  can 
hold  the  persons  to  whom  the  corporation  has  issued  stock  as  full 
paid,  when  nothing  at  all,  or  only  a  part  of  it,  has  been  paid,  being 
that  holding  such  stock  out  to  the  public  as  full  paid  is  a  fraud  upon 
persons  dealing  with  the  corporation  on  the  faith  of  the  stock  being 
actually  fully  paid  for,  only  those  creditors  who  come  within  the  rea- 
son of  therulecancomplain.*'*  It  follows  that  creditors  cannot  attack 
a  transaction  by  which  a  corporation  has  issued  stock  gratuitously  or 
for  a  cash  discount,  or  for  property  worth  less  than  the  amount  of 
the  stock,  if  they  knew  the  facts,  and  did  not  give  credit  to  the  cor- 
poration in  the  belief  that  the  stock  was  fully  paid.  In  Coit  v.  North 
Carolina  Gtold  Amalgamating  Go.*''  it  was  held  that  where,  upon 
the  purchase  of  additional  property  by  a  corporation,  its  capital 
stock  was  increased  by  the  issue  to  the  stockholders,  upon  the  sur- 
render of  their  old  certificates,  of  new  stock  to  a  much  greater  extent 
than  the  value  of  the  additional  property,  the  stockholders  could 
not  be  held  liable  on  the  stock  at  the  suit  of  a  creditor  who  was  cog- 
nizant of  the  whole  transaction,  and  acquiesced  in  it*"  So,  when 
the  stock  of  a  corporation  is  increased,  and  the  increased  stock  issued 
for  less  than  its  value,  persons  who  became  creditors  of  the  corpora- 
tion prior  to  the  increase  cannot  hold  the  purchasers  or  holders  of 

1T4  Coit  y.  Amalgamating  Co.,  119  U.  8.  343,  7  Sap.  Ct  231,  1  Gumming,  Gas. 
PriY.  Corp.  847;    Carr  v.  Le  Feyre,  27  Pa.  St  4ia 

ITS  Davii  y.  Chemical  Co.,  101  Ala.  127,  8  South.  490. 

STf  Antc^  p.  874. 

ITT  119  U.  S.  343,  7  Sap.  Ct.  231,  1  Gumming,  Gas.  Priy.  Corp.  847. 

ira  And  see  WhitehiU  y.  Jacobs,  75  Wis.  474,  44  N.  W.  030;  First  Nat.  Bank  y. 
GQftin  Minerya  Con.  Min.  Co.,  42  Minn.  327,  44  N.  W.  198, 1  Gumming,  Gas.  Priy. 
Corp.  850;  Hospes  y.  Car  Co.,  48  Minn.  174,  50  N.  W.  1117,  1  Gumming,  Gas. 
Priy.  Corp.  885;  Rickerson  Roller-Mill  Go.  y.  Farrell  Foundry  &  Machine  Co.,  75 
Fed.  554. 
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sach  stock  liable  for  its  value;  for  they  could  not,  by  any  legal  pre- 
samption,  have  trusted  the  corporation  upon  the  faith  of  socli 
Btock«^^*  But  persons  who  become  creditors  after  the  Increase  is 
voted  are  entitled  to  look  to  those  who  subsequently  receive  the 
stock,  though  their  debts  are  contracted  before  the  stock  is  re- 
ceived.*** 

^The  whole  doctrine  that  the  capital  stock  of  corporations  is  a 
trust  fund  for  the  payment  of  creditors  rests  upon  the  equitable  con- 
sideration that  the  distribution  of  the  capital  among  stockholders 
without  making  adequate  provision  for  the  payment  of  debts,  or  the 
issue  of  fictitiously  paid-up  stock,  is  a  fraud  upon  creditors  who  con- 
tract with  the  corporation  in  reliance  upon  its  capital  remaining  in- 
tact, or  in  reliance  upon  the  professed  capital  having  been  in  fact 
paid  up  in  full.  But,  when  the  reason  for  the  rule  does  not  exist, 
the  rule  itself  ceases  to  apply.  This  trust  does  not  arise  absolutely 
in  every  case  in  favor  of  any  and  every  creditor.  It  is  not  true,  and 
no  case  can  be  found  which  holds,  that  it  is  in  the  power  of  a  cred- 
itor in  every  and  all  cases,  as  a  matter  of  right,  to  institute  an  in- 
quiry as  to  the  value  or  amount  of  the  consideration  given  for  stock 
issued  as  fully  paid  up,  any  more  than  it  would  be  his  right,  in 
any  and  eveiy  case,  to  inquire  into  the  distribution  of  the  capital 
among  the  shareholders.  It  is  only  those  creditors  who  can  fairly 
allege  that  they  have  relied,  or  whom  the  law  presumes  to  have  re- 
lied, upon  the  amount  of  capital  stock  of  the  company,  who  have  a 
right  to  make  such  inquiry,  or  in  whose  favor  equity  will  impress  a 
trust  upon  the  subscription  to  the  stock,  and  set  aside  a  fictitious 
arrangement  for  its  payment/'  *■* 

Effect  of  CbnsiitiUional  and  Statutory  Provisions. 

In  a  number  of  states  constitutional  or  statutory  provisions  have 
been  adopted  or  enacted  with  a  view  to  preventing  the  issue  of  wa- 
tered stock.    These  provisions  vary  somewhat  in  the  different  states. 

1T0  Handley  t.  Stutz,  139  U.  8.  417,  11  Sap.  Ct  530,  1  Camming,  Gas.  Priv. 
Corp.  855,  affirming  41  Fed.  531.  And  see  Graham  t.  Railroad  Co.,  102  U.  S.  148. 
1  Camming.  Cas.  Priv.  Corp.  1006. 

iBO  Handley  t.  Stutz,  supra. 

isi  First  Nat  Banli  v.  Gustin  Minerva  Con.  Min.  Co.,  42  Minn.  327,  44  N.  W. 
198,  1  Gumming,  Gas.  Priv.  Corp.  850. 
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Even  where  they  are  similar^  the  courts  have  not  always  agreed 
in  construing  them. 

In  quite  a  number  of  states  it  is  provided,  in  substance,  that  no 
corporation  shall  issue  stock  except  for  labor  done,  services  per- 
formed, or  money  or  property  actually  received;  and  all  fictitious 
increase  of  stock  shall  be  void.  If  effect  Is  given  to  the  language 
of  this  statute,  it  seems  clear  that  stock  issued  by  a  corporation  with- 
out any  consideration  at  all  is  absolutely  void,  and  the  holders  do 
not  become  stockholders  at  all  for  any  purpose.  It  was  so  held  by 
the  supreme  court  of  Ck)lorado,  where  a  holder  of  such  stock  sought 
to  maintain  an  action,  the  right  to  maintain  which  depended  upon 
his  being  a  stockholder.^^*  It  would  seem  to  follow  necessarily 
from  this  construction  that  the  corporation  could  refuse  to  recognize 
him  as  a  stockholder,  and  that  he  could  not  be  held  liable  to  cred- 
itors.* ••  A  contract  which  contemplates  the  violation  of  this  pro- 
vision is  illegal  and  void.***  While  a  contract  by  a  corporation  to 
issue  stock  in  violation  of  the  statute  for  labor  and  property  is  ex- 
ecutory, the  corporation  may  maintain  a  suit  to  rescind  the  con- 
tract**'  In  such  a  case  it  has  been  held  the  contractor  may  recover 
from  the  corporation  the  value  of  the  labor  and  materials  actually 
furnished  by  him,  if  his  conduct  has  been  free  from  actual  bad 
faith."*  By  the  better  opinion,  a  person  who  has  entered  into  a 
contract  to  take  stock  to  be  issued  in  violation  of  the  statute  may 
withdraw  before  it  is  issued,  and  recover  money  paid  by  him  under 
the  contract,  for,  if  an  illegal  agreement  is  not  malum  in  se,  but 
merely  malum  prohibitum,  a  locus  poenitentiae  remains;  and,  while 
the  illegal  object  has  not  been  carried  out  by  performance  of  the 
agreement,  it  may  be  repudiated,  and  money  paid  under  it  may  be 
recovered.**^    But,  if  the  stock  has  been  issued,  and  the  illegal  ob- 

iss  Arkanaaa  RWer  Li.  T.  &  C.  Co.  ▼.  Farmers'  Loan  &,  Trust  Go.,  18  Colo.  S87, 
22  Pac.  054. 

1**  But  see  Nennj  t.  Waddill,  6  Tex.  Civ.  App.  244,  25  8.  W.  306. 

is«  Williams  ▼.  ETaos,  87  Ala.  725,  6  South.  702;  Garrett  v.  Mining  Co.,  113  Mo. 
890,  20  S.  W.  965. 

isB  New  Castle  Northern  Ry.  Go.  t.  Simpson,  21  Fed.  533. 

IS*  New  Castle  Northern  Rj.  Co.  ▼.  Simpson,  supra. 

liY  Congress  &  Empire  Spring  Co.  ▼.  Knowlton,  103  IJ.  S.  49,  affirming  14 
Blatchf.  364,  Fed.  Cas.  No.  7,903;    Clark,  Cont  494.     Contra,  Knowlton  t.  Spring 
Co..  57  N.  Y.  518. 
OlkJ^r.Corp.- 
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Ject  thereby  carried  out,  sach  an  action  cannot  be  maintained.^** 
The  constitntion  of  Arkansas  provides  that  ^no  private  corpora- 
tion shall  issne  stocks  or  bonds  except  for  money  or  property  actually 
received  or  labor  done,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void.'*  In  Memphis  &  L.  B.  B.  Co.  v.  Dow  *••  the  su- 
preme court  of  the  United  States,  construing  this  provision,  held 
that  It  was  not  intended  to  make  the  validity  of  every  issue  of  stock 
or  bonds  by  a  private  corporation  depend  upon  the  inquiry  whether 
the  money,  property,  or  labor  actually  received  therefor  was  of 
equal  value  in  the  market  with  the  stock  or  bonds  so  issued;  or  to 
restrict  corporations,  acting  with  the  approval  of  their  stockholders, 
in  the  exchange  of  their  stock  or  bonds  for  money,  property,  or  labor, 
upon  such  terms  as  they  may  deem  proper,  provided  the  transac- 
tion is  a  real  one,  based  upon  a  present  consideration,  and  having 
reference  to  legitimate  corporate  purposes,  and  is  not  a  mere  device 
to  evade  the  law.  And  the  court  held  that  the  provision  did  not 
prevent  mortgage  bondholders,  who  bought  in  the  property  and 
franchises  of  a  corporation  upon  foreclosure,  from  fixing  the  terms 
upon  which  they  would  surrender  those  interests,  and  that  they 
might  reorganize  upon  substantially  the  same  basi8,asto  capitalstock 
and  bonded  indebtedness,  as  that  of  the  old  corporation,  although 
under  that  arrangement  they  received  both  stock  and  bonds  to  a 
large  amount,  of  which  the  amount  of  the  stock  alone  was  sufficient 
to  cover  the  full  value  of  the  property,  rights,  and  privileges  of  the 
reorganized  company. 

In  California,  under  such  a  provision,  it  was  held  that  an  in- 
crease of  stock  in  a  water  company,  and  an  issue  of  the  same  at  the 
actual  market  value,  which  was  less  than  the  par  value,  for  the  pur- 
pose of  enlarging  the  works,  was  not  a  fictitious  issue,  and  was  au- 
thorized."* 
In  Peoria  &  8.  B.  Co.  v.  Thompson  "*  it  was  held  that  a  similar 

Its  Clarke  v.  Lumber  Co.,  59  Wis.  656,  18  N.  W.  492. 

i»«  120  U.  S.  287,  7  Sap.  Ct.  482.  Compare  New  Castle  Northern  Ry.  Co.  ▼. 
Simpson,  21  Fed.  533. 

100  Stein  ▼.  Howard,  65  Cal.  616,  4  Pac.  662.  And  see  Mathis  ▼.  Pridham,  1 
Tex.  Civ.  App.  58,  20  S.  W.  1015;  Nelson  v.  Hubbard,  96  Ala.  238,  11  South.  42S, 
432. 

181103  111.  187. 
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provision  in  IllinoiB  applying  to  railroad  companies  y^as  intended  to 
prevent  reckless  and  unscrupulous  speculators,  under  tlie  guise  or 
pretense  of  building  a  railroad  or  of  accomplishing  some  other  legit- 
imate corporate  purpose,  from  fraudulently  issuing  and  putting  upon 
the  market  bonds  or  stocks  that  do  not,  and  are  not  intended  to, 
represent  money  or  property  of  any  kind,  either  in  possession  or  in 
expectancy,  the  stock  or  bonds  in  such  case  being  entirely  fictitious; 
that  U  was  not  intended  to  interfere  with  the  usual  and  tustomary 
methods  of  raising  funds  by  railroad  companies  by  the  issue  of  its 
stock  or  bonds,  for  the  purpose  of  building  their  roads,  or  of  accom- 
plishing other  legitimate  corporate  purposes. 

Such  a  provision  prohibits  the  issue  of  stock  to  subscribers  on 
payment  in  cash  of  a  less  sum  than  its  par  value.^*'  And  it  has 
been  held  that  it  prohibits  a  corporation  from  doubling  its  capital 
stock,  and  distributing  the  new  stock  among  the  stockholders  as  a 
stock  dividend  on  the  ground  that  its  original  capital  stock  has  been 
invested  in  property  which  has  more  than  doubled  in  value.^®* 

As  we  have  seen,  the  New  York  court  has  held,  in  the  absence  of 
constitutional  or  statutory  prohibition,  that  a  corporation,  in  issuing 
stock  in  payment  of  property,  may  issue  it  at  its  actual,  instead  of 
its  par,  value.*'*  The  New  York  statute  relating  to  manufacturing 
corporations  provides  that  on  the  purchase  of  property  by  such  a 
corporation,  stock  may  be  issued  ^'to  the  amount  of  the  value  of  the 
property"  in  payment,  and  that  the  stock  so  issued  shall  be  taken 
to  be  full-paid  stock.  It  has  been  held  that  the  statute  means  that 
the  stock  must  be  issued  at  its  par  value,  though  that  may  be  greater 
than  its  market  value.*'* 

In  Alabama  there  are  constitutional  and  statutory  provisions  pro- 
hibiting the  issue  of  stock  except  for  money  or  property  actually  re- 
ceived, and  requiring  all  stock  subscriptions  to  be  paid  in  money, 
or  in  labor  or  property  at  its  money  value.  Under  these  provisions 
it  was  said  in  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.***  that  subscribers  who  pay  their  subscriptions  in  labor  or  prop- 

i»s  WilliamB  t.  Byans,  87  Ala.  725,  6  Soath.  702. 

i»t  Fitzpatrick  t.  Publishing  Co.,  83  Ala.  604,  2  South.  727. 

!•*  Van  Cott  T.  Van  Brunt,  82  N.  Y.  535. 

i»B  Gamble  t.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201. 

!•«  92  Ala.  407,  9  South.  129,  1  Camming,  Cas.  Priv.  Corp.  870. 
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erty  of  a  less  money  value  than  the  amount  of  their  snbscriptionB, 
tiiough  this  is  done  by  all  the  subscribers,  and  though  there  is  no 
fraud,  are  liable  to  creditors  of  the  corporation  for  the  diffefence 
between  the  value  of  the  property  and  the  amount  of  their  subscrip- 
tions. The  dictum  in  this  case  goes  much  further  than  was  neces- 
sary. The  defendants  had  organized  a  corporation  with  a  capital 
stock  of  1250,000,  and  subscribed  for  the  whole  amount  In  pay- 
ment of  their  subscription  they  transferred  to  the  company  a  bond 
for  title  for  land  for  which  they  had  paid  only  f 5,000.  For  the  bal- 
ance of  the  purchase  money  (about  |50,000)  the  company  executed  its 
notes.  The  land  was  worth  no  more  than  was  paid  for  it.  Here, 
therefore,  was  a  case  in  which  there  was  so  great  a  difference  be- 
tween the  amount  of  stock  and  the  value  of  the  property  that  the 
court  could  have  held  it  to  be  a  case  of  fraud  in  law,  and  the  decision, 
on  the  facts,  is  nothing  more  than  an  application  of  the  doctrine 
explained  in  a  preceding  paragraph.  The  New  York  cases  under 
a  similar  provision  are  to  the  same  effect.^*^  It  is  not  to  be  supposed 
that  the  Alabama  court  would  hold  a  transaction  by  which  a  cor- 
poration receives  property  in  payment  for  stock  invalid  as  against 
creditors,  where  there  was  no  actual  fraud,  and  the  overvaluation 
was  not  intentional,  but  was  due  merely  to  error  of  judgment. 

LiabUiiy  of  Tramsfereea. 

Where  stock  is  issued  by  a  corporation  as  full  paid  on  payment 
of  a  part  only,  and  the  person  to  whom  it  is  issued  transfers  the  same 
to  a  purchaser  with  notice,  the  transferee  stands  in  the  transferror's 
shoes,  and  will  be  liable  on  the  stock  to  the  same  extent  as  the  trans- 
ferror. But,  if  the  transfer  is  to  a  purchaser  without  notice,  no  such 
liability  attaches.  The  stock,  in  his  hands,  must  be  regarded  as 
full  paid.*"*  It  was  said  by  the  court  of  appeals  of  Maryland  in 
Brant  v.  Ehlen;  *••  "The  liability  for  subscription  to  the  stock  of  a 
corporation  is  founded  on  contract.  Where  one  agrees  to  take  a 
certain  number  of  shares,  the  law  implies  a  promise  to  pay  for  them 

i»7  Ante,  p.  381. 

los  Brant  t.  Bhien,  59  Md.  1;  Da  Pont  t.  Tilden,  42  Fed.  87;  Steacy  t.  Bail- 
road  Co.,  5  Dill.  348,  Fed.  Cas.  No.  18,829;  Qeveland  Rolling-Mill  Co.  ▼.  Texas  & 
St.  L.  Ry.  Co.,  27  Fed.  250;  Young  v.  Iron  Co.,  66  Mich.  Ill,  31  N.  W.  814.  And 
see  Ubby  v.  Tobey,  82  Me.  397,  19  Aa  904. 

100  59  Md.  1. 
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aocording  to  the  terms  of  his  subscriptioiL  If  they  are  sold  before 
all  installments  are  paid,  and  are  bought  with  such  knowledge,  the 
law  implies  a  promise  on  the  part  of  the  purchaser  to  pay  whatever 
may  be  due  thereon,  according  to  the  terms  of  the  original  subscrip- 
tion. In  such  cases  the  purchaser  stands  in  the  shoes  of  the  original 
subscriber.  These  are  elementary  principles,  about  which  there  can 
be  no  contention.  But  where  shares  are  issued  by  the  company  to 
the  subscriber  as  full-paid  shares,  and  are  sold  by  the  subscriber  as 
such,  there  is  no  ground  on  which  a  promise  can  be  implied,  on  the 
part  of  the  purchaser  without  notice,  to  be  answerable,  either  to  the 
company  or  to  its  creditors,  should  the  representations  on  the  faith 
of  whidi  he  purchased  prove  to  be  false.  He  could  not  be  held  liable 
on  the  ground  of  contract,  because  he  never  agreed  to  purchase  any 
other  shares  than  full-paid  shares;  and,  if  it  be  said  that  the  shares 
were  fraudulently  issued,  he  could  not  be  held  liable  on  the  ground 
of  fraud,  because  he  was  in  no  sense  a  party  to  the  fraud."  Nor  can 
he  be  held  liable  in  such  a  case  under  the  doctrine  that  the  unpaid 
subscriptions  of  an  insolvent  corporation  constitute  a  trust  fund  for 
the  payment  of  its  debts,  for  the  doctrine  does  not  apply  in  such  a 
case,**® 

ACTIONS  BY  STOCKHOLDEBS  FOB  IIVJUBIES  TO  COBFOBA- 
TION— INTEBFEBENGE  IN  MANAGEMENT. 

149.  AT  liAW — ^A  stockholder  cannot  mcdntain  an  action 
at  law  for  an  injury  to  the  corporation.  Such  an 
action  can  only  be  brought  by  the  corporation. 

160.  IN  EQUITY — ^The  corporation  is  the  proper  party  to 
sue  in  equity  to  redress  or  prevent  wrongs  against 
it,  committed  or  threatened,  either  by  strangers, 
or  by  its  own  officers  or  agents ;  but  a  court  of 
equity  will  entertain  such  a  suit  by  a  stockholder, 
on  behalf  of  himself  and  the  other  stockholders, 
where,  for  any  reason,  redress  or  protection  can- 
not be  obtained  through  the  corporation  or  its  offi- 
cers. 

200  Brant  t.  Ehlen,  sapra. 


890  MEMBBRSHIP  IN   OORPOBATIOMB.  (CSh.  11 

16L  To  enable  a  stockholder  to  maintain  in  a  court  of 
equity,  in  his  own  name,  a  suit  founded  on  a  right 
of  action  existing  in  the  corporation  itself,  and  in 
which  the  corporation  itself  is  the  proper  party  to 
sue,  there  must  exist  as  the  foundation  of  the  suit : 

(a)  Some  action  or  threatened  action  of  the  managing 

board  of  directors  or  trustees  of  the  corporation 
which  is  beyond  the  authority  conferred  upon  them 
by  the  charter  or  other  source  of  organization. 

(b)  Or  such  a  fraudulent  transaction  completed  or  con- 

templated by  the  acting  managers,  in  connection 
with  some  other  party  or  among  themselves,  or 
with  other  shareholders,  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  interests  of  the 
other  stockholders, 
(o)  Or  the  board  of  directors  or  trustees,  or  a  majority 
of  them,  must  be  acting  for  their  own  interests,  in 
a  manner  destructive  of  the  corporation  itself,  or 
of  the  rights  of  the  other  shareholders. 

(d)  Or  the  majority  of  the  stockholders  themselves  must 

be  oppressively  and  illegally  pursuing  a  course 
which  is  in  violation  of  the  rights  of  the  other 
shareholders,  and  which  can  only  be  restrained  by 
the  aid  of  a  court  of  equity. 

(e)  In  addition  to  the  existence  of  grievances  calling  for 

equitable  relief,  it  must  appear  that  the  complain- 
ant has  exhausted  all  the  means  within  his  reach 
to  obtain,  within  the  corporation  itself,  the  redress 
of  his  grievances.  He  must  apply  to  the  managing 
ofB.cers  to  take  action  in  the  corporate  name;  and  if 
he  fails  with  them,  he  must,  if  the  matter  will  ad- 
mit of  the  delay,  seek  to  obtain  action  by  the 
stockholders  as  a  body,  unless  for  some  reason  such 
attempt  would  be  useless. 

As  was  explained  in  treating  of  the  natnre  of  a  corporation,  the 
corporate  body  exists  in  law  as  a  legal  entity,  separate  and  distinct 
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from  the  members  who  comxx)se  it  The  corporation  and-  its  mem- 
bers are  not  the  same  thing  for  the  purpose  of  suits  to  redress  in- 
juries to  the  corporation.  A  corporation  is  a  collection  of  indi- 
viduals,  it  is  true;  but  the  individuals  in  their  collectiye  capacity 
are  represented  by  the  corporation,  the  artificial  person.  An  in- 
fringement of  their  collective  rights  is  an  injury  to  the  corporation, 
for  which  an  action,  if  brought  at  all,  must  be  brought  by  the  cor- 
poration. For  such  injuries,  as  a  general  rule,  the  individual  mem- 
bers cannot  sue.  This  applies  not  only  to  injuries  inflicted  by 
strangers,  but  it  also  applies  to  injuries  resulting  from  the  wrongs 
of  the  ofiQcers  or  agents  of  the  corporation. 

Aetiona  at  Law. 

It  is  well  settled  that  a  stockholder  cannot  maintain  an  action  at 
law  for  injury  to  the  corporation,  either  by  its  officers  or  by  a  stran- 
ger. The  property  of  a  corporation  belongs  to  the  corporation  as  a 
distinct  legal  entity  separate  from  the  members  who  compose  it, 
and  for  any  injury  thereto  the  corporation  must  sue.  Neither  a 
single  stockholder,  for  instance,  nor  even  all  of  the  stockholders, 
could  maintain  trover  or  trespass  for  conversion  of  or  injury  to  the 
corporate  property,  or  replevin  to  recover  the  same;  but  all  such 
suits  must  be  brought  by  the  corporation.'**  Nor  can  a  stockholder 
maintain  an  action  at  law  against  the  directors  or  other  ofiQcers  of 
a  corporation  for  their  negligence  or  misfeasance  in  conducting  its 
affairs,  whereby  the  capital  is  wasted  and  lost,  though  the  shares 
are  thereby  rendered  worthless.  Such  an  action,  when  it  can  be 
maintained  at  all,  must  be  brought  by  the  corporation,  for  the  in- 
jury is  to  the  corporation.***  All  injuries  to  corporate  property  are 
indirectly  injurious  to  the  stockholders,  but  at  law  their  rights  must 
invariably  be  asserted  through  the  corporation.  If,  for  any  rea- 
son, the  corporation  will  not  sue  for  injuries  suffered  by  it  the 
remedy  of  a  stockholder,  if  he  has  any,  is  in  equity. 

SOI  Ante,  pp.  7,  8;  Tomllxmon  t.  Bricklayers'  Union  No.  1,  87  Ind.  808,  1  Gam- 
ming, Ca».  PriT.  Corp.  33;  Button  t.  Hoffman,  61  Wis.  20,  20  N.  W.  667,  1 
Oonmdng,  Cas.  Pri?.  Corp.  38. 

tot  Smith  T.  Hard,  12  Mete.  (Mass.)  871,  1  Camming,  Cas.  Priv.  Corp.  792;  Tal- 
bot T.  Scripps»  31  Mich.  2G8;   AUen  t.  Gortis,  26  Conn.  456. 
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Suits  in  Equity. 

It  was  at  one  time  contended  that  a  court  of  equity  had  no  jnria- 
diction  over  a  corporation,  as  such,  at  the  suit  of  a  stockholder  f  cwr 
violations  of  its  charter.     But  that  it  has  such  jurisdiction  is  now 
well  settled.    It  was  said  by  the  supreme  court  of  the  United  States 
in  1855:   ^^t  is  now  no  longer  doubted,  either  in  England  or  the 
United  States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over 
corporations,  at  the  instance  of  one  or  more  of  their  members,  to 
apply  preventive  remedies  by  injunction,  to  restrain  those  who  ad- 
minister them  from  doing  acts  which  would  amount  to  a  violation 
of  charters,  or  to  prevent  any  misapplication  of  their  capital  or 
profits  which  might  result  in  lessening  the  dividends  of  stockholders, 
or  the  value  of  their  shares,  as  either  maybe  protected  by  the  fran- 
chises of  a  corporation,  if  the  acts  intended  to  be  done  create  what 
is  in  the  law  denominated  a  breach  of  trust.    And  the  jurisdiction 
extends  to  inquire  into,  and  to  enjoin,  as  the  case  may  require  that 
to  be  done,  any  proceedings  by  individuals,  in  whatever  character 
they  may  profess  to  act,  if  the  subject  of  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or  the  denial  of  a  right  growing 
out  of  it,  for  which  there  is  not  an  adequate  remedy  at  law."  ••• 

If  a  case  arises  of  injury  to  a  corporation  by  some  of  its  members, 
or  by  its  oflBcers,  or  by  strangers,  for  which  no  adequate  remedy  re- 
mains except  that  of  a  suit  by  individual  members  in  their  private 
characters,  asking  in  such  character  the  protection  of  those  rights 
to  which  in  their  corporate  character  they  are  entitled,  a  court  of 
equity  will  regard  the  claims  of  justice  as  superior  to  any  diflSculties 
arising  out  of  technical  rules  respecting  the  mode  in  which  corpora- 
tions are  required  to  sue,  and  will  entertain  a  suit  by  stockholders 
individually.'®*    Therefore  it  is  well  settled  that  if  the  majority  of 

• 

SOS  Dodge  T.  Woolsey,  18  How.  a31;  1  Gumming,  Gas.  Priy.  Gorp.  739.  And 
Bee  Pratt  v.  Pratt,  Read  &  Co.,  33  Gonn.  446,  455,  2  Gumming,  Gas.  Priv.  Gorp. 
219;  Hartford  &  N.  H.  R.  Go.  y.  Groswell.  5  Hill  (N.  T.)  383;  Steyens  y.  RaU- 
road  Go.,  29  Vt.  545;  Hardon  y.  Newton,  14  Blatchf.  376,  Fed.  Gas.  No.  6,054,  1 
Gumming,  Gas.  Priy.  Gorp.  487;  Bacon  y.  Robertson,  18  How.  480,  1  Gumming, 
Gas.  Priv.  Gorp.  468;  Robinson  y.  Smith,  3  Paige  (N.  Y.)  222;  and  cases  dted  in 
note  1205,  infra. 

204  Dictum  of  Vice  Chancellor  Wigram  in  Poss  y.  Harbottle,  2  Hare,  461,  1  Gum- 
ming,  Gas.  Priv.  Corp.  603.     And  see  the  cases  hereafter  cited. 
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the  stockholders  do  or  threaten  to  do  acts  which  are  altra  Tires  of 
the  corporation,  or  which  constitute  a  violation  of  the  rights  of  the 
other  stockholders,  and  the  directors  cannot  or  will  not  take  steps 
to  redress  or  prevent  the  wrong,  or  if  the  directors  or  other  ofiBcers 
do  or  threaten  such  acts,  and  the  majority  of  the  stockholders  par- 
ticipate or  acquiesce,  or  if  a  stranger  inflicts  an  injury,  and  the  cor- 
porate officers  and  majority  of  the  stockholders  fraudulently  refuse 
to  sue  for  redress,  a  stockholder,  on  his  own  behalf,  or  on  behalf 
of  himself  and  others,  may  maintain  a  suit  in  equity  to  redress  or 
enjoin  the  wrong,  and  the  suit  cannot  be  defeated  on  the  ground  that 
the  injury  is  to  the  corporation,  and  that  it  ought  to  sue.***'  Any 
other  rule  would  allow  the  majority  to  "freeze  out"  the  minority. 
They  could  violate  the  rights  of  the  minority  at  their  pleasure,  and 
could  put  all  the  assets  of  the  company  into  their  pockets;  and,  as 
they  could  prevent  a  suit  by  the  corporation,  the  minority  would  be 
without  any  means  of  redress. 

To  entitle  a  stockholder  to  maintain  a  suit  in  equity  to  redress  a 
corporate  injury  from  an  act  done  or  to  prevent  a  corporate  injury 
from  an  act  threatened,  either  in  his  own  name,  or  on  behalf  of  him- 
self and  other  stockholders,  it  must  be  shown  that  every  reasonable 
effort  to  obtain  redress  or  protection  through  the  regularly  consti- 
tuted agents  and  controlling  power  of  the  corporation  has  proved 

*»*  Atwood  T.  lieRTweatfaer,  L.  R.  5  Eq.  4G4,  note,  1  Gumming,  Gas.  Priv.  Gori>. 
717;  Simpson  ▼.  Hotel  Go.,  8  H.  L.  Gas.  712;  Menier  v.  Telegraph  Works,  9  Gh. 
App.  360,  1  Gumming,  Gas.  Priv.  Gorp.  722;  Booth  y.  Robinson,  55  Md.  419;  Ma- 
eon  V.  Harris,  11  Ch.  Div.  97,  1  Gumming,  Gas.  Priv.  Gorp.  731;  Russell  y.  Water- 
works Go.,  L.  R.  20  Eq.  474,  1  Gumming,  Gas.  Priv.  Gorp.  725;  Dodge  v.  Wool- 
•ey,  18  How.  831,  1  Gumming,  Gas.  Priv.  Gorp.  739;  Ghicago  Gity  Ry.  Go.  v.  Aller- 
ton,  18  Wall.  233,  1  Gumming,  Gas.  Priv.  Gorp.  752;  Zabriskie  v.  Railroad  Go., 
23  How.  381;  Gity  of  Davenport  v.  Dows,  18  Wall.  626,  1  Gumming,  Gas.  Priv. 
Corp.  754;  Hawes  v.  Gity  of  Oakland,  104  U.  S.  450,  1  Gumming,  Gas.  Priv.  Gorp. 
756;  Nathan  v.  Tompkins,  83  Ala.  437,  2  South.  747;  Peabody  v.  Flint,  6  Allen 
(Mass.)  52,  1  Gumming,  Gas.  Priv.  Gorp.  795;  Brewer  v.  Boston  Theatre,  104 
Mass.  378;  Miner  v.  Ice  Go.,  93  Mich.  97,  53  N.  W.  218,  2  Gumming,  Gas.  Priv. 
Corp.  234.  Shep.  Gas.  Gorp.  181;  Gity  of  Ghicago  v.  Gameron,  120  111.  447,  11  N. 
E.  899;  Bailey  v.  Gaslight  Go.,  27  N.  J.  Eq.  196,  2  Gumming,  Gas.  Priv.  Gorp. 
207;  Wayne  Pike  Go.  v.  Hammons,  129  Ind.  368,  27  N.  B.  487;  Allen  v.  GurUs, 
26  Conn.  456;  Slattery  v.  Transportation  Go.,  91  Mo.  217,  4  S.  W.  79;  Greaves  v. 
Gouge,  69  N.  Y.  154;  BrinckerhofP  v.  Bostwick,  88  N.  Y.  52;  Black  v.  Huggins, 
2  Tenn.  Gh.  780;    GogsweU  v.  Bull,  39  Gal.  320;    Hazard  v.  Durant.  11  R.  I.  195. 
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imaTailliig.    It  mast  be  made  to  appear  from  the  bill,  not  only  that 
the  directors  are  disabled,  by  their  disqualification  or  miscondact, 
to  sue,  or  that  they  have  wrongfully  refused  to  do  so  upon  a  proper 
demand;  but,  where  the  matter  will  admit  of  the  necessary  delay, 
and  it  is  practicable  to  call  upon  the  stockholders  to  act,  It  must 
also  be  shown  that  this  has  been  done.*^*    No  doctrine  in  the  law 
of  corporations  is  better  settled  than  this.    The  only  diflScnlty  is  In 
its  application  to  particular  cases.    It  is  not  enough  to  show  in- 
ability or  refusal  to  sue  on  the  part  of  the  directors,  but  it  must  be 
shown  that  for  some  reason  redress  cannot  be  obtained  by  calling 
a  meeting  of  the  stockholders,  who  would  have  the  power  to  direct 
suit  to  be  brought  in  the  name  of  the  corporation,  and  to  remove  the 
offending  directors  and  elect  others  who  would  institute  the  suit.***^ 
When  the  directors  or  officers  of  a  corporation  cause  a  loss  of  cor- 
porate property  by  negligence  or  culpable  lack  of  prudence  or  fail- 
ure to  exercise  their  functions;  or  fraudulently  misappropriate  the 
corporate  property  in  any  manner,  whether  for  their  own  benefit  or 
for  the  benefit  of  a  third  person;  or  obtain  any  undue  advantage, 
benefit,  or  profit  for  themselves  by  contract,  purchase,  sale,  or  other 
dealings  under  color  of  their  official  functions;  or  misuse  the  fran- 
chise; or  violate  the  rules  established  by  the  charter  or  by-laws  for 
their  management  of  the  corporate  affairs;  or  in  any  other  similar 
manner  commit  a  breach  of  their  fiduciary  obligations  towards  the 
corporation,  so  that  it  sustains  injury  or  loss,  and  a  liability  devolves 
upon  themselves, — then  the  corporation  is  the  party  to  sue  for  equita- 
ble relief,  and  in  such  cases  no  equitable  suit  for  relief  can  be  main- 
tained against  the  directors  or  officers  by  the  stockholder  or  stock- 
toe  F088  T.  Harbottle,  2  Hare,  461»  1  Gnminiiig,  Oas.  Priv.  Corp.  693;    Mosley  t. 
Alston,  1  Phil.  Gh.  790;    Russell  t.  Waterworks  O0./L.  R.  20  Eq.  474,  1  Gam- 
ming, Gas.  Priy.  Oorp.  725;    Hawes  y.  Gity  of  Oakland,  104  U.  S.  450,  1  Gam- 
ming, Gas.  Priy.  Gorp.  756;    Allen  y.  Wilson,  28  Fed.  677;    Booth  y.  Robinson,  55 
Md.  419;    Brewer  y.  Boston  Theatre,  104  Mass.  378;    Danphj  y.  Association,  146 
Mass.  495,  16  N.  B.  426,  1  Gamming,  Gas.  Priy.  Gorp.  769;    Moont  y.  Trost  Go. 
(Ya.)  25  S.  E.  244;    Rathbone  y.  Gas  Go.,  31  W.  Va.  798,  8  S.  B.  570;    Hersej  y. 
Veazie,  24  Me.  9;  Greayes  y.  Oonge,  69  N.  Y.  154;    Doad  y.  Railway  Go.,  65  Wis. 
108,  25  N.  W.  533;    Hazard  y.  Durant,  11  R.  I.  195;    Black  y.  Haggins,  2  Tenn. 
Gh.  780;  Gogswell  y.  Boll,  39  Gal.  320. 

20T  Foss  y.  Harbottle,  2  Hare,  461,  1  Gumming,  Gas.  Priy.  Oorp.  693;    Moiley  y. 
Alston,  1  PhiL  Gh.  790;    Rathbone  y.  Gas  Co.,  31  W.  Va.  798,  8  S.  B.  570. 
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holders  individually,  nor  by  a  stockholder  in  a  representative  ca- 
pacity on  behalf  of  all  the  others  similarly  situated,  unless  the  cor- 
poration either  actually  or  virtually  refuses  to  prosecute.**" 

The  effort  by  a  stockholder  to  induce  the  managing  body  of  the 
corporation  to  sue  must  have  been  earnest,  and  not  simulated.*®" 
No  request  at  all  to  sue  need  be  made  of  the  directors,  nor  of  the 
Rtockholders  as  a  body,  if  it  is  dear  that  the  request  would  be  use- 
less.***  Thus,  when  the  president  of  a  corporation  was  its  general 
manager,  and  owned  a  majority  of  the  stock,  it  was  held  that  a  de- 
mand upon  him  to  sue,  and  his  refusal,  was  sufficient  to  entitle  a 
stockholder  to  sue  in  his  own  name  to  have  construction  bonds  of 
the  company,  unlawfully  issued  by  the  president,  declared  ultra  vires 
and  void.***  A  stockholder,  complaining  of  misconduct  of  the  treas- 
urer of  a  corporation,  is  not  excused  from  applying  to  the  directors  to 
bring  suit,  before  bringing  it  himself,  by  the  fact  that  the  treasurer 
owns  the  majority  of  the  stock;  but  this  fact  does  excuse  him  from 
applying  to  a  stockholders'  meeting.*"  It  is  not  enough,  to  excuse 
application  to  the  directors  or  stockholders  as  a  body,  to  show  that 
they  would  probably  refuse  to  take  steps  to  obtain  relief.**' 

Acts  wUhm  the  Power  of  the  Majorii/y — Discretionary  Powers, 

"Nothing  connected  with  internal  disputes  between  shareholders 
is  to  be  made  the  subject  of  a  bill  by  some  one  shareholder  on  behalf 
of  himself  and  others,  unless  there  be  something  illegal,  oppressive, 
or  fraudulent;  unless  there  is  something  ultra  vires  on  the  part  of 
the  company  qua  company,  or  on  the  part  of  the  majority  of  the  com- 
pany, so  that  they  are  not  fit  persons  to  determine  it;  but  every  liti- 
.  gation  must  be  in  the  name  of  the  company,  if  the  company  really 

tot  DoDd  T.  Railway  Ca,  65  Wia.  106,  26  N.  W.  533. 

tot  Bacon  t.  Iryine»  70  Cal.  221,  11  Pac.  646;  Dannmeyer  ▼.  Ck>leman,  11  Fed. 
07;  Hawea  t.  Oity  of  Oakland,  104  U.  B.  450,  1  Gumming,  Oaa.  Priv.  Corp.  756; 
City  of  Detroit  t.  Dean,  106  U.  S.  537,  1  Snp.  Ot  560. 

sio  City  of  Chicago  y.  Cameron,  120  111.  447,  11  N.  B.  899;  Mack  ▼.  Iron  Co., 
90  Ala.  396,  8  South.  150;  Starbuck  t.  Trust  Co.  (Shepang  Voting  Trust  Oases) 
60  Conn.  553,  24  Atl.  32. 

til  City  of  Chicago  t.  Cameron,  supra. 

tit  Dnnphy  t.  Association,  146  Mass.  495,  16  N.  B.  426,  1  Cumming,  Oas.  PriT. 
Corp.  769.     And  see  AUen  t.  Wilson,  28  Fed.  677. 

tit  Foote  ▼.  Mining  Co.,  17  Fed.  46. 
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desire  IV*  •**  ObTtoosly  a  stockholder,  or  a  minority  of  the  stock- 
holders, cannot  maintain  a  sait  to  prerent  or  to  set  aside  a  transac- 
tion by  the  majority,  if  the  transaction  is  within  the  powers  of  the 
majority.  In  snch  a  case  the  will  of  the  majority  must  govern,  and 
the  courts  will  not  interfere  merely  because  a  minority  of  the  stock- 
holders object  to  the  transaction,  and  deem  it  injurious  to  the  in- 
terests of  the  corporation.  As  was  said  by  the  Kentucky  court,  in  a 
suit  for  an  injunction,  relief  will  not  be  granted  unless  the  corpora- 
tion, represented  by  the  majority,  is  about  to  do  some  act  outside  of 
the  scope  of  its  authority,  or  in  disobedience  to  the  provisions  of  its 
constitution;  for  so  long  as  it  exercises  the  powers  granted  by  the 
charter  the  acts  of  the  company  must  be  treated  by  the  courts  as  the 
acts  of  all  the  stockholders.  Each  and  every  stockholder  contracts 
that  the  will  of  the  majority  shall  govern  in  all  matters  coming  witiiin 
the  limits  of  the  act  of  incorporation;  and  in  cases  involving  no 
breach  of  trust,  but  only  error  or  mistake  of  judgment  upon  the 
part  of  the  directors  who  represent  the  company,  individual  stock- 
holders have  no  right  to  appeal  to  the  courts  to  dictate  the  line  of 
policy  to  be  pursued  by  the  corporation.*** 

If  the  majority  of  the  stockholders  are  abusing  their  powers,  and 
are  depriving  the  minority  of  their  rights,  the  minority  may,  in  a 
proper  case,  come  into  a  court  of  equity,  and  sue  in  their  own  names 
to  maintain  their  rights.  But  they  cannot  sue  to  set  aside  some- 
thing  which  the  majority  were  entitled  to  do,  though  it  may  have  been 
done  irregularly.  "If  the  thing  complained  of  is  a  thing  which,  in 
substance,  the  majority  of  the  company  are  entitled  to  do,  or  if  some- 
thing has  been  done  irregularly  which  the  majority  of  the  company 
are  entitled  to  do  regularly,  or  if  something  has  been  done  illegally 
which  the  majority  of  the  company  are  entitled  to  do  legally,"  the 
court  will  not  interfere  at  the  suit  of  individual  stockholders.*** 


«i*  Macdougall  v.  Gardiner,  1  Ch.  DW.  13,  1  Cumming,  Cas.  PriT.  Corp.  704. 

tiB  Dudley  v.  High  School,  9  Bush  (Ky.)  576,  1  Gumming,  Cas.  Priv.  Corp.  767. 
And  see  Foss  t.  Harbottle,  2  Hare,  461,  1  Cumming,  Cas.  Priv.  Corp.  693;  Dnr- 
fee  V.  Railroad  Co.,  5  AUen  (Mass.)  230,  1  Cumming,  Cas.  Priv.  Corp.  773;  Bill  v. 
Telegraph  Co.,  16  Fed.  14.  See  ante,  p.  351,  for  the  application  of  this  principto 
to  suits  by  stockholders  to  compel  the  corpora tioo  to  declare  and  pay  a  dividend. 

21  •  Macdougall  v.  Gardiner,  1  Ch.  Div.  13,  1  Cumming,  Cas.  Priv.  Corp.  704. 
Per  Mellish,  L.  J. 
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It  has  been  held,  under  this  doctrine,  that  a  stockholder  in  a  cor- 
poration, the  charter  of  which  is  subject  to  amendment  or  repeal  at 
the  pleasure  of  the  legislature,  cannot  maintain  a  suit  to  restrain 
the  corporation  from  engaging  in  a  new  enterprise,  in  addition  to 
that  contemplated  by  the  charter,  but  of  the  same  kind,  if  it  is  sanc- 
tioned by  an  express  legislative  grant,  and  by  a  vote  of  the  majority 
of  the  stockholders.'^^  As  to  this  proposition,  however,  there  is 
much  doubt    Perhaps  the  weight  of  authority  is  against  it.^" 

A  stockholder,  or  a  minority  of  the  stockholders,  cannot  maintain 
a  suit  to  set  aside  a  transaction  entered  into  by  the  directors  fraud- 
ulently or  in  excess  of  their  authority,  if  it  is  one  which  a  majority 
of  the  stockholders  may  lawfully  ratify,  and  thus  render  binding  as 
against  the  minority.  In  Poss  v.  Harbottle  *^*  the  complaint  in  a 
suit  by  stockholders  was  that  the  directors  had  fraudulently  pur- 
chased land  from  themselves  for  the  corporation  at  an  excessive  price. 
Vice  Chancellor  Wigram  held  that  the  suit  could  not  be  maintained, 
since  the  transaction,  though  subject  to  rescission  by  the  corporation, 
was  not  void,  but  might  be  ratified  by  a  majority  of  the  members.*'** 

Even  when  it  is  clear  that  a  corporation  has  a  right  to  sue  to  re- 
dress or  enjoin  wrongs  committed  or  threatened,  the  fact  that  ii  re- 
fuses to  do  so  does  not  necessarily  entitle  a  stockholder  to  sue  on 
behalf  of  himself  and  the  other  stockholders.  As  a  rule,  the  courts 
will  not  interfere  at  the  suit  of  a  stockholder  to  obtain  redress  for 
an  injury  to  the  corporation,  because  of  failure  or  refusal  of  the  di- 
rectors, or  of  the  majority  of  the  stockholders,  to  sue.  It  is  only 
when  the  action  of  the  corporation  in  refusing  to  proceed  at  the  re- 
quest of  a  stockholder  is  fraudulent  as  against  him,  or  in  disregard 
of  his  rights,  that  he  can  maintain  a  suit  in  his  own  name  in  the  corpo- 
rate right.  The  court  cannot  interfere  with  the  management  of  cor- 
porations in  matters  which  are  properly  within  their  discretion,  so 
long  as  their  discretion  is  fairly  exercised ;  and  it  is  always  assumed, 

21T  Durfee  t.  Railroad  Co.,  5  Allen  (Maas.)  230,  1  Gumming,  Caa.  PriT.  Corp. 
T73. 

tit  Ck>mpare  Zabriskie  t.  Railroad  Co.,  18  N.  J.  Eq.  178,  1  Gumming,  Gas.  PriT. 
Corp.  781.    See  ante,  p.  881,  and  post,  p.  447,  where  the  cases  are  referred  to. 

ti»  2  Hare,  461,  1  Gumming,  Gas.  Priv.  Corp.  09S. 

tto  And  see  Bill  t.  Telegraph  Co.,  16  Fed.  14. 
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until  the  contrary  appears,  that  they  and  their  officers  obey  the  law, 
and  act  in  good  faith  towards  all  their  members.*'^  It  is  generally 
discretionary  with  a  corporation  whether  it  will  sne  for  injuries  suf- 
fered by  it;  and,  so  long  as  it  acts  fairly  in  refusing  to  sue,  the  courts 
will  not  entertain  a  suit  by  an  individual  stockholder.  *1t  is  not  al- 
ways best  to  insist  upon  all  one's  rights;  and  a  corporation,  acting 
by  its  directors,  or  by  vote  of  its  members,  may  properly  refuse  to 
bring  a  suit  which  one  of  its  stockholders  believes  should  be  prose- 
cuted.   In  such  a  case  the  will  of  the  majority  must  control."  ••• 

7^  little  as  Stated  hy  the  United  States  Supreme  OowrU 

In  Hawes  v.  City  of  Oakland  ^^^  the  supreme  court  of  the  United 
States  thus  states  the  doctrine  governing  suits  by  stockholders: 

'*We  understand  that  doctrine  to  be  that,  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity,  in  his  own  name,  a 
suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist,  as  the  foundation  of  the  suit: 

"Some  action  or  threatened  action  of  the  managing  board  of  di- 
rectors or  trustees  of  the  corporation  which  is  beyond  the  authority 
conferred  on  them  by  their  charter  or  other  source  of  organization; 

"Or  such  a  fraudulent  transaction,  completed  or  contemplated,  by 
the  acting  managers,  in  connection  with  some  other  party,  or  among 
themselves,  or  with  other  shareholders,  as  will  result  in  serious  in- 
jury to  the  corporation,  or  to  the  interests  of  the  other  shareholders; 

"Or  where  the  board  of  directors,  or  a  majority  of  them,  are  acting 

tti  Per  Koowlton,  J.,  in  Donphy  t.  ABsociation,  146  Mass.  496,  16  N.  E.  426, 
1  Gumming,  Cas.  Priv.  Corp.  769. 

211  Dunphy  y.  Association,  supra.  "There  may  be  a  great  many  wrongs  com- 
mitted in  a  company,— there  may  be  claims  against  directors,  there  may  be  claims 
against  officers,  there  may  be  claims  against  debtors^  there  may  be  a  yariety  of 
things  which  a  company  may  well  be  entitled  to  complain  of.  but  which,  as  a  mat- 
ter of  good  sense,  they  do  not  think  it  right  to  make  the  subj'ect  of  litigation;  and 
it  is  the  company,  as  a  company,  which  has  to  determine  whether  it  will  make  any- 
thing that  is  a  wrong  to  the  company  a  subject-matter  of  litigation,  or  whether  it 
will  take  steps  to  prevent  the  wrong  from  being  done."  Per  Sir  W.  M.  James,  L. 
J.,  in  Macdougall  t.  Gardiner,  1  Ch.  Dlv.  13,  1  Gumming,  Gas.  Priv.  Gorp.  704. 

ss*  104  U.  S.  450,  1  Gumming,  Gas.  Priv.  Gorp.  756.  And  see  Dimpfell  t.  Ohio 
&  M.  R.  Go.,  110  U.  S.  209,  8  Sup.  Gt.  573,  1  Gumming,  Gas.  Priv.  Corp.  765. 
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for  their  own  interesty  in  a  manner  destmctiye  of  the  corporation  it- 
self, or  of  the  ri^^ta  of  the  other  shareholders; 

"Or  where  the  majority  of  shareholders  themselves  are  oppreflNsiye- 
\y  and  illegally  pnrsaing  a  course  in  the  name  of  the  corporation, 
which  is  in  violation  of  the  rights  of  the  other  shareholders,  and 
which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

^Tossibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers;  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases. 

'^ut,  in  addition  to  the  existence  of  grievances  which  eall  for  this 
kind  of  relief,  it  is  equally  important  that,  before  the  shareholder  is 
permitted  in  his  own  name  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satisfac- 
tion of  the  court  that  he  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  itself,  the  redress  of  his  griev- 
ances, or  action  in  conformity  to  his  wishes.  He  must  make  an 
earnest,  not  a  simulated,  effort  with  the  managing  body  of  the  cor- 
poration to  induce  remedial  action  on  their  part,  and  this  must  be 
made  apparent  to  the  court  If  time  permits,  or  has  permitted,  he 
muht  show,  if  he  fails  with  the  directors,  that  he  has  made  an  honest 
effort  to  obtain  action  by  the  stockholders  as  a  body  in  the  matter 
of  which  he  complains.  And  he  must  show  a  case,  if  this  is  not 
done,  where  it  could  not  be  done,  or  it  was  not  reasonable  to  re- 
quire it" 

Laches  and  JEstCfppd. 

A  stockholder  may  be  precluded  by  acquiescence,  laches,  or  estop- 
pel from  bringing  suit  to  redress  injuries  to  the  corporation  by  the 
directors,  or  other  officers,  or  by  the  majority  of  the  stockholders,  or 
by  third  persons;  for  such  suits  are  subject  to  the  familiar  principle 
of  equity  jurisprudence  that  acquiescence  in  a  course  of  conduct  by 
one  interested  in  it,  especially  when  the  rights  of  others  are  affected 
thereby,  will  induce  the  court  to  refuse  him  relief.***    Thus  it  was 

it4  Dnnphy  ▼.  Association,  146  Mass.  495,  16  N.  B.  426,  1  Omnming,  Gas.  Priy. 
Corp.  769;  Dimpfell  ▼.  Railway  Ca,  110  U.  8.  209,  3  Sup.  Ct  673,  1  Oumming, 
Cas.  Prir.  Corp.  765;    AUen  ▼.  Wilson,  28  Fed.  677;    Boyce  t.  Coal  Co.,  37  W.  Va. 
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held  in  a  late  Masaachnsetts  case  that  a  stockholder  could  not  bring 
Bait  for  improper  inyestments  of  corporate  funds,  made  three  years 
before,  If  he  knew  of  them  at  the  time,  and  did  not  object.***  And 
it  has  often  been  held  that  a  stockholder  is  estopped*  to  object  to  cor- 
porate acts  done  with  his  consent.*** 

Motwe  of  Stockholder. 

Ordinarily,  the  motive  of  a  stockholder  in  sning  to  restrain  nltra 
Tires  acts  by  the  corporation  is  immaterial.  But  he  most  come  in  a 
bona  fide  character  as  a  stockholder.  In  Forrest  v.  Manchester  S. 
&  L.  Ry.  Co.,**'  the  plaintiff,  who  held  a  small  amount  of  stock  in  the 
defendant  company,  sued  to  enjoin  acts  alleged  to  be  ultra  vires.  It 
appeared  that  the  other  stockholders  were  opposed  to  the  suit,  and 
that  another  corporation,  in  which  the  plaintiff  was  a  larger  stock- 
holder, directed  him  to  institute  it,  and  had  indemnified  him  against 
costs,  and  that  the  suit  was  really  in  the  interests  of  this  company. 
It  was  held,  without  deciding  whether  the  acts  complained  of  were 

• 

ultra  vires,  that  the  suit,  not  being  instituted  by  the  plaintiff  in  a 
bona  fide  character  as  a  stockholder,  was  an  imposition  on  the  court, 
and  could  not  be  maintained.*** 

Parties  to  Suits. 

A  suit  in  equity  by  a  stockholder  to  redress  or  enjoin  Injuries  to 
the  corporation  can  only  be  maintained  on  the  ground  that  the  rights 
of  the  corporation  are  involved;  and  the  suit  should  be  so  conducted 
that  any  decree  on  the  merits  will  be  binding  upon  the  corporation. 
It  is  therefore  necessary  to  make  the  corporation  a  party  defendant. 
It  would  be  wrong,  in  case  the  stockholder  were  unsuccessful  in  his 
suit,  to  allow  the  corporation  to  renew  the  litigation  in  another  suit; 
and  to  avoid  this  result  a  court  of  equity  will  not  take  cognizance  of 

78»  16  8.  E.  601;  Alexander  ▼.  Searcy,  81  Oa.  536,  8  8.  B.  630;  Peabody  ▼.  Flint, 
6  Allen  (Mass.)  64;  Gregoiy  ▼•  Patchett,  38  Beay.  695;  Ashorst's  Appeal,  60  Pa. 
St.  290;  Watt's  Appeal,  78  Pa.  St.  370;  Stewart  ▼.  Transportation  Co.,  17  Minn. 
872  (GU.  348). 

lit  Dnnphy  ▼.  Association,  supra. 

*>•  See  the  cases  dted  aboye. 

tsT  4  De  Gez,  F.  &  J.  125,  1  Gumming,  Gas.  PtIt.  Corp.  718. 

stB  And  see  Waterbury  y.  Express  Co.,  50  Barb.  (^.  Y.)  157. 
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a  bill  brought  to  settle  a  question  in  which  the  corporation  is  the 
essential  party  in  interest,  unless  it  be  made  a  party  to  the  suit.^*® 

'VMiere  the  subject-matter  of  the  complaint  is  fraud  or  misconduct 
on  the  part  of  the  directors  or  other  officers  of  the  corporation,  they 
also  must  be  made  defendants.'*** 

If  the  subject-matter  of  the  suit  is  an  agreement  between  the  cor- 
poration, acting  by  its  directors  or  managers,  and  some  other  cor- 
poration, or  some  other  person,  strangers  to  the  corporation,  it  is 
proper  to  make  that  other  corporation  or  person  a  defendant  to  the 
suit;  and  the  court  may  grant  relief  against  such  corporation  or 
person,  as  by  compelling  it  to  return  money  or  property  received 
under  the  agreement,  if  it  was  ultra  vires  or  fraudulent'** 

EXPULSION  OF  MEMBEBS. 

162.  Corporations  not  having  a  joint  stock  have,  sus  an  In- 
cidenty  power  to  remove  or  expel  members  for  suf- 
ficient cause.  This  right  does  not  exist  in  joint- 
stock  corporations.  When  the  charter  is  silent  on 
the  subject,  or  grants  the  power  in  general  terms, 
it  can  be  exercised  only  for  the  following  causes: 

(a)  Offenses  of  an  infamous  character,  and  indictable  at 

common  law,  and  of  which  the  party  has  been  con- 
victed. 

(b)  Offenses  against  the  party's  duty  to  the  corporation 

as  a  member  of  it. 

(c)  Offenses  compounded  of  these  two. 

A  joint-stock  corporation  has  no  power  to  remove  or  expel  its 
stockholders,  unless  the  power  to  do  so  is  expressly  conferred  upon 

<>•  Dayenport  ▼.  Dows,  18  Wall.  626,  1  Gumming,  Gas.  Priy.  Gorp.  754.  And 
lee  Heney  t.  Veazle,  24  Me.  9;  Greayee  y.  Gouge,  69  N.  Y.  134;  Black  y.  Hug- 
gini,  2  Tenn.  Gh.  780;  Brinckerhoff  y.  Bostwick,  88  N.  Y.  52;  AUen  y.  Gurtis, 
26  Gonn.  456;    Mount  y.  Trust  Go.'(V&.)  25  8.  B.  244. 

«»•  Slattery  y.  Transportation  Go.,  91  Mo.  217,  4  S.  W.  79. 

•SI  RusseU  y.  Wakefield  Waterworks  Go.,  L.  R.  20  Eq.  474^  1  Oomming,  Gas. 
Glk.Pr.Gorp.— 26 
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it  by  its  charter  or  by  agreement  with,  its  members.***  In  the  case 
of  other  corporations,  however,  they  have  the  power  to  remove  mem- 
bers for  good  cause,  provided  they  do  not  thereby  violate  charter  or 
statutory  provisions.  Tliis  power  need  not  be  expressly  conferred 
by  the  charter.  It  is  an  incident  to  every  corporation  other  than  a 
joint-stock  corporation.^**  Questions  as  to  the  nature  and  extent  of 
this  power  have  frequently  arisen  in  connection  with  incorporated 
clubs,  literary  and  medical  societies,  benevolent  societies,  boards  of 
trade,  etc. 

The  power  can  only  be  exercised  for  good  cause,  and  it  must  be 
for  some  offense  that  has  an  immediate  relation  to  the  duties  of  the 
party  as  a  member,  or  for  an  offense  of  an  infamous  character,  in- 
dictable at  law,  and  of  which  the  party  has  been  convicted.  And  a 
by-law  or  rule  authorizing  expulsion  for  a  less  cause  is  void.***  **It 
appears  to  be  well  settled  that  when  the  charter  of  a  corporation  is 
silent  upon  the  subject  of  expulsion,  or  grants  the  power  in  general 
terms,  there  are  but  three  legal  causes  of  disfranchisement:  (1)  Of- 
fenses of  an  infamous  character  indictable  at  common  law.  (2)  Of- 
fenses against  the  corporator's  duty  to  the  corporation  as  a  member 
of  it.      (3)  Offenses  compounded  of  the  two.'*  *'* 

A  member  may  be  expelled  from  a  board  of  trade  for  violating  a 
rule  prohibiting  members,  under  penalty  of  expulsion,  from  making 
any  contract  for  the  future  delivery  of  produce  before  the  time  fixed 
for  opening  the  exchange  room,  or  after  the  time  fixed  for  closing  the 
same ;  **•   or  from  making  or  reporting  any  false  or  fictitious  purchase 

PriT.  Corp.  725;  Salomons  t.  Laing,  12  Bear.  877;  Peabody  ▼.  Flint,  6  Alien 
(Masa.)  52,  67,  1  Gumming,  Gas.  Priv.  Gorp.  79,'i. 

282  See  Edgerton  Tobacco  Manuf  g  Go.  ▼.  Groft,  09  VTia.  256,  84  N.  W.  148; 
Pulford  ▼.  Fire  Department,  31  Mich.  465. 

28  3  2  Kent,  Gomm.  297;  1  Thomp.  Gorp.  847;  Lord  Bruce'a  Gaae,  2  Strange, 
S19;  Rex  v.  Richardson,  1  Burrows,  517;  Dickenson  t.  Ghamber  of  Commerce, 
29  Wis.  45;  Fawcett  v.  Gharles,  13  Wend.  (N.  Y.)  473. 

«84  2  Kent,  Gomm.  297;  Gom.  v.  Society,  2  Binn.  (Pa.)  441;  New  York  Pro- 
tective Ass'n  V.  McGrath  (Super.  N.  Y.)  5  N.  Y.  Supp.  8;  Otto  t.  Union,  75  GaL 
308.  17  Pac.  217. 

38 B  State  ▼.  Ghamber  of  Gommerce.  20  Wis.  63,  71;  Dickenson  t.  Chamber  of 
Commerce,  29  Wis.  45;  Byans  v.  Philadelphia  Glub,  50  Pa.  St.  107.  See  1 
Thomp.  Corp.  §§  849-876,  collecting  the  cases. 

8««  State  ▼.  Ghamber  of  Commerce,  47  Wis.  670,  3  N.  W.  760. 


§    152)  EXPULSION   OF   MEMBERS.  403 

OP  Bale,  OP  from  acting  in  bad  faith  op  dishonestly.**^  So  a  by-law 
of  a  board  of  trade  or  similar  corporation  may  authorize  expulsion 
of  a  member  for  nonfulfillment  of  any  contract.*"' 

On  the  other  hand,  it  has  been  held  that  a  by-law  of  a  benevolent 
society,  authorizing  expulsion  of  a  member  for  vilifying  any  of  the 
other  members,  is  void,  as  such  conduct  does  not  affect  the  interest 
or  good  government  of  the  corporation,  and  is  not  indictable  by  the 
law  of  the  land.*** 

If  a  member  is  guilty  of  an  offense  which  renders  him  liable  to  in- 
dictment, but  which  has  no  immediate  relation  to  the  corporation  or 
his  duties  as  a  member,  he  cannot  be  expelled  therefor  until  his  guilt 
is  established  by  an  indictment  and  trial  at  law.**® 

If  there  is  no  special  provision  on  the  subject  in  the  charter,  the 
power  of  removal  of  a  member  for  cause  is  in  the  whole  body,  and  not 
in  the  board  of  managers  or  other  officers.***  But  a  select  body  of 
the  corporation,  as  the  board  of  directors  may  possess  the  power,  not 
only  when  it  is  given  by  the  charter,  but  in  consequence  of  a  by-law 
made  by  the  body  at  large,  for  the  body  at  large  may  thus  delegate 
the  power  to  its  agents  or  managing  body.*** 

Strictly  speaking,  the  term  "a  motion"  applies  only  to  officers. 
"Disfranchisement"  is  the  term  applied  to  the  removal  or  expulsion 
of  members.*** 

'^t  is  absolutely  essential  to  the  validity  of  the  suspension  or  ex- 
pulsion of  a  member  of  an  incorporated  society  that  the  accused 
should  be  notified  of  the  charges  against  him,  and  of  the  time  and 
place  set  for  their  hearing;   that  the  accusing  body  should  proceed 

a«T  Pitcher  t.  Board  of  Trade,  121  111.  412,  13  N.  B.  187. 

3SB  Dickenson  ▼.  Chamber  of  Commerce,  20  Wis.  45. 

ati  Com,  T.  Society,  2  Binn.  (Pa.)  441. 

«40  2  Kent,  Comm.  297;  Com.  v.  St.  Patrick's  Society,  2  Binn.  (Pa.)  441. 

i<^2  Kent,  Comm.  298;  State  t.  Chamber  of  Commerce,  20  Wis.  63. 

242  2  Kent,  Comm.  298;  Pitcher  t.  Board  of  Trade,  121  111.  412,  13  N.  B.  187; 
State  ▼.  Chamber  of  Commerce,  47  Wis.  070,  3  N.  W.  760-  Where  one  appears 
before  the  board  of  directors  of  an  association  charged  with  violating  its  rules, 
and  submits  his  case  to  them  without  objection  to  the  manner  in  which  the 
body  is  constituted,  or  the  mode  of  its  proceeding,  all  irregularities  therein  are 
deemed  to  be  waived.    Pitcher  ▼.  Board  of  Trade,  supra. 

24t  2  Kent,  Comm.  298. 
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npon  inqairy,  and  confieqiieiitly  upon  eyidence;  and  that  tiie  accused 
should  have  a  fair  opportunity  of  being  heard  in  his  defense."'^^ 
And,  generally,  there  must  be  a  regular  sentence  of  ezpulsion.*^* 
These  rules  do  not  apply  to  mutual  benefit  corporations  whose  char- 
ter or  by-laws  provide  that  nonpayment  of  an  assessment  after  notice 
shall,  ipso  facto,  work  a  forfeiture  of  membership  or  of  the  member*s 
benefit  certificate.***  Nor  does  the  rule  quoted  apply  where  the 
member  becomes  a  nonresident,  so  tiiat  it  is  impracticable  to  give 
him  notice.**^ 

In  expelling  members  the  corporation  or  its  authorized  board  acts 
in  a  quasi  judicial  character,  and,  so  long  as  it  confines  itself  to  the 
exercise  of  the  powers  vested  in  it,  and  in  good  faith  pursues  the 
method  prescribed  by  its  laws,  such  laws  not  being  in  violation  of 
the  laws  of  the  land,  or  any  inalienable  right  of  the  member,  its  sen- 
tence is  conclusive,  like  that  of  a  judicial  tribunal.***  The  courts, 
however,  will  decide  whether  there  were  sufficient  grounds  for  ex- 
pulsion, and  whether  the  power  has  been  lawfully  exercised,  and  they 
will  interfere  with  the  sentence  if  there  was  not  sufficient  cause  for 
expulsion;  or  if  the  decision  arrived  at  was  contrary  to  natural  jus- 
tice; as  where  the  member  was  not  given  an  opportunity  to  be  heard, 
or  if  the  rules  of  the  company  were  not  observed,  or  if  the  action  of 
the  company  was  malicious,  and  not  bona  fide.*** 

If  a  member  of  a  corporation  is  wrongfully  expelled,  and  denied 
rights  of  membership,  mandamus  is  a  proper  remedy  to  compel  his  re- 
instatement.*** In  some  states  the  remedy  by  injunction  is  allowed, 
while  in  others  it  is  denied,  generally,  on  the  ground  that  there  is  an 

144  1  Thomp.  Corp.  8  881.    See  Id.  8S  882-^899. 

a4»l  Thomp.  Corp.  8  898. 

S4«  1  Thomp.  Corp.  8f  881,  89a 

«47  1  Thomp.  Corp.  §  881. 

S4«  Otto  T.  Union,  76  Gal.  808,  17  Pae.  217:  Com.  t.  Pike  Beneficial  Soc.,  8 
Watta  &  S.  (Pa.)  250;'  Bart  ▼.  Lod^e,  66  Mich.  86,  S3  N.  W.  13;  Robinson  ▼. 
Lodire,  86  111.  698;  Pitcher  y.  Board  of  Trade,  121  III.  412,  13  N.  B.  187. 

149  Otto  T.  Union,  aupra;  Savannah  Cotton  Exchange  ▼.  State,  64  Gu.  668;  and 
cases  cited  in  notes  234,  286,  239,  240,  snpra. 

ifto  1  Thomp.  Corp.  §  904;  State  t.  Chamber  of  Commerce,  20  Wis.  68;  State 
▼.  MUwankee  Chamber  of  Commerce^  47  Wis.  670,  3  M.  W.  760;   Otto  v.  Uuiou, 
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adequate  remedy  at  law  by  mandamus.* •*  The  regularity  of  the  pro- 
'^eedings  and  the  sufficiency  of  the  evidence  in  case  of  expulsion  of  a 
member  after  notice^  trial,  and  conviction  cannot  be  inquired  into  col- 
lateraUy.*" 

75  Oal.  808,  17  Pac.  217:  Black  &  White  Smiths'  Society  r.  Vandyke,  2  Whart. 
(Pa.)  309. 

aai  1  Thomp.  Ck>rp.  H  900-913. 

t53  Black  &  White  Smiths'  Society  ▼.  Vandyke,  2  Whart  (Pa.)  809. 
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MEMBBRSHIP  IN  CORPORATIONS  (Oontinued). 

158-154.  Tranifer  of  Shares. 

165.  Bffect  of  Transfer. 

156.  Lien  of  Ck>rponition  on  Shares. 

157~16a  VaUdity  of  Transfers. 

15&-160.  Mode  of  Transfer. 

161-162.  Recristration  of  Transfer. 

168-166.  Forged  and   Unauthorized  Transfers. 

167.  LiabiUty  of  Indorser  of  Forged  Certificate. 

168-169.  Liability  of  Corporation  Ari^ng  from  Unauthorized  or  Inyalld  Trann- 

fer. 

170-171.  Liability  of  Corporation  on  Certificates  Issued  Fraudulently,  without 
Authority,  etc. 

172.  Remedy  against  Corporation  for  Refusal  to  Recognize  Transfer. 

173.  Compelling  Corporation  to  Inue  New  Certificates. 

TBAN8FEB  OF  SHARES. 

163.  Except  In  so  feur  as  they  may  be  restricted  by  charter 

or  statutory  provisions,  or  by  an  authorized  by- 
law^,  stockholders  have  an  absolute  right  to  trans- 
fer their  shares  in  good  faith  to  any  one  w^ho  is 
capable  in  law  of  taklnfc  and  holding  the  same,  and 
of  assuming  liability  in  respect  thereto;  and  this 
right  is  in  no  way  dependent  upon  the  consent  of 
the  corporation  or  of  its  officers  or  the  other  stock- 
holders. 

164.  An  agreement  betw^een  the  stockholders  of  a  corpora- 

tion not  to  sell,  pledge,  or  transfer  their  shares  is 
in  unreasonable  restraint  of  trade,  and  void. 

By  the  charters  of  private  corporatious,  the  shares  of  stock  are 
often  expressly  declared  to  be  transferable  by  the  holders,  but  ex- 
press provision  is  not  at  all  necessary  to  give  the  right  of  transfer. 
It  exists  at  common  law.     In  ordTinary  partnerships,  as  we  have  seen, 
.  the  consent  of  all  the  partners  to  the  admission  or  retirement  of  a 
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member  Is  necessary,  and  every  such  change  in  membership  inyolves 
the  dissolution  of  the  old  firm  and  the  formation  of  a  new  one.  In 
corporations,  however,  it  is  different.  One  of  the  very  objects  of  in- 
corporation is  to  avoid  this  doctrine  of  the  law  of  partnership.  In 
the  absence  of  express  statutory  restrictions,  it  is  always  implied 
that  shares  of  stock  are  transferable.  Subject  to  the  limitations 
hereafter  shown,  it  is  well  settled  that  a  stockholder  has  an  absolute 
right,  incident  to  his  ownership,  to  make  an  actual  and  bona  fide  sale 
and  transfer  of  bis  shares  to  any  person  who  is  capable  in  law  of  tak- 
ing and  holding  them,  and  of  assuming  liability  as  a  stockholder. 
And,  in  the  absence  of  express  restrictions  in  the  charter  or  in  some 
statute,  ihe  right  is  not  in  any  way  dependent  upon  the  consent  of 
the  directors  or  of  the  other  stockholders.  Unless  the  power  to  do 
so  is  expressly  conferred  by  the  legislature  creating  the  corporation, 
or  by  an  authorized  amendment  of  its  charter,  neither  the  directors 
nor  a  majority  of  the  stockholders  can,  directly  or  indirectly,  pro- 
hibit or  refuse  to  recognize  bona  fide  transfers.*  For  instance,  a  by- 
law, not  expressly  authorized  by  the  legislature,  to  the  effect  that 
the  validity  of  a  transfer  shall  depend  upon  the  approval  and  ac- 
ceptance of  the  board  of  directors,  while  it  may  perhaps  be  lawfully 
enforced  to  protect  the  rights  of  the  corporation,  and  prevent  trans- 
fers to  irresponsible  persons,  cannot  be  enforced  so  as  to  defeat  the 
rights  of  a  bona  fide  and  responsible  purchaser  of  shares.  ''Its  en- 
forcement,**  said  the  Iowa  court,  "would  operate  as  an  infringement 
upon  the  property  rights  of  others,  which  the  law  will  not  permit. 
It  would,  besides,  operate  as  a  restraint  upon  the  disposition  of  prop- 
erty in  the  stock  of  the  corporation,  in  the  nature  of  restraint  of 
trade,  which  the  courts  will  not  tolerate.'^  ■ 

A  provision  in  the  charter  of  a  corporation  that  the  shares  shall  be 
transferable  on  the  books  of  the  corporation  in  such  manner  as  the 

iJohnaon  ▼.  Laflin,  5  Dill.  65,  Fed.  Gas.  No.  7,393,  1  Oumming,  Oas.  Priy. 
Ooep.  e06»  affirmed  103  U.  S.  800;  Farmers'  A  MerchanU'  Bank  t.  Wasson,  48 
Iowa,  336;  Moore  v.  Bank,  62  Mo.  377;  Bank  v.  Lanier,  11  Wall.  369;  Weston'a 
Case,  4  Ch.  App.  20;  GUbert's  Case,  6  Ob.  App.  559;  Driscoll  ▼.  Manufacturing 
Co.,  69  N.  Y.  96;  Bank  of  Attica  ▼.  Manufacturers'  &  Traders'  Bank,  20  N.  1l 
601;    Chouteau  Spring  Co.  ▼.  Harris,  20  Mo.  383. 

s  Farmers'   Sl  Merchants'   Bank  v.  Watssuu,  48  Iowa,  336.    And  see  post,  p. 
467,  and   cases  there  cited. 
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directors  shall  proTide,  as  is  provided  in  the  national  banking  act,  is 
merely  for  the  purpose  of  enabling  the  corporation  to  know  who  are 
stockholders,  and,  as  such,  entitled  to  Tote,  receive  dividends,  etc., 
and  for  the  protection  of  bona  fide  purchasers  of  shares,  and  of  cred- 
itors and  persons  dealing  with  the  corporation,  and  does  not  in  any 
way  restrict  the  right  of  the  stockholders  to  sell  and  transfer  their 
shares,  or  clothe  the  corporation  or  its  officers  with  the  power  to  re- 
fuse to  register  bona  fide  transf  ers.^ 

Power  to  refuse  to  assent  to  or  register  a  transfer,  or  power  to  pre 
scribe  the  manner  of  transfer,  is  often  given  to  the  directors  by  the 
act  of  incorporation.  Even  in  such  a  case,  however,  the  power  must 
be  exercised  in  a  reasonable  manner  and  bona  fide,  and  there  must 
be  some  good  reason  for  refusing  to  recognize  or  register  a  transfer. 
"The  power,"  said  Mr.  Justice  Field,  "can  only  go  to  the  extent  of  pre- 
scribing conditions  essential  to  the  protection  of  the  association 
against  fraudulent  transfers,  or  such  as  may  be  designed  to  evade  the 
just  responsibility  of  the  stockholder.  It  is  to  be  exercised  reasona- 
bly. Under  the  pretense  of  prescribing  the  manner  of  the  transfer, 
the  association  cannot  clog  the  transfer  with  useless  restrictions,  or 
make  it  dependent  upon  the  consent  of  the  directors  or  othei  stock- 
holders." *  Power  given  by  the  charter  to  regulate  transfers  does 
not  give  the  power  to  restrain  transfers,  or  prescribe  to  whom  they 
may  be  made,  but  merely  gives  the  power  to  prescribe  formalities  to 
bo  observed  in  making  them.*  The  mere  fact  that  the  purchaser  of 
shares  is  a  business  rival  of  the  corporation,  and  hostile  to  it,  does 
not  affect  his  rights  as  transferee,  and  is  no  ground  for  refusal  of  a 
court  of  equity  to  compel  the  corporation  to  register  the  transfer.* 

The  directors  of  a  corjyoration  have  the  same  right  as  any  other 
stockholder  to  make  a  bona  fide  sale  and  transfer  of  their  shares,  and 
thus  get  rid  of  liability,  if  they  comply  with  the  regulations,  and  take 
no  advantage  of  their  position  to  commit  fraud.'     There  is  nothing 

t  Johnson  t.  Laflin,  6  Dill.  65,  Fed.  Cas.  No.  7,393,  1  Camming,  Oaa.  PtIt. 
Corp.  608,  affirmed  103  U.  S.  800. 
«  Johnson  t.  Laflin,  supra,  and  cases  there  cited  and  referred  to. 
»  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  883. 

6  Rice  T.  Roclcefeller,  134  N.  Y.  174,  31  N.  E.  907,  2  Cumming,  Cas.  Priv. 
Corp.  181. 

7  Johnson  t.  Laflin,  supra;  Gilbert's  Case,  5  Ch.  App.  559;  Ex  parte  Littledale, 
9  Ch.  App.  257. 
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to  prevent  a  transfer  to  an  officer  of  the  corporation,  as  the  president 
or  a  director;  and,  if  the  transfer  is  in  good  faith,  it  will  prevail  as 
against  any  claim  of  the  corporation  against  the  transferror,  unless 
there  is  some  charter  or  statutory  provision  to  the  contrary.* 

Hie  stockholders  in  a  corporation  cannot  make  a  valid  agreement 
among  themselves  not  to  transfer  their  shares.  Such  an  agreement, 
being  in  unreasonable  restraint  of  trade,  would  be  contrary  to  public 
policy,  and  void.  In  Pisher  v.  Bush  •  a  number  of  stockholders  en- 
tered into  an  agreement  for  the  expressed  purpose  of  mutual  protec- 
tion, and  to  prevent  a  sale  of  the  company's  franchise  by  a  majority 
of  the  members  of  the  board  of  directors,  who  represented  a  minority 
of  the  shares,  by  which  they  agreed  not  to  "sell,  assign,  set  over, 
pledge,  or  give  power  of  attorney  to  vote''  their  stock,  without  the 
consent  of  all  the  parties  to  the  agreement.  The  agreement  was  held 
void  because,  for  one  reason,  it  was  in  restraint  of  trade  and  against 
public  policy. 

EFFECT  OF  TRANSFER. 

166.  By  the  weight  of  authority,  when  a  valid  and  com- 
plete, transfer  of  shares  is  made  in  good  faith,  and 
in  accordance  with  the  principles  to  be  explained 
in  subsequent  sections,  and  there  are  no  charter  or 
statutory  provisions  to  the  contrary,  the  transferee 
takes  the  place  of  the  transferror  as  a  stockholder, 
and  acquires  all  the  rights  and  assumes  all  the  lia- 
bilities which  arise  after  the  transfer  by  virtue  of 
the  shares.  In  detail: 
(a)  The  transferror — 

(1)  In  most  jurisdictions,  is   not   liable   for   calls 

made  after  the  transfer;  but  he  is  liable  for 
calls  previously  made. 

(2)  As  a  rule,  he  is  no  longer  subject  to  liability  as 

a  stockholder  to  creditors  of  the  corporation. 

(3)  In  the  absence  of  a  special  agreement  with  the 

transferee,  vrhich  must  be  known  to  the  cor- 

*  Farmers'  Sc  Merchants'  Bank  t.  Wasson,  48  Iowa,  836. 
•85  Hun  (N.  Y.)  641. 
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I>oration  to  be  binding  upon  it,  he  is  not  enti- 
tled to  dividends  declared  after  the  transfer, 
though  earned  before;  but  he  is  entitled  to 
dividends  declared  before  the  transfer,  though 
not  paid  nor  payable  until  afterwards. 
(4)  He  is  not  entitled,  after  the  transfer,  to  vote  at 
stockholders'  meetings,  or  otherwise  take  any 
part  in  the  management  of  the  corporation, 
(b)  The  transferee 

(1)  Is  liable  for  calls  made  after  the  transfer. 

(2)  He  is,  in  most  Jurisdictions,  liable  to  the  same 

extent  as  the  other  stockholders  to  creditors 
of  the  corporation,  though  their  claims  may 
have  arisen  before  the  transfer. 

(3)  He  is  entitled  to  all  dividends  declared  after 

the  transfer,  though  earned  before,  in  the  ab- 
sence of  an  agreement  to  the  contrary  with 
the  transferror,  known  to  the  corporation. 

(4)  He  is  entitled  to  vote  at  stockholders'  meetings, 

and  to  all  other  rights  arising  after  the  trans- 
fer by  virtue  of  ownership  of  shares. 

We  shall  consider  in  subsequent  sections  the  manner  of  ma  king  a 
transfer  of  shares,  and  the  validity  of  transfers.  In  this  section  will 
be  considered  generally  the  effect  of  transfers,  assuming  that  they  are 
valid  and  complete.  Whenever  a  valid  and  effectual  transfer  is  made, 
the  effect  is,  in  general,  to  substitute  the  transferee  in  the  place  of  the 
transferror  as  a  member  of  the  corporation,  and  to  give  him  all  the 
rights,  and  subject  him  to  all  the  liabilities,  arising  after  the  transfer, 
to  which  the  transferror  would  have  been  entitled  or  subject  if  the 
transfer  had  not  been  made. 

Liability  for  CaUs. 

If  the  stock  is  not  fully  paid  up  at  the  time  of  the  transfer,  the 
transferror,  by  the  weight  of  authority,  is  not  liable  for  calls  subse- 
quently made,  unless  he  is  made  so  by  express  charter  or  statutory 
providons,  or  by  special  agreement;  but  the  liability  for  such  calls  is 
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impliedly  aBsnmed  by  the  transferee.**  In  Pennsylvania  the  rule  Is 
different;  ^^  and  by  statute  in  some  states,  as  in  Virginia,  the  trans- 
ferrors as  well  as  the  transferees  of  stock  that  is  not  fully  paid  are 
each  made  liable  for  any  installment  which  may  have  accrued  before 
the  transfer  or  which  may  accrue  afterwards.**  The  rule  does  not 
apply  where  the  shares  were  issued  as  full  paid,  and  the  transferee  is 
a  bona  fide  purchaser.  In  such  a  case  he  is  not  liable  for  calls.**  For 
all  calls  made  prior  to  the  transfer,  though  not  payable  until  after- 
wards, the  transferror,  and  not  the  transferee,  is  liable.*^  But,  if  such 
calls  are  not  paid  by  the  transferror,  new  calls  may  be  made  upon  the 
transferee,  leaving  him  to  his  remedy  against  the  transferror.**  After 
a  transfer  has  been  made  in  such  a  manner  as  to  be  effective  as 

10  1  Mor.  PriT.  Corp.  $§  159-161;  Isham  ▼.  Buckingham,  49  N.  Y.  216;  Web- 
ster ▼.  Upton,  91  U.  S.  66;  Pullman  v.  Upton,  96  U.  S.  328;  Huddersfiold  Canal 
Co.  T.  Buckley,  7  Term  R.  36,  1  Cumming,  Cas.  Priv.  Corp.  906;  Hartford  &. 
N.  H.  R.  Co.  T.  Boorman,  12  Conn.  530;  Merrimac  Min.  Co.  y.  Baglej,  14 
Mich.  SOI;  Bend  r.  Bank  Co.,  6  Har.  &  J.  (Md.)  128,  132;  Hall  ▼.  Insuranco  Cn.. 
5  Gill  (Md.)  484,  497;  Allen  v.  Railroad  Co.,  11  Ala.  437. 

11  In  Pennaylvania  it  is  held  that  an  original  subscriber  to  the  stock  of  a  cor- 
I>onition  is  not  discharged  from  liability  for  the  amount  remaining  unpaid  on 
the  subscription  by  transferring  his  shares  in  good  faith  to  another,  unless  the 
corporation  consents  to  release  him.  See  Eyerhart  ▼.  Railroad  Co.,  28  Pa.  St. 
389;  Pittsburgh  &,  C.  R.  Co.  ▼.  Clarke,  29  Pa.  St  146;  Graff  t.  Railroad  Co.. 
31  Pa.  St.  489;  Messersmith  t.  Bank,  96  Pa.  St.  440.  To  release  the  transferror, 
in  Pennsylyania,  he  must  be  released  and  the  transferee  accepted  by  the  corpora- 
tion. It  is  not  enough  for  the  corporation  to  consent  to  the  transfer  and  reg- 
ister the  same.  Messersmith  v.  Bank,  supra.  The  transferee  is  not  liable  in 
Pennsylvania  for  future  calls,  unless  made  so  by  express  agreement  or  by  stat- 
ute. "No  implication  of  a  personal  promise  of  the  transferee  to  pay  assessments 
arises.  The  company  can  indemnify  themselves  only  by  a  sale  of  the  stock,  and 
pursuit  of  the  original  subscriber."  Franks  Oil  Co.  v.  McCleary,  63  Pa.  St.  317. 
And  see  Palmer  v.  Mining  Co.,  34  Pa.  St.  288.  The  rule  in  Ohio  seems  to  be 
the  same  as  In  Pennsylvania.    See  Gaff  v.  Flesher,  33  Ohio  St.  107,  111. 

IS  See  Hamilton  v.  Glenn,  85  Va.  901,  9  S.  E.  129;  Hambleton  v.  Glenn,  72 
Md.  381,  20  Atl.  115;  McKim  v.  Glenn.  66  Md.  479,  8  Atl.  130;  Morris  v.  Glenu, 
S7  Ala.  628,  7  South.  90. 

It  Foreman  ▼.  Bigelow,  4  Cliff.  508»  Fed.  Cas.  No.  4,934;  Steacy  v.  Railronrl 
Co.,  5  Dill.  348,  Fed.  Cas.  No.  13,329;  1  Cumming,  Cas.  Priv.  Corp.  957;  ante, 

p.  388. 

i«  1  Mor.  Priv.  Corp.  {  161;  Schenectady  &  S.  Plank-Road  Co.  v.  Thatcher, 
11  N.  Y.  102,  108. 

i»  1  Mor.  Pri7.  Corp.  i  101. 
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against  the  corporation,  the  transferror  Is  not  liable  for  asseflsments 
authorized  to  be  made  on  '^stockholders"  beyond  the  amount  of  their 
shares.** 

Might  to  Dimdends. 

It  is  a  general  rule,  as  shown  in  a  preceding  chapter,  that  dividends 
on  shares  belong  to  the  person  who  is  the  owner  of  them  at  the  time 
they  are  declared,  without  regard  to  the  time  during  which  the 
dividends  were  earned,  or  the  time  when  such  person  acquired  the 
shares.*^  In  the  absence  of  a  special  agreement  to  the  contrary,  there- 
fore, dividends  declared  before  a  transfer,  though  not  payable  until 
afterwards,  belong  to  the  transferror,  and  he  may  sue  the  corporation 
therefor  after  the  transfer.**  But  dividends  declared  after  the  trans- 
fer, though  earned  before,  belong  to  the  transferee.**  This  rule  may 
be  changed  by  special  agreement  between  the  parties,  and  the  agree- 
ment will  be  binding  on  the  corporation  if  it  has  notice  of  it**  If  it 
has  not  such  notice,  It  may  safely  pay  the  dividends  to  the  trans- 
feree.** 

StaMitoTy  LiabiUty  of  Stockholder^. 

As  a  rule,  where  by  statute  stockholders  are  made  liable  for  the 
debts  of  the  corporation,  no  liability  attaches  until  the  corporate  prop- 
erty fails,  and  it  becomes  necessary  to  resort  to  the  stockholders'  lia- 
bility, and  such  persons  only  as  are  then  stockholders  are  subject  to 
the  liability.  A  valid  and  complete  transfer  of  stock,  therefore,  in  the 
absence  of  express  provision  to  the  contrary,  relieves  the  transferror 
of  all  liability  to  creditors  of  the  corporation,  and  the  transferee  be- 
comes liable  in  his  place.  Such  is  the  general  rule;  but  there  are  some 
decisions  to  the  contrary,  and  the  peculiar  provisions  of  particular 
statutes  may  require  a  different  rule.  The  subject  will  be  explained 
at  length  in  treating  of  the  rights  and  remedies  of  creditors.** 

le  Ohoateaa  Spring  Go.  t.  Harris,  20  Mo.  888. 

17  Ante,  p.  48. 

i«Id. 

19  Hyatt  ▼.  Allen,  56  N.  Y.  553;  Jones  t.  Railroad  Co.,  57  N.  Y.  196;  Jermain 
y.  Railway  Ck).,  91  N.  Y.  483;  March  v.  Railroad  Ck>.,  43  N.  H.  515. 

20  1  Mor.  PriT.  Corp.  %  162. 

21  Ante,  p.  349. 
»«  Post,  p.  578. 
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JPledgees^  ThisteeSj  etc.^  of  Sha/res. 

Persons  to  whom  shares  have  been  transferred  as  security  for  debts 
dne  them  from  the  transferror,  and  who  appear  on  the  registration 
books  of  the  corporation  as  owners  of  the  shares,  have  the  same  rights 
as  against  the  corporation,  and  are  subject  to  the  same  liability  to  the 
corporation  and  to  creditors,  as  if  they  owned  the  shares  absolutely. 
And  the  same  is  true  of  trustees,  or  others  in  whose  names  the  shares 
stand  on  the  books,  though  they  have  no  beneficial  interest  therein ;  at 
least  if  it  does  not  appear  that  they  hold  as  pledgees,  trustees,  etc 
They  are  liable,  for  instance,  to  the  corporation  and  to  corporate  cred- 
itors for  an  unpaid  balance  due  on  the  shares."^  They  are  also  subject 
to  the  statutory  liability  of  stockholders  for  debts  of  the  corporation, 
and  their  liability  is  not  limited  to  the  extent  of  their  interest.** 

IiIEN  OF  COHFOBAT1619  ON  SHABES. 

166.  At  oommon  law  a  corporation  has  no  lien  on  the 
shares  of  its  stockholders  for  debts  due  from  them; 
but  such  a  lien  may  be  created  by  the  charter,  or 
by  statute,  or  by  a  by-law^,  if  there  is  express  leg- 
islative authority  therefor. 

It  is  well  settled  that  at  common  law  a  corporation  has  no  lien  on 
the  shares  of  its  stockholders  for  debts  due  to  it  from  them.*^  The 
reason  given  is  that  a  different  rule  would  subvert  the  wholesome 
doctrine  of  the  common  law  against  secret  liens.'*  It  follows  that 
the  fact  that  a  stockholder  is  indebted  to  the  corporation  does  not 
of  itself  give  the  corporation  any  greater  or  different  rights  than 
any  other  creditors  would  have,  and  is  no  ground  for  a  rehisal  of  the 
corporation  to  recognize  and  register  a  bona  fide  transfer,  unless  a 
lien  is  given  by  the  charter,  or  by  statute,  or  by  an  authorized  by- 

2 a. Pullman  v.  Upton,  96  U.  S.  828,  post,  p.  583. 

2*  Post.  p.  583. 

ss  Sargent  r.  Insurance  Co.,  8  Pick.  (Mass.)  90;  Massachnsetts  Iron  Go.  v. 
Hooper,  7  Gosh.  (Mass.)  183;  Steamship  Dock  Go.  ▼.  Heron's  Adm'x,  52  Pa. 
St.  280;  Farmers'  &  Merchants'  Bank  v.  Wasson,  48  Iowa,  336;  DriscoU  v.  Man- 
ufacturing Ck>.,  69  N.  Y.  96,  102;  Bank  ▼.  Lanier,  11  Wall.  369;  Heart  v.  Bank, 
2  Dev.  Eq.  (N.  C.)  Ill;  Dana  t.  Brown,  1  J.  J.  Marsh.  (Ky.)  304. 

>•  DriscoU  T.  Manufacturing  Go.,  50  N.  Y.  96,  102. 
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law.**  Whether,  in  the  absence  of  charter  or  statutory  authority,  a 
corporation  may  by  a  by-law  create  a  lien  on  its  shares  for  debts  due 
from  its  stockholders,  is  a  question  upon  which  the  courts  do  not 
entirely  agree.  By  the  weight  of  authority,  such  a  by-law  is  binding 
upon  the  stockholders,  and  upon  transferees  who  are  not  bona  fide 
purchasers;  but  it  is  ineffectual  as  against  bona  fide  purchasers.'* 

The  legislature  may,  in  the  charter  or  by  statute,  give  a  corporation 
a  lien  on  shares  for  debts  due  to  it  by  its  stockholders,  or  may  give 
the  corporation  the  power  to  create  such  a  lien  by  a  bylaw.  In  such 
a  case  a  lien  attaches,  and  a  transferee  of  the  stock  will  take  subject 
to  it,  whether  he  had  notice  or  not;  and  the  corporation  may  refuse 
to  register  the  transfer  until  the  indebtedness  is  paid.**  A  provision 
in  the  charter  of  a  corporation  that  shares  of  stock  shall  be  trans- 
ferable only  on  the  books  of  the  corporation,  according  to  rules  estab- 
lished by  it  and  all  debts  due  and  payable  to  the  corporation  by  a 
stockholder  must  be  satisfied  before  the  transfer  shall  be  made,  gives 
the  corporation  a  lien  on  shares  for  debts  due  by  stockholders.**  The 
lien  given  by  statute  to  a  corporation  upon  the  shares  of  stockhold- 
ers "indebted"  to  it,  extends  to  all  d^bts,  whether  payable  presently 
or  at  a  future  time,  except  where  the  statute  limits  the  lien  to 
debts  actually  due  and  payable.*^  Under  the  national  banking  act, 
a  national  bank  cannot,  by  by-law  or  otherwise,  acquire  a  lien  upon 
the  shares  of  its  stockholders  for  debts  due  from  them  to  the  bank.** 

A  corporation,  which  l^  its  charter  or  otherwise  is  given  a  lien  on 
Its  shares  for  debts  due  from  its  stockholders,  may  waive  its  rights  in 
this  respect;  and,  if  it  induces  a  purchaser  of  its  shares  to  alter  his 
condition  in  reliance  upon  its  assurances  that  it  has  no  adverse  claim 
on  the  shares,  it  will  be  held  to  have  waived  any  lien  it  may  have 
had.** 

i^  See  the  cases  cited  above. 

28  Post,  p.  457. 

s»  Union  Bank  v.  Laird,  2  Wheat.  380;  Brent  v.  Bank,  10  Pet.  596;  Bishop  t. 
Globe   Co.,    135   Mass.    132. 

so  Union  Bank  v.  Laird,  supra. 

»i  Pittsburgh  &  C.  R.  Co.  v.  Clarke,  29  Pa.  St.  146,  161, 

»a  Bullard  v.  Bank,  18  Wall.  589. 

8»  National  Bank  v.  Watsontown  Bank,  105  U.  S.  217.  And  see  Moore  t. 
Bank.  52  Mo.  377.  The  acts  of  an  agent  of  the  corporation  relied  upon  as  a 
waiver  must  have  been  within  his  authority  or  apparent  authority.    In  Bishop 
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VALIDITY  OP  TBANSPBBS. 

167.  A  stockholder,  unless  restricted  by  the  charter  or  by 

statute,  may  transfer  his  shares,  and  thereby  cease 
to  be  liable  as  a  stockholder,  to  any  one  -who  is 
oapable  of  holding  them,  and  assuming  the  liability 
of  a  stockholder.  But,  as  against  the  corporation 
and  its  creditors, 

(a)  He  cannot  transfer  his  shares  colorably. 

(b)  In  this  country,  he  cannot  transfer  to  a  man  of  straw, 

or  to  an  insolvent  person,  for  the  purpose  of  escap- 
ing liability.     The  rule  is  otherwise  in  England, 
(o)  He  oannot  transfer  to  a  person  who  is  incapable  in 

law  of  assuming  liability  with  respect  to  the 
shares,  as 

(1)  To  an  infant. 

(2)  To  an  insane  person. 

(3)  To  a  married  woman,  where  by  the  law  of  the 

particular  Jurisdiction  she  cannot  assume  lia- 
biUty. 

( 4)  To  the  corporation  itself,  or  to  another  corpo- 

ration, if  it  is  incapable  of  purchasing  and 
holding  the  shares. 

168.  Shares  are  not  transferable  after  dissolution  of  the 

corporation,  so  as  to  pass  the  legal  title. 

These  qoestions  are  considered  at  length  in  a  subsequent  chapter 
in  dealing  with  the  liability  of  stockholders.  It  is  the  general  rule 
that  a  stockholder,  where  there  are  no  restrictions  in  the  charter  or 
in  the  statutes,  has  an  absolute  right  to  transfer  his  shares.  This 
rule,  however,  is  subject  to  exceptions.     A  transfer  may  be  perfectly 

▼.  Globe  Co.,  185  Mass.  132,  it  was  held  that  a  corporation  was  not  estopped  to 
assert  Its  lien  by  the  fact  that,  on  the  transferee's  presenting  the  certificntc  for 
transfer,  the  person  in  charge  of  the  transfer  boolc  promised  to  make  the  trans- 
fer and  issue  a  new  certificate  as  soon  as  a  certain  officer  returned,  it  not  ap- 
pearing that  such  person  had  any  authority,  except  to  receiye  requests  for  trans- 
fers, and  communicate  them  to  the  proper  officers. 


416  MEMBERSHIP  IN  CORPORATIONS.  (Ch.  12 

valid  as  between  the  parties  themselves,  and  yet  be  invalid  as  against 
the  corporation  and  creditors  of  the  corporation.  Thus,  as  we  shall 
presently  see,  a  stockholder  cannot  transfer  his  shares  colorably  to 
an  insolvent  or  irresponsible  person,  and  thereby  escape  liability  ajs  a 
stockholder  to  creditors  of  the  corporation.**  And,  though  in  Eng- 
land the  rule  is  different,  in  this  country  a  stockholder  cannot  trans- 
fer to  an  insolvent  person,  when  he  knows  that  the  corporation  is  in- 
solvent, for  the  purpose  of  escaping  his  statutory  liability,  though  the 
transaction  is  an  out  and  out  sale  and  transfer.*"  There  is  also  an 
implied  prohibition  against  a  transfer  of  shares  to  an  infant  or  any 
other  person  who  is  not  capable  in  law  of  assuming  the  liabilities,  as 
well  as  enjoying  the  rights,  of  the  transferror  in  respect  thereto.'* 
So  it  is  with  transfers  to  the  corporation,  or  to  some  other  corpora- 
tion, where  it  has  no  power  to  hold  the  shares.'^ 

Transfer  after  Dissolution. 

The  right  of  a  stockholder  in  a  corporation  to  sell  and  transfer  his 
stock,  and  to  pass  the  legal  title  of  such  stock  to  the  purchase,  ceases 
upon  the  dissolution  of  the  corporation.  The  interests  of  the  several 
stockholders  are  then  reduced  to  mere  equitable  rights  to  their  sev- 
eral distributive  shares  of  the  funds  of  the  corporation,  upon  princi- 
ples of  justice  and  equity  among  all  the  stockholders;  and  in  making 
distribution  each  stockholder  is  to  be  charged  with  the  debts  due  from 
him  to  the  corporation,  so  as  to  equalize  the  distributive  shares  of  all 
the  stockholders  in  the  fund  after  payment  of  all  debts  due  by  them 
respectively  to  the  corporation.  When  a  stockholder  assigns  his  in- 
terest after  dissolution  of  the  corporation,  the  assignee  takes  subje«t 
to  this  rule.** 

MODE  OF  TBANSFEB. 

160.  In  the  absence  of  express  regulations  by  fhe  legis- 
lature, or  under  legislative  authority,  shares  of 
stock  may  be  transferred,  and  the  legal  title  vested 
in  the  transferee,  by  delivery  of  the  certiflcate  with 
^  a  written  assignment  thereof,  or  with  an  assign- 
ment in  blank  indorsed  thereon. 

•*  Post,  p.  582.       »»  Poet,  p.  682.       »«  Post,  p.  681.       »▼  Post,  p.  581. 
••  James  t.  Woodruff,  10  Paige  (N.  Y.)  641,  affirmed  2  Denio  (N.  Y.)  674. 
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160.  The  validity  and  completeness  of  a  transfer  depends 

upon  the  law  of  the  state  by  -which  the  corporation 
was  created. 

In  the  absence  of  a  statutory  or  charter  provision,  or  of  a  bv-law 
passed  in  porsnance  of  legislative  authority,  prescribing  an  exclusive 
manner  in  which  the  stock  of  a  corporation  shall  be  transferred,  the 
owner  may  transfer  the  same  to  a  purchaser,  pledgee,  or  donee  by 
the  delivery  of  the  stock  certificate,  with  a  written  assignment  there- 
of. Such  a  transfer  is  sufficient  at  common  law  to  convey  the  legal 
as  well  as  the  equitable  title  as  against  all  persons,  including  the  cor- 
poration.'* The  assignment  may  be  in  blank,  and  indorsed  on  the 
certificate,  in  which  case  the  shares  will  pass  from  person  to  person 
by  delivery  of  the  certificate,  without  further  indorsement;  the  per- 
son who  may  be  the  holder  of  the  certificate  having  the  right  at  any 
time  to  fill  up  the  blank  with  his  name. 

What  Law  Governs. 

The  validity  of  a  transfer  of  stock  in  a  corporation,  and  its  suffi- 
ciency to  pass  title  to  the  transferee,  depend  upon  the  law  of  the 
state  by  which  the  corporation  was  created,  and  not  upon  the  law  of 
the  state  in  which  the  transferror  and  transferee  reside,  and  the 
transfer  is  made*** 

BEaiSTRATION  OF  TRANSFER. 

161.  It  is  generally  provided  by  charter  or  statutory  pro- 

visions, or  by  authorized  by-laws,  that  shares  shall 
be  transferable  only  on  the  books  of  the  corpora- 
tion. In  the  absence  of  such  a  requirement  no 
record  is  necessary.  As  to  the  efifect  of  such  a  re- 
quirement, the  authorities  do  not  agree.  The  re- 
sult of  the  cases  may  be  thus  stated : 
(a)  In  some  states  it  is  held  that  until  a  transfer  is  reg- 
istered,   or    deposited    for    registration,    the 

••Boston  Muflic-Hall  Abs'ii  t.  Cory,  129  Mass.  435,  1  Gumming,  Gas.  Priy. 
Corp.  650;  McNeil  t.  Bank,  46  N.  Y.  325,  1  Gumming,  Gas.  Priv.  Gorp.  620.  W. 
D.  Smith,  Cau.  Corp.  71;  Scott  t.  Banlc,  15  Fed.  494,  1  Gumming,  Gas.  Priv. 
Corp.  687. 

«o  Black  T.  Zacharie,  3  How.  483,  1  Gummiug,  Cus.  Priv.  Corp.  671. 
Clk.Pr.Oorp.— 27 
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legal  tifle  to  the  shares  remains  in  the  trans- 
ferror, and  the  transferee  has  only  an  equit- 
able title.  Under  this  view,  until  registra- 
tion, 

^1)  The  transferror  remains  the  owner  of  the  shares, 
as  &r  as  the  acts  and  dealings  of  the  corpora- 
tion are  concerned,  unless  it  has  notice  of  the 
transfer,  in  which  case  it  must  regard  the 
equitable  title  of  the  transferee.  In  the  ab- 
sence of  notice,  it  may  hold  the  transferror 
liable  as  a  stockholder,  and  may  pay  him 
dividends,  and  accord  him  other  rights  as  the 
owner  of  the  shares. 

(8)  The  corporation  may,  as  far  as  it  is  concerned, 
waive  registration. 

(S)  Begistratlon  is  not  necessary  to  entitle  a  bona 
fide  purchaser  of  shares  from  the  holder  of 
the  legal  title  to  prevail  against  equities  of 
third  persons. 

;4)  Nor  is  it  necessary  to  entitle  an  innocent  pur- 
chaser from  the  apparent  and  registered  own- 
er, under  an  unauthorized  assignment,  to  pre- 
vail against  the  true  owner  on  the  ground  of 
estoppel. 

(5)  Registration  is  necessary  to   relieve  the  trans- 

ferror from  the  statutory  liability  to  creditors 
of  the  corporation. 

(6)  It  is  also  necessary  as  against  bona  fide  pur- 

chasers or  pledgees  from  the  transferror. 

(7)  In  most  states,  but  not  in  all,  attaching  or  exe- 

cution creditors  of  the  transferror  after  the 
transfer,  but  before  registration,  will  prevail 
as  against  the  transferee's  equitable  title,  if 
they  have  levied  in  ignorance  of  the  transfer; 
but,  by  the  weight  of  authority,  not  if  they 
had  notice  of  it. 
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(8)  In  some  Jurisdictions  it  is  held  that  failure  to 
register  a  transfer,  or  deposit  it  for  registra- 
tion, is  prima  facie  evidence  of  a  secret  trust, 
and,  if  unexplained,  evidence  of  an  intent  to 
hinder  and  defiraud  creditors,  so  that,  as  to 
them,  the  transfer  is  void.     Perhaps  in  some 
states  it  would  be  held  that  failure  to  deposit 
a  transfer  for  registration  is  conclusive  evi- 
dence of  a  secret  trust, 
(b)  In  some  states  it  is  held  that  the  requirement  of  reg- 
istration is  intended  solely  for  the  benefit  and  pro- 
tection of  the  corporation,  and  may  be  waived  by 
it,  and  that  it  does  not  prevent  an  unregistered  trans- 
fer from  conveying,  as  against  the  transferror  and 
all  third  persons,  the  whole  title,  legal  as  well  as 
equitable. 

162.  Where  a  transfer  is  duly  registered,  issuance  of  a 
new  certificate  is  not  necessary  to  transfer  the  legal 
title. 

No  record  is  necesfiary  to  perfect  the  transfer  of  stock,  unless  it  is 
reqoired  by  statute,  or  by  the  charter  or  by-laws  of  the  corporation.** 
Almost  all  charters  or  acts  of  incorporation  contain  the  provision 
that  the  stock  shall  be  transferable  on  the  books  of  the  corporation 
in  such  manner  as  may  be  prescribed  by  the  by-laws  or  articles  of  as- 
sociation. Often  it  is  provided  that  they  shall  be  transferable  ''only^ 
on  the  books  of  the  corporation.  There  is  no  difference  in  the  mean- 
ing of  these  provisions.**  The  cases  are -very  far  from  being  clear 
or  in  accord  as  to  the  effect  of  such  a  provision.  On  some  points 
there  is  a  direct  conflict 

In  some  states  the  provision  has  been  construed  literally,  and  ajs 
excluding  any  other  mode  of  transferring  the  legal  title;  and  it  is 
held  in  these  states  that  until  a  transfer  is  registered,  or  at  least 
deposited  with  the  corporation  for  the  puroose  of  registration,  the  le- 

«i  Sayles  v.  Bates,  15  R.  I.  342,  6  Atl.  497. 

«s  See  Williams  t.  Bank,  5  Blatchf.  58,  Fed.  Cas.  No.  17,727. 
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gal  title  to  tiie  diares  remains  in  the  transferror,  and  the  transferee 
has  only  an  equitable  title.*' 

In  other  states  it  is  held  that  such  a  provision  is  intended  solely  for 
the  protection  of  the  corporation,  and  can  be  waived  or  asserted  at  its 
pleasure.  No  effect  is  given  to  it  except  for  the  protection  of  the  cor- 
poration, and  it  does  not  prevent  a  stockholder  from  parting  with  his 
interest  by  a  mere  assignment  of  his  certificate,  subject  only  to  such 
liens  as  the  corporation  may  have  n-pon  it,**  and  excepting  the  right 
of  voting  at  stockholders'  meetings,  receiving  dividends,  etc.  And  it 
is  held  that,  as  between  the  parties  themselves  to  a  sale  or  pledge  of 
shares,  a  delivery  of  the  stock  certificate,  with  an  assignment  and 
power  of  attorney  to  transfer  the  shares  on  tlie  books  of  the  corpora- 
tion, passes  the  entire  title,  legal  as  well  as  equitable,  in  the  shares, 
whether  the  transfer  is  registered  or  not.*' 

By  the  weight  of  authority,  unless  authorized  to  do  so  by  its  char- 
ter or  by  some  statute,  a  corporation  could  not  pass  by-laws  restrict- 
ing the  power  to  transfer  the  title  to  stock  to  transfers  on  the  books 
of  the  corporation.** 

Necessity  as  agamst  the  Corporatioju 

Even  in  those  jurisdictions  where  an  unregistered  transfer  Is  re- 
garded as  passing  the  legal  title  as  between  the  parties,  and,  a  for- 
tiori, in  those  jurisdictions  where  it  is  held  that  the  equitable  title 

«t  Fisber  t.  Bank,  5  Gray  (Mass.)  373,  1  Gumming,  Gas.  Priv.  Goip.  664;  Golt 
T.  Ives,  31  Gonn.  25  (explaining  the  earlier  Gonnecticut  cases);  Reed  v.  GopelamU 
50  Gonn.  488;  Brown  t.  Adams,  5  Blss.  181,  Fed.  Cas.  No.  l,i>86;  Black  v.  Zacb- 
arie,  3  How.  483,  1  Gumming,  Gas.  Priv.  Gorp.  671;  Scott  v.  Bank,  15  Fed.  4W. 
1  Gumming,  Gas.  Priv.  Gorp.  687;  Johnson  ▼.  Laflin,  5  Dill.  65,  Fed.  Gas.  No. 
7,393,  1  Gumming,  Gas.  PtIt.  Gorp.  608  affirmed  103  U.  S.  800;  Union  Bnnk  v. 
Laird,  2  Wheat.  390;  Sabin  t.  Bank,  21  Vt.  302;  People's  Bank  v.  Gridley,  91 
111.  457;  Becher  t.  Mill  Go.,  1  Fed.  276.  And  it  has  eyen  been  held  that  delivery  of 
a  certificate,  properly  indorsed,  to  the  officers  of  the  corporation,  with  a  request  to 
transfer  the  same,  is  not  sufficient  to  pass  the  legal  title.     Brown  t.  Adams,  supra. 

««  Ante,  p.  413. 

*B  McNeil  V.  Bank,  46  N.  Y.  325,  1  Gumming,  Gas.  PriT.  Gorp.  620,  W.  D.  Smilh, 
Gas.  Gorp.  71;  Isham  v.  Buckingham,  49  N.  Y.  216;  Duke  v.  Navigation  Go.,  10 
Ala.  82;  Mandlebanm  t.  Mining  Go.,  4  Mich.  465,  2  Gumming,  Gas.  Priv.  Gorp. 
L59;  Baldwin  v.  Ganfield,  26  Minn.  43,  1  N.  W.  261.  And  see  Blo'uin  v.  Han, 
SO  La.  Ann.  714. 

«•  Sargent  v.  Railway  Co.,  9  Pick.  (Mass.)  202;  Driscoli  t.  Manufacturing  Go.. 
59  N.  Y.  96. 
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only  passes,  a  transfer,  until  registered  or  deposited  for  registration, 
confers  on  the  transferee,  as  between  himself  and  the  company,  no 
right  beyond  that  of  having  the  transfer  properly  entered.  Until 
that  is  done,  the  person  in  whose  name  the  stock  is  registered  is,  as 
between  himself  and  the  company,  the  owner  to  all  intents  and  pur- 
poses,** A  transferee,  for  instance,  until  he  has  had  his  transfer 
registered,  or  deposited  It  for  registration,  has  no  right  to  vote  at 
stockholders'  meetings.*'  He  also  takes  the  risk,  as  against  the 
corporation,  of  payment  of  the  dividends  to  the  person  who  appears 
as  owner  on  the  books  of  the  corporation.**  But,  of  course,  he 
would  be  entitled  to  recover  them  from  the  person  so  receiving  them 
in  an  action  for  money  had  and  received  to  his  use.  Assets  of  a  cor- 
poration, on  dissolution,  may,  like  dividends,  be  safely  distributed  to 
those  who  appear  on  its  books  as  owners  of  stock,  and  the  distribu- 
tion will  be  valid  as  against  persons  claiming  under  an  unregistered 
transfer,  of  which  the  corporation  had  no  notice.***  The  unregistered 
transferee  also  takes  the  risk  of  any  lien  which  the  corporation  may 
acquire  on  the  shares  for  indebtedness  of  the  registered  holder.*^ 
The  transferror  is  not  relieved  from  liability  for  calls,  nor  does  the 
transferee  become  liable  for  calls,  until  the  transfer  is  registered, 
when  registration  on  the  books  is  required.*' 

In  those  jurisdictions  where  it  is  held  that  the  provision  is  for  the 
protection  of  the  corporation,  it  may  be  waived  by  the  corporation. 
Therefore,  though  a  transferror  may  be  held  liable  for  calls  made  sub- 
sequently to  the  transfer,  but  before  registration,  he  cannot  be  held 
liable  where  the  corporation  waives  the  requirement  of  registration 
expressly  or  by  its  mode  of  doing  business,  as  by  failing  to  keep  a 
registry  book." 

«T  People  T.  Robinfton,  64  Gal.  873»  1  Pac.  15d. 

4s  People  T.  RobiDson,  supra. 

«B  Ante,  p.  349. 

«o  Bank  of  Ck>mmerce'8  Appeal,  73  Pa.  SSt  09. 

«i  Union  Bank  t.  Laird,  2  Wheat  390.  See  Bank  of  Attica  t.  Mannfactnrers* 
ft  Traders*  Bank,  20  N.  Y.  601. 

Bs  Marlborougli  Manufg  Go.  t.  Sftnth,  2  Gonn.  579,  583. 

BS  Isham  t.  Buckingham,  49  N.  Y.  216.  And  see  American  Nat.  Bank  t.  Orien- 
tal Mills,  17  R.  I.  551,  23  AU.  795;  Ghemical  Nat.  Bank  t.  Golwell,  132  N.  Y. 
25a  30  N.  B.  644. 
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If  a  transfer  is  yalid,  tbe  corporation  Is  bound  to  register  it.  Any 
valid  transfer  in  writing  is  valid  as  against  the  company,  if,  on  being 
notified,  it  refuses  to  allow  registration.  A  transferror,  therefore,  is 
not  liable  to  the  corporation  for  assessments  authorized  to  be  made 
on  ^^stockholders"  beyond  their  shares,  after  a  valid  assignment  has 
been  made,  and  the  corporation  has  refused  to  register  it.** 

Nece^ity  as  agcmxt  Estoppd  of  Owner  in  Case  of  Unauthorised 

Transfer. 

As  we  shall  presently  see,  if  the  true  owner  of  stock  holds  out  an- 
other, or  allows  him  to  appear  as  having  full  power  to  dispose  of  the 
stock,  and  innocent  third  persons  are  thus  led  into  dealing  with  the 
apparent  owner,  and  taking  a  transfer  from  him,  they  will  be  pro- 
tected,  under  the  doctrine  of  equitable  estoppel,  against  any  claim 
by  the  true  owner."*  In  such  a  case  it  is  not  necessary,  as  against 
the  true  owner,  that  their  transfer  shall  have  been  registered.** 

Necessity  as  against  Prior  Equities  of  Third  Persons. 

The  fact  that  a  transfer  by  one  who  has  the  legal  title  to  shares, 
and  the  apparent  absolute  power  to  dispose  of  the  same,  is  not  regis- 
tered, does  not  affect  the  right  of  the  transferee  to  prevail  against 
prior  equities  of  third  persons.  Thus  a  bona  fide  purchaser  of  cer- 
tificates of  stock,  upon  which  a  power  of  attorney,  authorizing  their 
transfer  to  any  person,  is  indorsed  by  the  person  in  whose  name  the 
certificates  were  issued,  and  who  was  the  last  registered  holder  of  the 
shares,  takes  them  relieved  of  a  secret  trust  existing  back  of  the 
registry,  though  his  transfer  is  not  registered.** 

Necessity  as  against  Creditors  of  Cbrporation. 

It  is  veiy  generally  held,  even  in  those  states  where  an  unregistered 
transfer  conveys  the  legal  as  well  as  the  equitable  title,  that  the  stat- 
utory requirement  of  registration  is  intended  for  the  protection  of  the 
creditors  of  the  corporation,  as  well  as  of  the  corporation.  And  it  is 
therefore  held  that  a  stockholder  who  has  transferred  bis  shares  is  not 
relieved  from  liability  to  creditors  of  the  corporation  until  the  trans- 

•«  Chontean  Spring  Oo.  t.  Harris,  20  Mo.  383. 
••  Post,  p.  431. 

••  Otis  T.  Gardner,  106  HI.  436;    and  other  cases  cited  post,  p.  481. 
•T  Winter  v.  Montgomery  Gaslight  Co.,  89  Ala.  544,  7  South.  773,  2  Gumming, 
Gas.  Priv.  Gorp.  163. 
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fer  is  registered.     This  question  will  be  considered  in  a  sobseqoent 
chapter.'* 

JSTeoewity  as  against  Bona  Mde  Purchasers  aaid  Pledgees. 

In  those  jurisdictions  where  it  is  held  that  an  unregistered  transfer 
does  not  convey  the  legal  title,  it  is  clear  that  an  unregistered  trans- 
feree cannot  set  up  the  transfer  as  against  a  bona  fld^  purchaser  or 
pledgee  from  the  person  who  appears  as  owner  on  the  books  of  the 
corporation.  And  even  in  those  jurisdictions  where  it  is  held  that  an 
unregistered  transfer  passes  the  legal  as  well  as  the  equitable  title,  as 
between  the  parties,  the  transferee  will  lose  the  shares  by  a  fraudulent 
transfer  on  the  books  by  the  registered  owner  to  a  bona  fide  pur- 
chaser, though  he  may  hold  a  certificate.**  But  in  such  a  case  the 
unregistered  transferee  will  have  a  right  of  action  against  thie  cor- 
poration for  allowing  a  transfer  on  the  books  in  violation  of  his 
rights.** 

An  unregistered  transfer  is  not  good  as  against  subsequent  bona 
fide  purchasers  of  the  sto<^  at  a  sale  on  execution  against  the  trans- 
ferror, who  appears  on  the  books  of  the  corporation  as  owner,  where 
they  have  no  notice  of  the  transfer.*^  It  is  otherwise  if  they  have 
such  notice.** 

By  express  provisions  of  the  statute  in  some  states,  transfers  of 
stock,  if  not  registered  within  a  certain  time  on  the  books  of  the  cor- 
poration, are  declared  to  be  void  as  to  bona  fide  creditors  or  pur- 
chasers without  notice. 

Necessity  as  against  Creditors  of  Begistered  Ovmer. 

In  some  of  those  states  where  an  unregistered  transfer  does  not 
convey  the  legal  title  it  is  held  that  an  attachment  or  execution  by  a 

••  ShellingtoB  v.  Howland,  68  N.  Y.  871;  Dane  t.  Young,  01  Me.  160;  Mc- 
Claren  t.  FrandscoB,  48  Mo.  452;  poat,  p.  Si80.  But  in  Laing  v.  Burley,  101  lU. 
501,  it  was  held  that,  where  a  corporation  Issues  a  certificate  to  a  transferee  of 
shares  In  lieu  of  the  certificate  issued  to  the  prior  owner,  the  transferee  becomes  a 
stockholder,  and  liable  as  such  to  creditors  of  the  corporation,  though  the  corpora- 
tion fails  to  register  tiie  transfer  as  required  by  its  by-laws. 

i*  New  York  ft  N.  H.  R.  Co.  t.  Schuyler,  34  N.  Y.  30,  80,  2  Gumming,  Gas.  Priv. 
Oorp.  119,  137. 

••  New  York  &  N.  H.  R.  Co.  t.  Schuyler,  84  N.  Y.  30,  80,  2  Gumming,  Gas.  Prtt. 
Corp.  119,  137. 

•1  Naglee  t.  Wharf  Co.,  20  Gal.  529. 

«>  Newberry  t.  Manufacturing  Co.,  17  Mich.  141. 
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creditor  of  the  transferror  and  registered  owner  of  shares  will  prevail 
against  the  transfer  if  it  is  not  registered,  or  at  least  deposited  for 
registration.  These  cases  are  based  solely  upon  the  gronnd  that  the 
legal  title  in  soch  a  case  remains  in  the  transferror^  and  is  subject  to 
attachment  and  execution  for  his  debts,  and  does  not  rest  on  any 
idea  of  fraud,  actual  or  constructive.* ■  And  it  is  further  held  that, 
as  against  the  execution  or  attachment,  it  can  make  no  difference  that 
the  corporation  had  notice  of  the  transfer  before  the  levy.**  It  has 
been  held  that,  where  registration  is  required,  actual  registration  is 
necessary  as  against  an  execution  or  attaching  creditor,  and  deposit 
for  record  is  not  sufficient.**  But  actual  registration  is  not  neces- 
sary if  receipt  for  record  be  made  sufficient  to  pass  the  title.** 

Even  if  an  unregistered  transfer  be  regarded  as  insufficient  to  pass 
the  legal  title,  it  passes  an  equitable  title,  and  will  be  upheld  as  an 
equitable  assignment.  Therefore,  by  the  weight  of  authority,  an 
equitable  assignment  will  prevail  as  against  creditors  of  the  transfer- 
ror who  attach  the  shares  with  full  knowledge  of  the  transfer.*'  It 
is  otherwise  if  they  have  no  notice  of  the  transfer.**  So  the  corpora- 
tion itself,  being  a  creditor  of  a  stockholder,  cannot,  if  it  has  notice  of 
an  equitable  assignment  of  his  shares,  attach  them  before  the  transfer 
is  registered,  and  so  prevail  as  against  the  transferee,  unless  it  is 
given  a  lien  on  shares  for  debts  due  from  stockholders.** 

Some  of  the  courts  hold  that,  when  shares  are  sold  or  pledged,  there 
is  no  necessity  to  have  the  transfer  registered  on  the  books  of  the 

«B  Fisher  v.  Bank,  5  Gray  (Mass.)  373,  1  Cumming,  Gas.  Priv.  Corp.  664;  WU- 
liams  Y.  Bank,  5  Blatchf.  59,  Fed.  Caa.  No.  17,727;  People's  Bank  of  Bloomington 
T.  Gridley,  91  111.  457;  Northrop  v.  Turnpike  Co.,  3  Conn.  544;  Oxford  Turnpike 
Co.  T.  Bunnel,  6  Conn.  552;  Skowhegan  Bank  t.  Cutler,  49  Me.  315.  Compare 
Sibley  v.  Bank,  133  Mass.  515;    Colt  t.  Ives,  31  Conn.  25. 

««  Fisher  v.  Bank,  supra. 

••  Northrop  v.  Turnpike  Co.,  supra. 

<<  Oxford  Turnpike  Co.  v.  Bnnnel,  supra. 

•7  Black  T.  Zacharie,  3  How.  482,  1  Cumming,  Cas.  Prlv.  Corp.  671;  Scripture  ▼. 
Soapstone  Co.,  50  N.  H.  571,  1  Cumming,  Cas.  Priv.  Corp.  677;  Buttrick  v.  Rail- 
road Co.,  62  N.  H.  413;  Weston  v.  Mining  Co.,  6  Cal.  425;  State  Ins.  Co.  t.  Gen- 
nett,  2  Tenn.  Ch.  100;  State  Ins.  Co.  v.  Sax,  Id.  507;  Newbeny  t.  Manufactur- 
ing Co..  17  Mich.  141. 

«<  Weston  V.  Mining  Co.,  5  Cal.  186;  State  Ins.  Ca  v.  Gennett,  supra:  State 
Ins.  Co.  V.  Sax,  supra;    Buttrick  v.  Railroad  Co.,  supra. 

•0  Scripture  t.  Soapstone  Co.,  supra. 
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corporation,  in  order  to  make  it  good  as  against  subsequent  attaching 
creditors  of  tlie  transferror,  unless  such  a  step  is  expressly  required  as 
against  creditors  by  the  charter  of  the  corporation,  or  by  some  statute; 
and  that,  in  the  absence  of  a  charter  or  statutory  provision  clearly 
showing  an  intention  on  the  part  of  the  legislature  to  make  a  transfer 
void  as  against  creditors  unless  registered,  a  transfer  as  at  common 
law  will  be  sufficient.''*  In  these  states,  therefore,  in  the  absence  of 
such  an  express  statutory  provision,  there  must  be  some  element  of 
fraud  or  estoppel  to  defeat  the  rights  of  an  unregistered  transferee, 
and  to  give  the  claims  of  creditors  of  the  transferror  priority. 

Of  course,  in  those  jurisdictions  where  it  is  held  that  an  unregister- 
ed transfer  conveys  the  legal  as  well  as  the  equitable  title,  the  transfer 
will  prevail  as  against  an  attaching  creditor  of  the  transferror,  even 
though  he  has  no  notice  of  the  transfer,  unless  there  is  some  element 
of  fraud  or  estoppel. 

Where  stock  is  held  in  trust  by  the  registered  holder,  and  the  whole 
beneficial  interest  is  in  another,  the  stock  does  not  pass  to  the  register- 
ed holder's  assignee  in  bankruptcy  or  insolvency.'* 

Same — Failure  to  Register  as  Emdence  of  Secret  Trust. 

Transfers  of  stock,  if  made  with  intent  to  hinder,  delay,  and  de- 
fraud creditors,  and  not  in  good  faith,  are  void  as  to  creditors  of  the 
transferror  to  the  same  extent  as  a  transfer  of  any  other  property 
with  such  intent  would  ba  In  some  jurisdictions,  retention  of  pos- 
session of  property  by  the  seller  is  evidence  of  a  secret  trust,  and,  if 
unexplained,  the  sale  will  be  held  fraudulent  and  void  as  to  creditora 

»•  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24.  1  Gumming,  Gas.  Priv.  Corp. 
68Sr;  Boston  Music  Hall  Ass^n  v.  Cory,  129  Mass.  435,  1  Gumming,  Gas.  Priv. 
Corp.  650;  Scott  t.  Bank,  15  Fed.  494,  1  Gumming,  Gas.  Priv.  Corp.  687.  In 
Broadway  Bank  t.  McBlrath,  supra,  M.  had  delivered  to  the  complainants  certifi- 
cates of  stock  in  a  corporation,  accompanied  by  an  assignment,  and  an  irrevocable 
power  of  attorney  for  the  transfer  thereof,  as  security  for  certain  debts.  The  char- 
ter of  the  corporation  provided  that  its  capital  stock  should  be  deemed  personal 
property,  and  be  transferable  on  the  books  of  the  corporation,  and  also  that  books 
of  transfer  of  stock  should  be  kept,  and  should  be  evidence  of  ownership  of  said 
stock  in  all  elections  and  other  matters  submitted  to  the  decision  of  the  stockhold- 
ers of  the  corporation.  It  was  held  that,  notwithstanding  such  provisions,  the  trans- 
fir  by  M.,  though  unregistered,  was  good  as  against  an  attachment  subsequently 
leried  by  his  creditor. 

71  Sibley  ▼.  Bank,  183  Mass.  515. 
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of  the  seller.  In  other  jurisdictions,  retention  of  possession  renders 
the  sale,  not  merely  prima  facie  fraudulent,  but  conclusively  so. 
lliese  doctrines  as  to  the  effect  of  retention  of  possession  by  the  seller 
of  property  apply  to  sales  of  shares  of  stock.  Unless  there  is  such  a 
change  of  possession  as  the  nature  of  the  property  will  permit,  the 
sale,  in  some  Jurisdictions,  will  be  conclusiydy  fraudulent  as  to  cred- 
itors; in  others,  prima  facie  so.  The  question  therefore  arises: 
What  is  a  sufficient  change  of  possession  on  a  sale  of  shares?  The 
supreme  court  of  New  Hampshire  has  held  that,  upon  a  sale  or  pledge 
of  stock,  there  should  be  such  a  delirery  ajs  the  nature  of  the  thing 
allows;  that,  as  against  a  subsequent  attaching  creditor,  the  trans- 
feree must  be  clothed  with  all  the  usual  muniments  and  indicia  of 
ownership;  that  the  deliyery  will  not  be  complete  until  an  entry  at 
the  transfer  is  made  upon  the  stock  record,  or  notice  is  sent  to  the 
office  of  the  corporation  for  that  purpose;  and  that  the  omission  to 
thus  perfect  the  deliyery  will  be  prima  facie,  and  if  unexplained,  con- 
clusive, evidence  of  a  secret  trust,  and  therefore,  as  a  matter  of  law, 
fraudulent  and  void  as  to  the  transferror's  creditors.^' 

If  the  failure  to  register  a  transfer  of  shares  is  explained,  and  the 
presumption  of  fraud  rebutted,  in  those  jurisdictions,  at  least,  where 
it  is  rebuttable,  the  title  of  the  transferee  will  prevail  as  against  cred- 
itors of  the  transferror,  even  though  they  may  attach  the  shares  in  ig- 
norance of  the  transfer.^'    'The  ground,"  said  the  Connecticut  court, 

T9  Pinkerton  t.  Railroad  Co.,  42  N.  H.  424,  1  Gamming,  Gas.  Prir.  Goip.  662. 
Wheve  a  transfer  is  made  at  a  distance  from  the  oiBce  of  the  corporation,  and 
in  another  state,  and  the  old  certificates  are  surrendered,  and  new  ones  issned 
by  the  transfer  agent  of  the  corporation  appointed  for  that  purpose  in  such  state, 
proof  that  the  proper  eridence  of  such  transfer  was  sent  to  the  keeper  of  the 
stock  record,  to  be  entered,  by  the  earliest  mail,  although  not  receiTcd  until  an 
attachment  was  levied,  will  be  a  sufficient  explanation  of  the  want  of  deliTcry, 
and  the  transfer  will  be  good  as  against  the  attaching  creditor.  Pinkerton  t. 
Railroad  Co.,  supra.  But  where  a  pledge  of  stock  was  made  in  Boston  by  a 
transfer  of  the  certificates  to  the  pledgee,  and  nothing  more  was  done  for  nearly 
a  month,  and  then  the  old  certificates  were  surrendered,  and  new  ones  issued  by 
the  transfer  agent  there,  and  notice  giyen  by  the  first  mail  to  the  office  of  the 
corporation  in  New  Hampshire,  it  was  held  that  the  transfer  was  not  good  as 
against  an  attachment  levied  on  the  shares  in  New  Hampshire  before  the  issu- 
ance of  the  new  certificates,  and  the  notice  to  the  office.  Pinkerton  v.  Railroad 
Co.,  supra. 

T3  Colt  v.  Ives.  31  Conn.  25;  U.  S.  v.  Vaughan,  8  Bin.  (Pa.)  304. 
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''on  which  stock  sold,  but  not  legally  transferred  (that  is,  on  the 
books),  is  open  to  attachment  by  the  creditors  of  the  vendor,  is  the 
same  npon  which  personal  chattels  sold  but  retained  in  the  possession 
of  the  vendor  are  liable  to  attachment  by  the  vendor's  creditors.  The 
principle  in  each  case  is,  that  the  retention  of  possession  is  a  badge 
of  fraud;  that  is,  is  evidence  of  a  frandnlent  secret  trust.  •  •  ♦ 
But  It  is  well  settled  that  this  retention  of  possession  in  every  caae  is 
only  a  badge;  that  is,  is  evidence  of  fraud,  to  be  regarded  as  conclu- 
sive where  the  retention  of  possession  is  voluntary  and  unneces- 
sary." ^* 

Ismjumoe  of  Now  Certificate. 

A  transfer  on  the  books  of  the  corporation  is  sufficient  to  vest  the 
title  in  the  tranaferee,  witiiout  the  issuance  of  a  new  certificate  in  the 
name  of  the  transferee.^*  The  certificate,  as  we  have  seen,  is  merely 
evidence  of  title  to  shares,  and  is  not  at  all  necessary  to  constitute 
one  a  stockhold^.^* 

FOBGBD  AND  UNAUTHOBIZED  TBANSFEB& 

163.  Oertiflcates  of  stock  are  not  nefcotiable  instniments, 

unlesB  expressly  made  so  by  statute.  Therefore  a 
transferee  under  a  forged  assignment  and  power  of 
attorney  acquires  no  title  as  against  the  true  owner. 
And  the  same  is  true  of  an  unauthorized  transfer 
by  one  who  has  stolen  or  found  a  certlfloate  in- 
dorsed in  blank  by  the  true  owner. 

164.  A  transfer  of  certificates  of  stock  by  one  who  holds 

the  legal  title  in  trust,  but  who  appears  as  absolute 
owner  on  the  books  of  the  corporation,  conveys  a 
good  title,  as  against  the  cestui  que  trust,  if  the 
transferee  is  an  innocent  purchaser  for  value  and 
without  actual  or  constructive  notice  of  the  trust, 
but  not  otherwise. 

T«Oolt  T.  Ivefl,  sapra. 

T5  Ohoutean  Spring  Co.  t.  Harris,  20  Mo.  888. 

T«  Ante,  p.  Sie. 
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166.  If  the  owner  of  a  certificate  of  stock-  allows  another 
to  appear  as  owner,  with  full  power  to  dispose  of 
it,  and  innocent  third  persons  are  thus  led  into 
dealings  with  the  apparent  owner,  they  will  acquire 
title,  as  against  him,  by  estoppel. 

166.  The  doctrine  of  lis  pendens,  as  constructive  notice, 
does  not  apply  to  transfers  of  stock.  , 

Certificates  of  shares  of  stock  in  a  corporation  are  not  negotiable 
instruments,  like  bills  and  notes,  unless,  as  is  the  case  in  some  juris- 
dictions, they  are  expressly  made  so  by  statute.  And  no  mere  usage 
among  stockbrokers  or  others  can  make  them  so,  for  no  usage  is  good 
if  it  conflicts  with  an  established  principle  of  law.''  Oer'tiflcates  of 
stock  are  on  the  same  footing  as  other  nonnegotiable  choses  in  ac- 
tion, and  they  are  subject,  therefore,  to  the  general  rule  that  an  as- 
signor can  transfer  no  better  title  than  he  has  himself.'*  It  follows 
from  this  principle  that,  in  the  absence  of  negligence  on  the  part  of 
the  owner  of  stock  sufficient  to  operate  as  an  estoppel  against  him,  a 
transfer  by  a  person  who  has  no  title  to  shares,  and  no  authority  from 
the  owner  to  transfer  the  same,  gives  the  transferee  no  title,  as 
against  the  owner,  though  he  may  have  purchased  them  in  good  faith 
for  value,  and  without  notice  of  the  want  of  title  or  authoritv  in  the 
transferror.  It  is  accordingly  well  settled  that,  in  the  absence  of  neg- 
ligence, a  forged  indorsement  and  transfer  of  certificates  of  stock  can- 
not divest  the  owner  of  his  title,  nor  confer  any  rights,  as  against 
him,  upon  the  transferee;  apd  if  the  corporation  recognizes  the 
forged  indorsement,  and  transfers  the  stock,  so  that  the  certificate  is 
lost  to  the  real  owner,  it  may  be  compelled  to  replace  it,  or  to  pay 
him  its  value.'*    On  the  same  principle,  an  innocent  purchaser  of  a 

TTEast  Birmingham  Land  Co.  t.  Dennis,  85  Ala.  565,  5  South.  317,  1  Cnm- 
ming,  Cas.  Priv.  Corp.  647,  W.  D.  Smith,  Cas.  Corp.  76. 

T8  East  Birmingham  Land  Co.  v.  Dennis,  supra.  And  see  Sewall  t.  Power 
Co.,  4  Allen  (Mass.)  277,  282;  Shaw  y.  Spencer,  100  Mass.  882;  Pollock  ▼.  Bank,. 
7  N.  Y.  274;  President,  Directors  ft  Co.  of  Mechanics'  Bank  t.  New  York  &. 
N.  H.  R.  Co.,  18  N.  Y.  599;  Barstow  v.  Mining  Co.,  64  Cal.  388;  Hall  r.  Road 
Co.,  70  111.  673;  Western  Union  Tel.  Co.  t.  Davenport,  97  U.  S.  369,  1  Gum- 
ming, Cas.  PriT.  Corp.  643. 

T»  Western  Union  Tel.  Co.  t.  Davenport,  97  U.  S.  869,  1  Camming,  Cas.  PtIt* 
Corp.  643;    Hildyard  v.  Soulh-Sea  Co.,  2  P.  Wms.  76;    Sewall  v.  Power  Co.,  *• 
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certificate  of  stock  indorsed  in  blank  by  the  owner,  and  stolen  from 
him,  or  lost  by  him,  without  negligence  on  his  part,  acquires  no  title, 
as  against  the  owner.*®  ''Neither  the  absence  of  blame  on  the  part 
of  the  officers  of  the  company  in  allowing  an  unauthorized  transfer 
of  stock,  nor  the  good  faith  of  the  purchaser  of  stolen  property,  will 
avail  as  an  answer  to  the  demand  of  the  true  owner.  The  great 
principle  that  no  one  can  be  deprived  of  his  property  without  his 
assent,  except  by  the  processes  of  the  law,  requires,  in  the  cases  men- 
tioned, that  the  property  wrongfully  transferred  or  stolen  should  be 
restored  to  its  rightful  owner."  ®* 

One  who  is  entitled  to  stock,  certificates  for  which  have  been 
wrongfully  transferred  to  another,  may  maintain  a  bill  in  equity  to 
have  the  wrongful  certificates  canceled,  and  certificates  issued  to 
himself,  if  the  loss  of  the  stock  cannot  be  adequately  compensated  in 
a  common-law  action.'* 

Liability  of  Transferee. 

A  corporation  may  maintain  an  action  for  damages  against  a  per- 
son who  presents  a  forged  or  unauthorized  power  of  attorney  to  trans- 
fer stock,  upon  the  faith  of  which  the  corporation  transfers  the  tiiiock 
and  suffers  loss,  though  such  person  acted  in  good  faith.** 

Tramfera  hy  Trustees. 

Where  the  person  who  appears  on  the  books  of  the  corporations  as 
the  absolute  owner  of  stock  holds  the  stock  in  trust,  a  purchaser  and 
transferee  from  him,  if  he  has  actual  or  constructive  notice  of  the 
trust,  takes  subject  to  the  equitable  rights  of  the  cestui  que  trust. 
And,  if  the  certificate  shows  on  its  face  that  it  is  held  in  trust,  trans- 
ferees are  charged  wih  notice  of  the  trust,  and  with  the  duty  of  inquir- 
ing into  the  authority  of  the  holder  to  transfer  the  same.**     The  rule* 

Allen  (Mass.)  277;  Pratt  v.  Manufacturing  Co.,  123  Mass.  110;  Pollock  v.  Bank, 
7  N.  Y.  274;  Machinists*  Nat.  Bank  v.  Field,  126  Mass.  345,  2  Gumming,  Oas. 
Priv.  Corp.  175.    And  see  Taflft  v.  Railroad  Co.,  84  Cal.  131,  24  Pac.  436. 

so  Efl9t  Birmingham  Land  Co.  v.  Dennis,  85  Ala.  5Go,  5  South.  olT,  1  Cum- 
ming,  Cas.  Priy.  Corp.  647,  W.  D.  Smith  Cas.  Corp.  76;  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441.  42  N,  E.  988;  Barstow  v.  Mining  Co.,  64  Cal.  388,  1 
Pac.  349;  Sherwood  v.  Mining  Co..  50  Cal.  412. 

•I  Western  Union  Tel.  Co.  v.  Davenport,  supra. 

•t  Walker  v.  Railway  Co.,  47  Mich.  338,  11  N.  W.  187.    See  post,  p.  435. 

8s  Boston  &  A.  R.  Co.  v.  Richardson,  135  Mass.  473. 

«*  Shaw  T.  Spencer,  100  Mass.  382.    Bui  see  Albert  ▼.  Bank,  1  Md.  Ch.  407. 
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is  different  where  tbe  transferee  of  a  certificate  ha£  no  notice  tliat  it 
is  held  in  trust,  and  there  is  nothing  to  put  him  on  inquiry.  It  is  a 
general  rule  that  when  the  legal  title  to  property,  and  the  apparent 
unlimited  power  of  disposition,  are  Tested  in  a  person,  the  rights  of  a 
purchaser  from  him  for  a  yaluable  consideration,  without  notice  of 
a  secret  trust  upon  which  the  property  is  held,  are  unaffected.  The 
purchaser  in  such  a  case  acquires  an  equity  equal  to  the  outstanding 
equity  of  which  he  has  no  notice,  and  this,  coupled  with  the  legal 
title,  prevails  against  the  prior  equity.  This  principle  is  applicable 
to  transfers  of  certificates  of  stock.  If  a  person  who  holds  the  legal 
title  to  certificates  in  trust  appears  on  the  books  of  the  corporation 
as  the  absolute  owner,  a  purchaser  and  transferee  of  the  certificates 
for  value,  and  without  actual  or  constructive  notice  of  the  trust,  ac- 
quires a  good  title,  as  against  the  cestui  que  trust.  And  this  is  true 
whether  his  transfer  has  been  registered  on  the  books  of  the  corpora- 
tion or  not.**  This  applies  to  transfers  by  executors.  In-  the  case 
of  executors,  however,  purchasers  of  stock  from  them,  knowing  their 
character,  are  chargeable  with  notice  of  the  contents  of  the  will.** 
At  eommon  law,  executors  have  the  same  power  over  the  disposition 
of  the  testator's  personal  property  as  the  testator  himself  would  have, 
except  in  so  far  as  there  may  be  restrictions  in  the  will;  and,  where 
such  is  the  case,  he  has  power  to  sell  stock  belonging  to  the  estate, 
and  innocent  purchasers  will  acquire  title,  though  he  may  be  selling 
the  same  to  convert  it  to  his  own  use.*^  If  his  powers  are  restricted 
by  statute,  as  is  now  generally  the  case,  a  sale  of  stock  must  be  made 
in  compliance  with  the  statute,  or  no  title  will  pass.  Thus,  if  an  ex- 
ecutor sells  stock  belonging  to  the  estate  at  a  private  sale,  without  an 
application  to  the  court,  when  a  statute  authorises  a  sale  at  public 
auction  only,  unless  an  order  of  court  is  obtained  authorizing  a  pri- 
vate sale,  the  sale  passes  no  title  to  the  stock,  though  the  transfer  is 
entered  on  the  books  of  the  corporation.** 

••  Winter  t.  Gaslight  Co.,  89  Ala.  544,  7  South.  773,  2  Gumming,  Caa.  Priv 
Corp.  168.    And  tee  Weyer  v.  Bank,  67  Ind.  198;  Albert  t.  Bank,  1  Ifd.  Ch. 
407;  Lowry  v.  Bank,  Taney,  310,  Fed.  Gas.  No.  8,581. 

••  See  Lowry  t.  Bank,  Taney,  310,  Fed.  Gas.  No.  8,581. 

•T  Lowry  t.  Bank,  snpra;  Weyer  t.  Bank,  57  Ind.  198L 

••  Weyer  t.  Bank,  supra. 
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Estoppel  of  True  Ovmar  in  Oass  of  UnautJurrized  Uramfer. 

Certificates  of  stock  and  anauthorized  transfers  are  subject  to  the 
doctrine  of  eqnitable  estoppel.  According  to  this  doctrine,  if  the  true 
o¥niier  of  certificates  of  stock  holds  out  another,  or  allows  him  to  ap- 
pear, as  having  full  power  of  disposition  thereof,  and  innocent  third 
persons  are  thus  led  into  dealing  with  the  apparent  owner,  they  will 
be  protected,  as  against  any  claim  by  the  true  uwner.**  Their  rights 
in  such  cases  do  not  depend  upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are  based  upon  the  conduct  of 
the  real  owner,  which  precludes  him  from  disputing,  as  against  them, 
the  existence  of  the  title  or  authority  which,  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  transfer.**  In  McNeil  v.  Tenth  Nat.  Bank,*^ 
the  owner  of  shares  in  a  corporation  delivered  to  his  brokers,  to  se- 
cure a  balance  of  account,  the  certificates  of  the  shares,  indorsed 
with  a  blank  assignment  and  irrevocable  power  to  transfer  the  same 
on  the  books  of  the  corporation,  signed  and  sealed  by  himself,  and  ex- 
pressed to  be  ''for  value  received";  and  the  brokers,  without  his 
knowledge  or  consent,  pledged  the  shares,  for  their  own  indebtedness, 
to  one  who  had  no  actual  knowledge  of  the  title  under  which  they 
held.  It  was  held  that  the  pledgee  of  the  brokers  acquired  a  good 
title  to  the  shares,  as  against  the  owner,  who  was  estopped  to  deny 
the  apparent  title  of  the  brokers  under  his  indorsement  and  irrevocable 
power  of  attorney. 

This  doctrine  applies  only  on  the  ground  that  the  owner  of  the 
stock  allows  the  holder  of  the  certificate  to  appear  as  owner.  It  does 
not  apply,  therefore,  where  the  holder  of  the  certificate,  in  transfer- 
ring it  without  authority,  does  not  pretend  to  own  the  stock  and  to 
aet  for  himself,  but  claims  to  act  for  the  owner,  and  under  authority 
from  him.  In  such  a  case  the  owner  would  not  be  estopped  unless 
he  held  the  transferror  out  as  having  the  particular  authority  claimed. 

••  McNeil  T.  Bank,  46  N.  T.  826,  1  Gamming,  Gas.  Priv.  Gorp.  020,  W.  D. 
Smith,  Ou.  Gorp.  71;  Gherry  t.  Frost,  7  Lea  (Tenn.)  1;  Jarvis  ▼.  Rogers,  18 
Biaaa.  106;  Golonial  Bank  v.  Gady,  15  App.  Gas.  267,  1  Gumming,  Gas.  Priy. 
Gorp.  629;  Otis  t.  Gardner,  105  111.  436;  Mt.  Holly  Lnmberton  &  Medford  Turn- 
pike Go.  T.  Penee,  17  N.  J.  Eq.  117;  Prall  v.  Tilt,  28  N.  J.  Bq.  479;  Walker  t. 
Railway  Go.,  47  Mich.  888,  11  N.  W.  187;  Burton's  Appeal,  93  Pa.  St  214. 

so  McNeil  v.  Bank,  supra.  •!  Supra. 
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In  Merchants'  Bank  of  Canada  t.  Liyingston,*'  a  pledgee  of  a  certifi- 
cate of  stock  which  was  hidorsed  by  the  owner  in  blank,  with  an  ir- 
revocable power  of  attorney  to  transfer  the  same  on  the  books  of  the 
corporation,  applied  to  the  plaintiff  for  a  loan,  offering  the  stock  as 
security.  He  did  not  claim  to  own  the  stock,  nor  ask  the  loan  on  his 
own  acconnt,  but  stated  that  he  wanted  it  for  his  client.  The  plain- 
tiff, in  good  faith,  made  the  loan,  and  took  the  certificate  as  security, 
and  contended  that  the  owner  was  estopped,  under  the  doctrine  of 
McNeil  y.  Tenth  Nat.  Bank.  It  was  held  that  there  was  no  es- 
toppel, as  the  owner  had  not  held  the  pledgee  out  as  having  authority 
to  borrow  money  for  him  and  pledge  the  stock  as  security,  though  he 
would  have  been  estopped  if  the  pledgee  had  sold  or  pledged  the  stock 
as  his  own,  as  he  was  clothed  with  apparent  ownership. 

Simply  intrusting  the  possession  of  a  certificate  of  stock  to  an- 
other as  depositary,  pledgee,  or  other  bailee,  or  even  under  a  condi- 
tional, executory  contract  of  sale,  will  not  preclude  the  owner  from 
asserting  his  title  in  case  of  an  unauthorized  disposition  of  it  by  the 
person  so  intrusted;  for  the  mere  possession  of  chattels,  by  whatever 
means  acquired,  if  there  is  no  other  evidence  of  property  or  authority 
to  sell  from  the  true  owner,  will  not  enable  the  possessor  to  give  a 
good  title.** 

If  an  indorsement  of  assignment  and  power  of  attorney  on  a  cer- 
tificate of  stock  is  sufficient  to  put  persons  dealing  with  the  holder 
upon  inquiry  as  to  his  title,  or  if  it  may  mean  on  its  face  either  an 
absolute  transfer,  or  a  transfer  for  a  particular  purpose  only,  persons 
who  take  the  stock  from  the  holder  are  chargeable  with  notice  of  his 
title,  and  the  owner  will  not  be  estopped,  as  against  them,  to  deny 
that  the  transfer  was  absolute.  This  principle  was  applied  in  Colonial 
Bank  v.  Cady,**  where  the  executors  of  the  former  owner  of  shares 
indorsed  the  certificates  with  an  assignment  and  power  of  attorney  in 
blank,  and  sent  them  to  a  broker  for  the  purpose  of  having  them  reg- 
istered in  their  names  as  executors.  The  broker  fraudulently  deposit- 
ed the  certificates  with  a  bank  as  security  for  advances.  It  was  held 
that  the  bank  acquired  no  title  to  the  stock,  as  against  the  executors, 
though  it  took  the  certificates  in  perfect  good  faith,  and  without  ac- 

•«  74  N.  Y.  223;  2  Gumming,  Caa.  Priv.  Corp.  142. 

•s  McNeU  T.  Bank,  supra. 

•«  15  App.  Caa.  267,  1  Gumming,  Gaa.  Priv.  Gorp.  (520. 
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tnal  notice  of  the  character  in  which  the  broker  held  them,  and  for 
these  two  reasons:  In  the  first  place,  certificates  so  indorsed  by  ex- 
ecutors were  not  treated  on  the  stock  exchange  as  being  in  order,  or 
received  as  sufficient  security  for  advances,  unless  duly  authenticated, 
and  this  was  sufficient  to  put  the  bank  upon  inquiry.  In  the  second 
place,  the  conduct  of  the  executors  in  delivering  the  transfers  indorsed 
by  them  as  executors  was  consistent  either  with  an  intention  to  sell 
or  pledge  the  shares,  or  with  an  intention  merely  to  have  themselves 
registered  as  the  owners,  and  therefore  they  were  not  estopped  to 
assert  that  they  did  not  intend  an  absolute  transfer. 

Effect  of  Judicial  Pi'OceediTiga. 

The  question  how  far  a  purchaser  of  stock,  where  a  certificate  there- 
for is  outstanding,  is  affected  by  previous  or  pending  judicial  pro- 
ceedings concerning  the  ownership  of  the  stock,  is  not  altogether 
clear.  It  has  been  held  in  New  York  that  the  doctrine  of  lis  pendens 
does  not  apply  to  a  sale  of  shares  of  stock,  and,  therefore,  that  the 
pendency  of  an  action  concerning  the  title  to  shares,  the  certificate  of 
which  is  outstanding,  is  not  constructive  notice  to  one  who  purchases 
the  certificate,  and  that  a  judgment  rendered  after  the  transfer  does 
not  defeat  his  title.**  It  was  held  by  Judge  Woodruff,  in  the  circuit 
court  of  the  United  States  for  the  Southern  district  of  New  York,  that 
a  decree  of  a  court  having  jurisdiction  of  the  subject-matter  and  of 
the  paities,  vesting  the  title  to  stock  in  a  person  other  than  the  holder 
of  the  outstanding  certificate,  and  a  transfer  made  by  a  master  in 
pursuance  thereof,  and  made  known  to  the  corporation,  is  a  complete 
protection  to  the  corporation  against  purchasers  of  the  outstanding 
certificate,  though  they  pay  value  and  have  no  notice  of  the  decree."* 
Such  a  decree  and  transfer  could  not  affect  the  title  of  one  who  pur- 
chased the  outstanding  certificate  before  commencement  of  the  ac- 
tion, nor,  if  the  New  York  cases  are  sound,  after  the  commencement 

•B  Holbrook  t.  Zinc  Ck>.,  57  N.  Y.  616,  2  Gumming,  Gas.  Priy.  Gorp.  152.  Gom- 
pare  Leltch  t.  Wells,  48  N.  Y.  585.  The  pendency  of  an  action  in  another  state 
concerning  the  title  to  stock  would  not  be  notice  to  a  purchaser  of  the  outstand- 
ing certificate,  even  If  the  doctrine  of  lis  pendens  were  applicable  to  a  sale  of 
shares.    Holbrook  t.  Zinc  Go.,  supra. 

•^  Sprague  t.  Manufacturing  Go.,  10  Blatchf.  173,  Fed.  Gas.  No.  13,249,  1  Gum- 
ming, Gas.  PriT.  Gorp.  661« 
GlkJ?r.Corp.— 28 
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of  the  action,  but  before  the  decree.*^  And  the  later  cases  tend  to 
hold  that  a  purchaser  of  outstanding  certificates,  without  notice,  even 
after  a  decree  in  a  suit  to  which  he  was  not  a  party,  declaring  them 
void  and  canceling  them,  would  not  be  affected  by  the  decree,  but 
could  hold  the  corporation  liable.** 

LIABILITY  OF  INDOBSEB  OF  FOBGED  OEBTIFIOAT& 

167.  Though  there  is  authority  to  the  contrary^  by  the 
better  opinion  one  who  indorses  a  oertifleate  of 
stock  in  blank  thereby  warrants  its  genuineness, 
and  will  be  liable  to  subsequent  bona  fide  purchasers. 

It  has  been  held  that  the  signing  of  a  transfer  in  blank  on  a  cer- 
tificate of  stock  is  a  warranty  of  the  genuineness  of  the  certificate, 
and  that  a  transferror,  therefore,  who  indorses  a  forged  certificate  in 
blank,  though  he  may  have  taken  the  same  in  good  faith,  and  may  be 
ignorant  of  the  forgery,  is  liable  to  subsequent  bona  fide  purchasers. 
In  Matthews  t.  Massachusetts  Nat.  Bank,**  a  stock  certificate  orig-. 
inally  for  2  shares  of  stock  in  the  name  of  one  Coe,  which  had  been 
fraudulently  altered  so  as  to  purport  to  be  for  200  shares  in  the  name 
of  the  defendant  as  collateral,  was  received  in  good  faith  by  the  de- 
fendant from  Coe  as  collateral  security  for  a  loan  from  him.  On  pay- 
ment of  the  loan  by  Ooe  the  defendant  signed  a  transfer  in  blank  upon 
the  back  of  the  certificate,  and  delivered  it  to  Coe.  Afterwards  the 
plaintiff,  in  good  faith,  received  the  same  certificate  from  Coe  as 
collateral  security  for  a  loan  then  made  to  him.  The  plaintiff's  debt 
was  not  paid  by  Coe,  and,  the  certificate  proving  worthless,  the  plain- 
tiff sued  the  defendant  for  damages,  on  the  ground  that  the  defend- 
ant, by  its  indorsement,  warranted  the  certificate  to  be  genuine.  It 
was  held  that  he  could  recover. 

•T  Holbrook  t.  Zinc  Co.,  supra;  Joslyn  t.  DUtilling  Co.,  44  Minn.  183,  46  N. 
W.  337,  2  Gumming,  Caa.  Priv.  Corp.  177;  Bean  v.  Trust  Co.,  122  N.  Y.  622, 
26  N.  E.  11,  2  Gumming,  Gas.  Priy.  Corp.  179. 

•8  Cases  cited  in  the  preceding  note.    See  post,  p.  442. 

••  Holmes,  396,  Fed.  Gas.  No.  9,286. 
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UABILITY  OF  COBPOBATION  ARISING  FBOM  UNAU- 
THOBIZED  OB  INVAUD  TBANSFEB. 

168.  A  corporation  is  liable  to  the  owner  of  stock  if  it 

registers  a  forged  or  unauthorized  or  invalid  trans- 
fer, unless  the  owner  is  estopped  by  negligence. 

169.  If  the  holder  of  the  legal  title  to  a  oeiUflcate  of  stock 

appears  to  be  the  absolute  owner,  and  the  corpora- 
tion has  no  notice  that  the  fact  is  otherwise,  it  will 
incur  no  liability  to  the  equitable  owner  by  recog- 
nizing a  transfer  from  the  holder. 

As  we  have  just  seen,  in  the  absence  of  elements  of  estoppel  a 
forged  or  unauthorized  mdorsement  or  transfer  of  certificates  of 
stock  cannot  divest  the  owner  of  his  title,  nor  confer  any  rights,  as 
against  him^  upon  the  transferee.  If,  therefore,  a  corporation  recog- 
nizes a  forged  or  unauthorized  indorsement  and  transfer,  and  trans- 
fers the  stock  and  issues  a  new  certificate,  so  that  the  certificate  is 
lost  to  the  real  owner,  it  may  be  compelled  to  replace  it,  or  pay  him 
its  value.  And  it  can  make  no  difference  whatever  that  the  corpora- 
tion has  not  been  guilty  of  fraud  or  negligence.^®^  No  liability,  how- 
ever, will  attach  to  the  corporation  where  the  owner  of  the  stock  has 
been  negligent.  In  such  a  case  he  will  be  estopped  to  deny  the  title 
of  the  transferee,  and  this  estoppel  will  inure  to  the  benefit  of  the  cor- 
poration.*** 

Not  only  does  a  corporation,  in  permitting  a  transfer  of  stock  to  be 
made  under  a  power  of  attorney,  take  the  risk  of  the  power  of  attor- 
ney being  genuine  and  not  a  forgery,  and  of  its  being  authorized,  but 
it  also  takes  the  risk  of  its  validity  in  other  respects;  and  it  will  be 
liable  if  it  was  void  because  executed  by  a  married  woman,  or  if  it 
was  executed  by  an  infant  or  insane  person,  and  has  been  avoided. 
And  it  makes  no  difference  that  the  corporation  was  not  guilty  of 
actual  fault.**'    The  corporation  has  ample  means  to  protect  itself, 

100  Telegraph  Co.  t.  Davenport,  97  U.  S.  860,  1  Oumming,  Cas,  Priy.  Corp.  643; 
Tafft  T.  Railroad  Co.,  84  Cal.  131,  24  Pac.  436.  See  ante,  p.  428,  where  the  cases 
are  collected. 

101  Ante,  p.  431.  los  Chew  v.  Bank,  14  Md.  299. 
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for  it  may  refuse  to  recognize  a  power  of  attorney  until  satisfied  of 
its  genuineness  and  validity^  and  may  require  the  personal  attend- 
ance of  the  party  for  the  purpose  of  determining  such  questions  of 
fact  as  may  give  rise  to  disputes.*"' 

If  the  holder  of  a  certificate  of  stock  appears  to  be  the  absolute 
owner,  and  the  corporation  has  no  notice  that  the  fact  is  otherwise, 
it  may  safely  issue  a  new  certificate  to  his  transferee,  which,  if  taken 
in  good  faith  and  for  value,  will  vest  a  perfect  title  in  him;  and  in 
sucb  a  case  no  liability  attaches  to  the  corporation,  in  favor  of  an 
equitable  owner  of  the  shares,  for  permitting  the  transfer  and  is- 
suing the  new  certificate.***  But,  for  the  protection  of  the  equitable 
owner  of  shares,  the  corporation  is  bound  to  use  reasonable  care  in 
recognizing  transfers  and  issuing  new  certificates;  and  if,  by  the 
form  of  the  certificate  or  otherwise,  the  corporation  has  notice  that 
the  transferror  is  not  the  absolute  owner,  but  holds  the  shares  by  such 
a  title  that  he  may  not  have  authority  to  transfer  them,  the  cor- 
poration is  not  obliged,  without  evidence  of  such  authority,  to  issue  a 
certificate  to  his  assignee;  and  if,  without  making  any  inquiry,  it  does 
issue  a  new  certificate,  and  the  equitable  owner  is  injured  thereby,  he 
may  hold  the  corporation  liable,  and  this  without  proof  of  fraud  or 
collusion.  All  the  authorities  agree  that  the  corporation  is  liabk- 
where  it  has  notice  that  the  transferror  holds  the  stock  in  trust,  and 
issues  a  new  certificate  without  inquiry  as  to  whether  the  transfer  is 
authorized.*** 

In  case  of  transfers  by  an  executor,  the  corporation  is  chargeable 
with  notice  of  the  will  and  its  contents.  But,  since  an  executor  has 
authority  to  sell  stock  to  pay  debts  of  the  testator,  the  corporation 
does  not  render  itself  liable  by  registering  a  transfer  by  him,  if  it  has 
no  reasonable  ground  for  supposing  that  he  is  misapplying  the  as- 
sets, though  the  stock  may  be  specifically  bequeathed.***  If,  however, 
it  has  reasonable  grounds  for  supposing  the  executor  is  misapplying 
the  assets,  and  permits  a  transfer,  it  will  be  liable.*** 

los  Chew  T.  Bank,  supra. 

104  Loring  T.  SalisbniT  Mills,  125  Maas.  ISO. 

109  Loriiig  T.  Saliabnry  MiUa,  supra;    Bhaw  t.  Spencer,  100  Maas.  382. 

109  Lowry  t.  Bank.  Taney,  310,  Fed.  Caa.  No.  8,581. 

lOT  Lowiy  T.  Bank,  supra. 
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UABIUTY   OP   OOBPOBATION   ON   CEBTIFICATES   ISSUED 
PBAXJDULBNTLY,  WITHOUT  AUTHOBITY,  ETC. 

170.  If  the  ofELcers  of  a  corporation,  having  apparent  author^ 

ity  to  issue  certiflcates,  issue  certificates  fraudu- 
lently, or  without  actual  authority,  or  by  mistake, 
to  persons  not  entitled  thereto,  it  will  be  liable  to 
bona  fide  purchasers  and  transferees  thereof! 

171.  If  a  corporation  registers  a  transfer  and  issues  a  new 

certificate  *  without  surrender  of  the  outstanding 
certificate,  it  will  be  liable  on  both  certificates  to 
bona  fide  purchasers  and  transferees  thereof. 

A  corporatloii,  by  issuing  a  certificate  of  stock  alBrmiiig  that  the 
person  designated  therein  is  the  owner  of  a  certain  number  of  shares, 
transferable  in  the  manner  indicated  thereon,  becomes  estopped,  as 
against  bona  fide  purchasers  of  the  certificate,  to  say  that  it  was  is- 
sued without  authority,  or  to  a  person  not  entitled.  Therefore,  if  a 
corporation  recognizes  a  forged  or  unauthorized  transfer,  and  regis- 
ters the  same  in  the  name  of  the  transferee,  and  issues  a  new  cer- 
tificate to  him,  it  will  be  liable  to  bona  fide  purchasers  from  the 
transferee,  unless  there  is  some  element  of  estoppel,  as  against  the 
real  owner,  which  will  prevent  him  from  denying  the  transferee's 
title.  It  is  not  necessary  that  the  corporation  shall  have  been  guilty 
of  fraud  or  negligence.  By  thus  holding  the  transferee  out  as  the 
owner  of  stock,  it  is  estopped  to  deny  his  title,  as  against  bona  fide 
purchasers,**** 

Such  a  transfer  cannot  affect  the  title  of  the  real  owner,  where 
there  is  no  element  of  estoppel  against  him,  and  therefore  it  cannot 
substitute  the  purchaser  as  a  stockholder  in  his  stead.***  If  the  cor- 
poration had  power  to  issue  new  shares,  the  certificate  issued  to  the 
transferee  will  be  valid,  and  will  make  the  holder  a  stockholder.    If 

10  •  Mandlebaum  v.  Mining  Co.,  4  Mich.  465.  2  Camming,  Oae.  Priv.  Corp.  159; 
New  York  &  N.  H.  R.  Co.  t.  Schuyler,  34  N.  Y.  30,  2  Camming,  Cas.  Priv.  Corp. 
119;  Simm  t.  Telegraph  Co.,  5  Q.  B.  Div.  188,  2  Camming,  Cas.  Priv.  Corp.  165; 
Machinists'  Nat.  Bank  v.  Field,  12G  Mass.  345,  2  dimming,  Cas.  Priy.  Corp,  175. 

lot  See  dictom  in  Moores  v.  Bank,  111  U.  S.  156,  4  Sup.  Ct.  345,  2  Cumming, 
Cas.  Priv.  Corp.  144. 
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it  had  already  issued  fhe  full  amount  of  stock  authorized  by  its  char- 
ter, the  certificate  cannot  confer  rights  of  membership,  for  an  increase 
of  stock  would  be  ultra  yires  and  void;  and  the  remedy  of  a  purchaser 
is  by  action  against  the  corporation  for  damages,  in  which  he  may 
recover  the  value  of  the  stock.*** 

It  has  been  held  that  by  registering  a  forged  or  unauthorized  trans- 
fer, and  issuing  a  new  certificate  to  the  transferee,  the  corporation  is 
estopped  to  deny  the  validity  of  the  transfer,  even  as  against  the 
transferee  himself;  ***  but  by  the  better  opinion  the  estoppel  does 
not  operate  in  favor  of  the  transferee,  for  he  has  not  taken  the  cer- 
tificate on  the  faith  of  the  corporation's  conduct  ih  issuing  it  and  rec- 
ognizing the  transfer  as  valid,  but  on  the  faith  of  the  forged  or  unau- 
thorized assignment  and  power  of  attorney.***  And  the  corporation 
in  such  a  case  may  maintain  an  action  against  him  for  the  damages  It 
may  have  sustained.**'  Nor  does  a  corporation,  by  registering  a 
forged  or  unauthorized  transfer  and  issuing  a  new  certificate,  become 
liable  to  one  who  takes  the  certificate  with  notice  of  the  forgery  or 
want  of  authority,  or  of  facts  sufficient  to  put  him  upon  inquiry.*** 

If  an  officer  of  a  corporation,  whose  duty  or  apparent  duty  it  is  to 
issue  certificates  of  stock,  issues  spurious  certificates  to  himself  or  to 
another,  the  corporation  will  be  liable  to  bona  fide  purchasers  or 
pledgees  of  the  certificates  for  the  damages  sustained  by  them.*** 

110  See  the  cases  dted  In  note  108,  supra. 

111  Ashby  T.  Blackwell  2  Bden,  2M);  decision  of  Ldndlej,  J.,  in  Simm  t.  Tele- 
graph Co.,  5  Q.  B.  Div.  188,  2  Camming,  Ga^.  PtIt.  Corp.  166. 

lis  Decision  of  conrt  of  appeal  In  Slmm  ?.  Telegraph  Co.,  6  Q.  B.  DIt.  188, 
2  Cnmming,  Gas.  Priv.  Corp.  165;  Uildyard  t.  Sonth-Sea  Co.,  2  P.  Wma.  76: 
Boston  &  A.  R.  Co.  t.  Richardson,  135  Mass.  473.  See  Hall  t.  Road  Co.,  70  III. 
673. 

lis  Boston  A  A.  R.  Co.  r.  Richardson,  135  Mass.  473. 

114  See  Moores  y.  Bank,  111  U.  &  156,  4  Sup.  Ct  845,  2  Camming,  Gas.  Priy. 
Corp.  144. 

11 B  New  York  &  N.  H.  R.  Co.  t.  Schuyler,  84  N.  T.  30,  2  Gamming,  Gas.  Priy. 
Corp.  119;  Titus  y.  President,  etc.,  61  N.  Y.  237;  Tome  y.  Railroad  Co.,  39  Md. 
36,  17  Am.  Rep.  540;  Fifth  Aye.  Bank  y.  Forty-Second  St.  A  G.  St.  Ferry  R.  Co., 
137  N.  Y.  231,  33  N.  E.  378,  2  Gumming,  Gas.  Priy.  Corp.  149;  Bank  of  BatayU 
y.  New  York,  L.  B.  A  W.  R.  Co.,  106  N.  Y.  199,  12  N.  B.  433;  Manhattan  Beach 
Co.  y.  Hamed,  27  Fed.  484;  Shaw  y.  Mining  Co.,  13  Q.  B.  Diy.  103;  Allen  y,  RaU- 
road  Co.,  150  Mass.  200,  22  N.  E.  917;  Farrington  y.  Railroad  Co.,  150  Maas.  406, 
23  N.  E.  109;    post,  p.  525,  note  347. 
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There  will  be  no  liability,  however,  to  persons  who  take  the  certificates 
with  notice  of  their  hivaliditj,  or  with  knowledge  of  facts  suflQcient 
to  pnt  them  on  inquiry.***  If  the  corporation  had  authority  under 
its  charter  to  issue  additional  shares  of  stock,  such  certificates  will  be 
binding,  and  will  make  the  purchasers  stockholders.  If,  however, 
the  full  amount  of  stock  authorized  by  the  charter  had  already  been 
issued,  the  certificates  will  be  void,  and  the  purchaser's  only  remedy 
against  the  corporation  is  an  action  for  damages.**^ 

No  liability  will  attach  to  a  corporation,  in  the  absence  of  negli- 
gence, on  account  of  certificates  fraudulently  issued  by  an  officer,  if 
the  issuance  of  them  had  no  relation  whatever  to  the  authority  con- 
ferred upon  him.**' 

A  stock  certificate  issued  by  a  corporation  having  power  to  issue 
the  same,  in  which  it  is  stated  that  a  designated  person  is  the  owner 
of  a  certain  number  of  shares  of  stock  transferable  on  the  books  of 
the  corporation,  on  the  indorsement  and  surrender  of  the  certificate, 
is  a  continuing  affirmation  as  to  the  ownership  of  the  stock,  and  that 
the  corporation  will  not  transfer  the  stock  upon  its  books  unless  the 
certificate  is  first  surrendered.  It  is  an  assurance  to  the  commercial 
world  that  the  shares  of  stock  are  the  property  of  the  person  desig- 
nated, and  that  he  has  the  power  and  right  to  transfer  and  sell  the 

11  •  Moorai  T.  Bank,  111  U.  B.  156,  4  Sup.  Ct.  345,  2  Gumming,  Cai.  PriT.  Corp. 
144.  In  this  case  the  plaintiff  ient  money  to  the  cashier  of  the  defendant  banlK 
on  his  representation  that  he  owned  stoclt  in  the  banls  which  he  would  transfer  to 
her  as  collateral  to  secure  the  loan.  He  fraudulently  signed  and  issued  a  certificate 
directly  to  her,  using  blank  certificates  which  had  been  signed  by  the  president,  and 
left  with  him  to  be  used  if  needed,  and  marked  the  stub  in  the  certificate  book  so  as 
to  show  that  the  blank  had  been  destroyed.  The  certificate  showed  on  its  face 
that  stock  was  transferable  only  on  the  books  of  the  bank,  and  on  surrender  of  the 
original  certificate.  Of  course,  the  plaintiff  never  saw  any  original  certificate,  and 
no  certificate  was  or  could  have  been  surrendered,  and  there  was  no  evidence  that 
the  bank  had  ever  ratified  the  transaction,  or  received  any  benefit  from  it.  It  was 
held  that  the  plaintiff  could  not  hold  the  bank  liable.  And  see  Farrington  v.  Rail- 
road Co.,  150  Mass.  406,  23  N.  E.  109;  Hill  v.  Publishing  Co.,  154  Mass.  172,  28 
N.  B.  142.  Compare  Allen  v.  Raihroad  Co.,  150  Mass.  200,  22  N.  B.  917;  Shaw  v. 
Mining  Co.,  18  Q.  B.  Dir.  103. 

iiT  See  the  cases  above  cited. 

118  Post,  p.  626,  and  cases  there  referred  to. 
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stock,  until  this  power  and  right  has  been  lawfully  terminated.^  ^*  It 
iB  therefore  not  only  the  right,  but  the  duty,  of  a  corporation  not  to 
register  a  transfer  on  its  books  and  issue  a  new  certificate  to  the 
transferee  without  production  and  surrender  of  the  original  cer- 
tificate. This  is  generally  expressly  required  by  the  terms  of  cer- 
tificates, or  by  the  charter  or  by-laws  of  the  corporation,  but  the  duty 
is  the  same  where  there  is  no  such  express  requirement^*^  If  a  cor- 
poration does  register  a  transfer  and  issue  a  new  certificate  without 
surrender  of  the  outstanding  certificate,  a  bona  fide  purchaser  of  the 
new  certificate  may  hold  it  liable  thereon.  If  the  corporation  had 
the  power  to  increase  its  stock,  he  will  be  entitled  to  shares.  If  it  had 
no  such  power,  the  purchaser  may  maintain  an  action  for  damages. 
Purchasers  of  the  outstanding  certificates  in  such  cases  have  a  right  to 
assume  that  no  transfer  has  been  made  by  the  corporation,  and  can- 
not be  affected  by  a  transfer  on  its  books  of  which  they  had  no  no- 
tice.^'^  If  the  corporation  refuses  to  recognize  them  as  stockholders 
by  reason  of  their  ownership  of  the  outstanding  certificate,  they  may 
maintain  an  action  against  it  for  damages,  and  recover  the  value  of 
the  stock."' 

REMEDY  AGAINST  COBFOBATION  FOB  REFUSAL  TO   REC- 
OGNIZE TRANSFER. 

172.  If  a  corporation,  without  legal  ground,  reftises  to  reo- 
ognize  and  register  a  transfer,  the  transferee  may 
sue  In  equity  to  compel  it  to  do  so,  or  may  sue  at 
law  to  recover  the  value  of  the  stock.  Some  of  the 
courts  hold  that  mandamus  is  not  a  proper  remedy, 
but  it  is  allowed  in  some  states. 

110  Joslyn  T.  Distilling  Co.,  44  Minn.  183,  46  N.  W.  837,  2  Cumming,  Caa.  Ptiy. 
Corp.  177. 

1^0  1  Cook,  stock,  Stockh.  &  Corp.  Law,  §§  358-3G0. 

i«i  See  Hall  t.  Road  Co..  70  111.  673. 

i««  First  Nat.  Bank  v.  Lanier,  11  Wall.  369;  New  York  &  N.  H.  B.  Co.  t. 
Schuyler,  34  N.  Y.  30,  2  Cumming,  Cas.  Priv.  Corp.  119;  Holbrook  v.  Zinc  Co., 
67  N.  Y.  616,  2  Cumming,  Cas.  Priv.  Corp.  152;  Bean  v.  Trust  Co.,  122  N.  Y.  622, 
26  N.  E.  11,  2  Cumming,  Cas.  Priy.  Corp.  179;  Josljn  t.  Distilling  Co.,  44  Minn. 
183.  46  N.  W.  337.  2  Cumming,  Caa.  Priv.  Corp.  177. 
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If  a  corporation  whose  shares  of  stock  are  transferable  only  on  its 
books  refuses  to  register  a  transfer,  without  legal  ground  for  such  re- 
fusal, a  court  of  equity  may  compel  it  to  register  the  transfer,  in  a  suit 
brought  by  the  transferee  for  that  purpose.^**  Or  the  transferee 
may  maintain  an  action  at  law  to  recover  damages  for  such  refusal, 
and  recover  the  value  of  the  stock.  He  may  maintain  an  action  ex 
delicto,  or  he  may  maintain  assumpsit,  for  the  law  implies  a  promise 
by  the  corporation  to  perform  the  duty  which  it  owes  to  transferees 
of  shares."* 

Some  of  the  courts  have  held  that  mandamus  is  not  a  proper  rem- 
edy to  compel  a  corporation  to  recognize  a  person  as  a  member,  or  to 
register  transfers.***  It  has  been  allowed,  however,  in  some 
states.*** 

The  mere  fact  that  the  purchaser  of  shares  is  a  rival  of  the  corpora- 
tion in  business,  and  has  been  engaged  in  competition  and  in  litiga- 
tion with  it,  and  is  hostile  to  it,  is  no  ground  for  the  refusal  of  a  court 
of  equity  to  compel  the  corporation  to  register  his  transfer."^  ' 

COMPELLING  COBPOBATION  TO  ISSUE  NEW  CEHTIFI- 

CATES. 

173.  A  corporatdon,  not  havingr  been  g^uilty  of  fraud  or 
-vnrong,  cannot  be  compelled  to  issue  new  certifl- 
cates  of  stock  -^hile  the  old  certiflcates  are  out- 
standing, unless  the  decree  protects  it  against  lia- 
bility on  the  outstanding  certiflcates. 

i»  Mechanics'  Bank  t.  Seton,  1  Pet  2UU:  Kice  t.  liockefeller.  134  N.  Y.  174, 
81  N.  E.  907,  2  Gumming,  Caa.  PriT.  Corp.  181.  Walker  t.  Detroit  Transit  Ry. 
Oa,  47  Mich.  838.  11  N.  W.  187. 

124  Ang.  &  A.  Corp.  I  381;  Kortright  t.  Bank,  20  Wend.  (N.  Y.)  91;  Morgan  v. 
Bank,  8  Serg.  &  R.  (Pa.)  73;  Sargent  t.  Insurance  Co..  8  Pick.  (Mass.)  90;  Case 
T.  Bank,  100  U.  S.  446;  Pinkerton  v.  Railroad  Co.,  42  N.  H.  424,  1  Camming, 
Oaa.  PriT.  Corp.  652;  Scripture  t.  Soapstone  Co.,  50  N.  U.  571,  1  Camming; 
Caa.  PriT.  Corp.  677. 

i«»  Lamphere  t.  Lodge,  47  Mich.  429.  11  N.  W.  268;. 

!«•  Green  Mount  A  S.  L.  T.  Co.  v.  Bulla,  45  Ind.  1;  State  v.  Mclver,  2  S.  C. 
25;    People  v.  Crockett,  9  Cal.  112;    In  re  Klaus,  67  Wis.  401,  29  N.  W.  582. 

i«T  Rice  T.  Rockefeller,  134  N.  Y.  174,  31  N.  B.  907,  2  Cumming,  Cas.  PHt. 
Corp.  181. 
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Since  a  certificate  of  stock  is  a  continuing  affirmation  by  the  cor- 
poration that  the  person  designated  is  the  owner  of  the  stock,  and 
has  the  right  to  transfer  the  same,  so  long  as  the  certificate  is  out- 
standing, and  it  will  be  liable  to  bona  fide  purchasers  of  the  certifi- 
cate, it  follows  that  the  court  cannot  compel  it  to  issue  a  new  certifi- 
cate on  the  ground  that  the  old  certificate  was  issued  to  the  wrong 
person  (there  having  been  no  fraud  on  the  part  of  the  corporation),  bo 
long  as  the  old  certificate  is  outstanding,  unless  by  the  decree  it  pro- 
tects the  corporation  against  liability  on  the  outstanding  certifi- 
cate.*** The  corporation  would  be  liable  to  bona  fide  purchasers  of 
the  outstanding  certificate  even  pending  a  suit  to  cancel  the  same  and 
to  compel  the  issuance  of  the  new  certificate,  for  the  doctrine  of  lis 
pendens,  as  we  have  seen,  does  not  apply  to  the  sale  and  transfer  of 
shares  of  stock.***  The  later  cases  seem  to  show  that  not  eyen  a  de- 
cree of  the  court  declaring  an  outstanding  certificate  void,  and  cancel- 
ing the  same,  would  relieye  the  corporation  from  liability  to  bona  fide 
purchasers  of  the  outstanding  certificate  without  notice  of  the  suit  or 
the  decree.*** 

!>•  JoslTn  T.  Distillins  Go.,  44  Minn.  188,  46  N.  W.  887,  2  Oomming,  Oaa.  PHt. 
Corp.  177;  Bean  t.  Trust  Co.,  122  N.  Y.  S22,  26  N.  B.  11,  2  Gumming,  Gas.  PHt. 
Corp.  179. 

IS*  Holbrook  t.  Zinc  Ca,  67  N.  T.  616,  2  Gamming,  Gas.  Priv.  Corp.  152. 

ISO  See  the  cases  cited  in  note  97,  supra.  But  see,  contra,  Sptague  t.  Mano- 
factoring  Go.,  IM.  Gas.  No.  18,249,  1  Gamming,  Gas.  Priy.  Gorp.  661. 
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OHAFTEB  XnL 

HANAOEMBNT  OF  00RP0RATI0N&-0FFI0BB8  AND  AGBNTS. 

174-177.  Powers  of  the  Majority  of  Stockholders. 

178-151.  By-Laws. 

182-184.  Stockholders'  Meetings. 

18&-188.  Votiiig. 

180-190.  Election  and  Appointment  of  Officers  and  Agents. 

191.  Qualifications  of  Directors  or  Other  Officers. 

192.  Powers  of  Directors. 

198-194.  Directors'  Meetings  and  Resolutions. 

196-197.  Authority  of  Other  Officers  and  Agents. 

198.  Notice  to  Officer  as  Notice  to  Corporation. 

199.  Oontracts  between  Stockholder  and  the  Corporation. 

200.  Relation  between  Officers  and  Corporation. 

201-202.  Contracts  or  Other  Transactions  between  Officers  and  the  Corporation. 

208.  Liability  of  Officers  to  the  Corporation. 
204-206.  Remedies  against  Officers. 

208.  Liability  of  Officers  and  Agents  on  Contracts. 

207-209.  Liability  of  Corporation  for  Torts  of  Officers  and  Agents. 

210.  LiabiUty  of  Officers  and  Agents  to  Third  Persons  for  Torts. 

211.  Compensation  of  Officers. 

212.  RemoTal  of  Officers  and  Agents. 

218.  Relation  between  Officers  and  Stockholders. 


POWEBS  OF  THE  MAJORITY  OF  STOCKHOLDERS. 

174.  As  a  rule,  each  Bhareholder  in  a  corporation  is  bound 
by  all  acts  and  proceedings,  within  the  scope  of 
the  powers  and  authority  conferred  by  the  charter, 
which  shall  be  adopted  or  sanctioned  by  a  vote  of 
the  majority  of  the  corporation,  duly  taken  and 
ascertained  according  to  law. 

176.  But,  if  the  charter  invests  the  board  of  directors  or 
Other  agents  with  the  power  to  manage  the  con- 
cerns of  the  corporation,  the  power  is  exclusive, 
and  cannot  be  controlled  or  interfered  with  by  the 
stockholders,  their  remedy  being  to  elect  or  appoint 
new  directors  or  agents. 
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176.  The  majority  cannot  bind  the  minority  by  ultra  vires 

acts;  nor  can  they  defeat  or  impair  contract  rights 
between  the  corporation  and  individual  stock- 
holders; nor  can  they  act  firaudulently  or  oppress- 
ively«  as  against  the  minority. 

177.  There  is  much  conflict  as  to  the  power  of  the  major- 

ity to  bind  a  dissenting  minority  by  acceptance  of 
an  amendment  or  alteration  of  its  charter.  The 
position  of  the  courts  may  be  shortly  stated  thus: 

(a)  Where  the  legislature  has  not  reserved  the  power  to 

amend  the  charter — 

(1)  By  the  weight  of  authority,  the  legislature  can- 

not authorize  the  misjority  to  alter  the  char- 
ter in  any  material  respect,  without  the  con- 
sent of  the  minority. 

(2)  All  the  courts  agree  that  it  cannot  authorize  the 

miSJority  to  engage  in  a  new  and  different  en- 
terprise. 

(3)  Perhaps  all   the  courts  agree  that  immaterial 

changes  may  be  made,  to  facilitate  carrying 
out  the  objects  of  the  corporation. 

(4)  Some  courts  hold  that  a  material  alteration,  if 

not  a  great  or  radical  one,  may  be  made  to 
facilitate  carrsring  out  the  objects  of  the  cor- 
poration. 

(b)  Where  the  legislature  has  reserved  the   power  to 

alter  or  amend  the  charter — 

(1)  Some   courts   hold   that    each   stockholder   im- 

pliedly consents  that  the  minority  may,  under 
legislative  sanction,  engage  in  new  enterprises 
of  the  same  kind  as  that  authorized  by  the 
charter. 

(2)  Other  courts  hold  that  the   reservation  is  in- 

tended for  the  benefit  of  the  public,  and  can 
be  exercised  by  the  state  only,  and  that  it 
can  give  no  greater  power  to  the  majority 
than  if  it  did  not  exist. 
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It  is  a  fundamental  principle  that  the  majority  of  the  stockholders 
can  regulate  and  control  the  exercise  of  the  powers  conferred  upon  a 
corporation  by  its  charter,  and  that  the  majority  has  the  power,  by  a 
TOte  duly  taken  and  ascertained  according  to  the  law  by  which  it  is 
governed,  to  bind  the  minority  by  any  act  or  proceeding  which  is  with- 
in the  powers  and  authority  of  the  corporation.  Each  and  every 
shareholder  impliedly  agrees  that  the  will  of  the  majority  shall  gov- 
ern in  all  matters  coming  within  the  limits  of  the  charter  or  act  of  in- 
corporation.^ Thus,  the  majority  of  a  corporation  established  solely 
for  private  objects,  as  a  manufacturing  or  trading  corporation,  may 
wind  up  its  affairs,  close  out  its  business,  and  sell  its  property,  against 
the  dissent  of  the  minority,  whenever,  in  the  exercise  of  a  sound  dis- 
cretion, they  find  it  expedient  to  do  so.* 

Of  course,  the  majority  of  the  stockholders  have  no  power  to  bind 
the  minority  by  any  act  or  proceeding  that  is  not  within  the  powers 
conferred  upon  the  corporation  by  its  charter.  The  majority  repre- 
sents the  corporation,  and  it  can  legally  do  nothing  that  the  corpora- 
tion cannot  do  under  its  grant  of  power.  The  majority  cannot,  at 
least  in  the  absence  of  legislative  authority,  binding  upon  the  stock- 
holders, change  the  articles  of  association  or  charter.  They  cannot, 
by  resolution,  dissolve  the  corporation  before  expiration  of  the  time 
fixed  in  the  charter  or  articles  of  association,  without  the  consent  of 
all  the  members,  unless  express  authority  is  conferred  by  the  charter.^ 

And,  while  a  majority  of  the  stockholders  may  bind  the  individual 
stockholders  in  all  matters  legitimately  within  the  powers  of  the 
company,  and  subject  to  the  law  of  the  land,  they  cannot  impair  or 
defeat  contract  rights  between  the  corporation  and  individual  stock- 
holders.^ Thus,  where  a  corporation  has  issued  to  a  stockholder  a 
certificate  in  the  form  of  an  ordinary  certificate  of  stock,  but  contain- 
ing a  promise  by  the  corporation  to  pay  interest  thereon  until  the 

t  Durfee  T.  Railraad  Co.,  6  Allen  (Mass.)  230,  242,  1  Cumming,  Caa.  Pri\. 
Corp.  773;  Dudley  t.  Kentucky  High  School,  9  Bush  (Ky.)  678,  1  Gumming,  Gas. 
Priv.   Corp.  767. 

2  Treadwell  t.  Manufacturing  Co.,  7  Gray  (Mass.)  893.  But  see  Taylor  t. 
Ea**ie,  8  Hun  (N.  Y.)  1.  As  to  the  power  of  a  corporation  to  sell  its  property, 
and  the  limitations  thereon,  see  ante,  p.  142. 

s  Barton  t.  Association,  114  Ind.  220,  16  N.  E.  486. 

4  Durfee  t.  Railroad  Co.,  supra. 
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happening  of  a  specified  event,  it  cannot,  by  vote  of  a  majority  of  the 
stockholders,  without  his  consent,  oblige  him  to  receive  the  bond  of 
the  ccHiporation,  instead  of  money,  for  the  interest  on  such  certifi- 
cate.* 

Nor  can  the  holders  of  a  majority  of  the  stock  of  a  corporation  so 
conduct  and  manage  its  affairs  in  their  own  interest,  or  in  the  inter- 
est of  others,  as  t6  oppress  the  minority,  or  commit  a  fraud  upon  their 
rights.  If  they  attempt  to  do  so,  a  court  of  equity  will,  in  a  proper 
case,  grant  rdief,  at  the  suit  of  the  minority.*  **The  holders  of  a 
majority  of  the  stock  of  a  corporation  may  legally  control  the  com- 
pany's business,  prescribe  its  general  policy,  make  themselves  its 
agents,  and  take  reasonable  compensation  for  their  services.  But,  in 
thus  assuming  the  control,  they  also  take  upon  themselves  the  corrd- 
ative  duty  of  diligence  and  good  faith.  They  cannot  lawfully  manip- 
ulate the  company's  business  in  their  own  interests,  to  the  injury  of 
other  stockholders."  ^  It  is  not  every  question  of  mere  administra- 
tion or  of  policy  in  which  there  is  a  difference  of  opinion  among  the 
shareholders  that  gives  the  minority  a  right  to  claim  that  the  action 
of  the  majority  is  oppressive,  and  to  come  into  a  court  of  equity  for 
relief.  Generally,  the  will  of  the  majority  must  govern,  if  its  action 
is  within  its  corporate  powers.  "The  court,'*  it  was  said  in  a  New 
York  case,  ''would  not  be  justified  in  interfering,  even  in  doubtful 
cases,  where  the  action  of  the  majority  might  be  susceptible  of  differ- 
ent constructions.  To  warrant  the  interposition  of  the  court  in  fa- 
vor of  the  minority  shareholders  in  a  corporation  or  joint-stock  asso- 
ciation, as  against  the  contemplated  action  of  the  majority,  where 
such  action  is  within  the  corporate  powers,  a  case  must  be  made  out 
which  plainly  shows  that  such  action  is  so  far  opposed  to  the  true  in- 
terests of  the  corporation  itself  as  to  lead  to  the  clear  inference  that 
no  one  thus  acting  could  have  been  influenced  by  any  honest  desire  to 
secure  such  interests,  but  that  he  must  have  acted  with  an  intent  to 
subserve  some  outside  purpose,  regardless  of  the  consequences  to 
the  company,  and  in  a  manner  inconsistent  with  its  interests.  Other- 
wise the  court  might  be  called  upon  to  balance  probabilities  of  profit- 

■  McLaughlin  t.  Railroad  Co.,  8  Mich.  100. 

«  Ante,{).  389,  and  cases  there  cited;    Miner  t.  Ice  Co.,  03  Mich.  97,  58  N.  W. 
218,  2  GummiDg,  Cas.  Priv.  Corp.  234. 
T  Meeker  v.  Iron  Co.,  17  Fed.  48. 
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able  results  to  arise  from  the  carrying  out  of  the  one  or  the  other  of 
different  plans  proposed  by  or  on  behalf  of  different  shareholders  in  a 
corporation,  and  to  decree  the  adoption  of  that  line  of  policy  which 
seemed  to  it  to  promise  the  best  results,  or  at  least  to  enjoin  the  car- 
rying ont  of  the  opposite  policy.  This  is  no  business  for  any  court 
to  follow/'  • 

Where  Potoer  of  MamjOLgemefrd  is  in  the  Directors. 

When  the  charter  invests  a  board  of  directors  or  trustees  with  the 
power  to  manage  the  concerns  of  the  corporation,  the  power  is  exclu- 
sive in  its  character.  The  stockholders,  as  such,  in  their  collective 
capacity,  can  do  no  corporate  act  The  directors  are  their  represen- 
tatives, and  they  only  are  authorized  to  act*  Thus,  conferring  au- 
thority to  sell  and  convey  or  to  lease  the  property  of  the  corporation, 
or  to  execute  corporate  obligations,  is  the  exercise  of  a  corporate 
power,  and,  if  the  charter  requires  such  powers  to  be  exercised  by  the 
board  of  directors  or  trustees,  such  authority  cannot  be  conferred  by 
a  stockholders'  meeting.**  Nor  can  the  stockholders,  in  such  a  case, 
control  or  interfere  with  the  board  in  the  exercise  of  its  powers.  The 
courts  will  not,  even  on  the  petition  of  a  majority  of  stockholders, 
compel  the  board  to  do  an  act  contrary  to  its  judgment** 

Bower  to  Accept  Amendment  or  Alteration  of  Cha/rter. 

Difficult  questions  arise  as  to  the  power  of  the  majority  of  the  mem- 
bers of  a  corporation  to  bind  a  dissenting  minority  by  acceptance  of 
an  act  amending  or  altering  the  charter.  On  some  points  the  courts 
agree,  while  on  others  there  is  a  wide  difference  of  opinion,  and  a  con- 
flict in  the  decisions.  We  considered  in  a  previous  chapter  the  pow- 
er of  .the  state  to  amend  a  charter  irrespective  of  the  consent  of  the 
corporation.  We  are  to  consider  here  the  power  of  a  majority  of  the 
corporation  where  the  legislature  merely  authorizes  a  change,  leaving 
it  optional  with  the  corporation  whether  it  will  mpke  the  change,  or 
oontinue  under  the  original  charter. 

Even  where  the  legislature  has  not  reserved  the  power  to  alter  or 

•  Per  Peckhain,  J.,  in  Gamble  t.  Water  Co.,  12S  N.  Y.  91,  26  N.  H  201. 

•  McCuIIough  T.  Moss,  5  Denio  (N.  Y.)  575. 

!•  GashwUep  t.  Willis,  83  Cal.  11;  Conro  t.  Iron  Co.,  12  Barb.  (N.  Y.)  27;  Mc- 
Gnllonsh  t.  Moss,  5  Denio  (N.  Y.)  575. 

11  McCnllongb  t.  Moss,  5  Denio  (N.  Y.)  575;  Wright  y.  Lee,  2  S.  D.  596,  51 
N.  W.  706,  718.  714. 
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amend  a  charter,  there  iii  nothing  to  prevent  it  from  doing  so  with  the 
consent  of  all  the  members.  It  wonld  be  jast  like  the  case  where 
both  parties  to  a  contract  rescind  it  by  mutual  agreement,  and  sub- 
stitute a  new  contract.  It  seems  clear,  however,  that  the  legislature 
cannot,  where  it  has  not  reserved  the  power,  alter  a  charter  in  any 
material  respect, — ^that  is,  make  any  fundamental  change, — if  any  one 
of  the  stockholders  or  members  dissent,  for  it  would  thereby  impair 
the  obligation  of  the  contract  between  the  dissenting  member  and 
the  corporation.  Nor  can  it  authorize  a  majority  of  the  members  to 
make  the  alteration.  A  person,  in  becoming  a  member  of  a  corpora- 
tion, does  not  impliedly  agree  that  the  majority  of  the  members  shall 
have  the  power  to  bind  him  by  alteration  of  the  objects  of  the  incor- 
poration, or  by  altering  his  contract  of  membership.  The  majority  of 
the  members  have  no  more  power  to  alter  the  charter,  and  engage  in 
a  new  or  different  enterprise,  against  the  dissent  of  the  minority, 
than  two  members  of  a  partnership  of  three  would  have  the  power  to 
change  the  partnership  agreement  without  the  consent  of  the  third. 

A  leading  case  on  this  point  is  Natusch  v.  Irving."  In  this  case 
a  partnership  had  been  formed  for  life  insurance,  and,  after  it  was 
entered  into,  an  act  of  parliament  made  it  lawful  for  such  a  firm  to 
enter  upon  the  business  of  marine  insurance,  which  was  prohibited 
to  them  before.  A  majority  of  the  partners  determined  to  embark  in 
this  new  business,  but  Lord  Eldon  held  that  they  were  barred  from  do- 
ing so  by  the  contract  of  partnership,  unless  all  the  partners  agreed. 
And  in  England  the  same  doctrine  has  been  applied  to  corporations. 
And  so  it  has  been  held  in  this  country.*"  The  legislature,  if  it  has 
*  not  reserved  the  power  to  alter  or  amend  the  charter  of  a  corpora- 
tion, cannot  authorize  a  material  or  fundamental  amendment,  and 
put  it  in  the  power  of  a  majority  of  the  members,  even  by  express  pro- 
vision to  that  effect,  to  bind  the  minority  against  their  dissent;  for 

1*2  Coop.  t.  Cott  358,  Gow,  Partn.  (3d  Ed.)  576,  and  referred  in  Zabriskie 
V.  Railroad  Co.,  18  N.  J.  Eq.  178,  1  Camming,  Cas.  PriT.  Corp.  781,  784. 

IS  In  Ashton  y.  Burbank,  2  Dili.  435,  Fed.  Cas.  No.  582,  1  Camming,  Cas. 
PriT.  Corp.  902,  a  charter  aathorizing  a  company  to  transact  a  "life  and  acci- 
dent insurance"  basineM  was  amended  so  as  to  aathorize  it  to  do  tlie  business 
of  ''fire,  marine,  and  inland  insurance,"  and  the  amendatory  act  was  accepted  by 
a  majority  of  the  stockholders.  It  was  held  that  this  released  a  dissentinf 
member  from  liability  on  a  note  giren  by  liim  for  an  assessment  on  his  stock. 
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this  would  be  to  impair  the  contract  between  such  dissenting  mem- 
bers and  the  corporation,  and  the  act  would  be  unconstitutional. 

In  Proprietors  of  Union  Locks  &  Oanals  v.  Towne,**  the  original 
charter  of  a  corporation  empowered  it  to  render  the  Merrimack  river 
navigable  between  certain  points,  and  for  that  purpose  to  purchase 
lands,  not  exceeding  six  acres,  and  to  collect  tolls,  for  40  years,  not 
averaging  over  12  per  cent,  on  the  capital  invested.  Afterwards  an 
amendatory  act  was  passed,  on  the  petition  of  the  corporation,  abol- 
ishing all  limitation  upon  the  amount  and  duration  of  the  toll  collect- 
ed, and  authorizing  the  corporation  to  purchase  and  hold  100  acres 
of  land.  It  was  held  that  this  amendment  was  a  material  alteration 
of  the  charter,  and  discharged  a  dissenting  subscriber  to  stock  in  the 
corporation  from  liability  on  his  subscription.  On  the  same  prin- 
ciple it  has  been  held  that  a  subscriber  to  stock  in  a  railroad  com- 
pany was  released  from  liability  on  his  subscription  by  an  amend- 
ment of  the  charter,  without  his  consent,  superadding  to  the  original 
object  of  the  corporation  an  authority  to  establish  a  line  of  water 
communication  in  connection  with  the  railroad,  and  to  increase  the 
capital  stock  for  that  purpose.**  Like  decisions  have  been'  made 
where  the  charter  of  a  railroad  or  turnpike  corporation  was  amended 
so  as  to  aJlow  it  to  materially  change  the  location  of  the  road;** 
where  the  capital  stock  of  a  corporation  was  increased  from  f  50,000 
to  1150,000,  *'  where  railroad  corporations  were  authorized  to  con- 
solidate; *'  where  a  railroad  company  was  authorized  to  extend  its 
road.** 

The  general  rule,  however,  seems  to  be  well  settled  that  a  member 
of  a  corporation  cannot  claim  release  from  liability  on  his  subscrip- 
ts 1  N.  H.  44. 

ift  Hartford  &  N.  H  R.  Go.  t.  Croswell,  5  Hill  (N.  Y.)  383,  1  Gumming,  Gas. 
PriT.  Corp.  894. 

i«  Middlesex  Turnpike  Corp.  t.  Locke,  8  Mass.  2(i8;  Kenosha,  B.  &  R.  I.  B. 
Co.  T.  Marsh,  17  Wis.  13,  1  Gumming,  Gas.  Priv.  Corp.  897. 

IT  Hughes  ▼.  Manufacturing  Co.,  84  Md.  816,  330.  But  see  Schenectady  &  S. 
P.  R.  Co.  V.  Thatcher,  11  N.  Y.  lt)2. 

i«  Clearwater  v.  Meredith,  1  Wall.  25;  Kenosha.  R.  &  B.  1.  B.  Co.  v.  Marsh, 
17  Wis.  13,  1  Gumming,  Gas.  PriT.  Corp.  897;  Mowrey  t.  Bailroad  Go.,  4  Hiss. 
IS,  Fed.  Gas.  No.  0.891. 

!•  Stevens  y.  Railroad  Co.,  29  Vt.  545.    And  see  Zabriskie  t.  Railroad  Co.. 
post,  p.  468.    But  see  Durfee  t.  Railroad  Go.,  post,  p.  452. 
Glk.Pr.Gorp.— 29 
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tion,  or  otherwise  object,  because  the  majority  haye  made  an  im- 
material alteration  or  amendment  nnder  legislative  authority.  But 
there  is  much  diversity  of  opinion  as  to  what  alterations  are  material 
or  fundamental  within  the  rule.  If  the  alteration  does  not  material- 
ly affect  the  contract  between  the  corporation  and  its  members,  the 
majority  have  the  power  to  make  it  under  legislative  sanction,  and 
they  will  not  be  enjoined  at  the  suit  of  a  dissenting  member,  nor  will 
he  be  released  from  liability  on  his  subscription.  This  principle  has 
been  applied  to  amendatory  acts,  accepted  by  the  majority,  changing 
the  name  of  the  corporation,*^  enlarging  the  time  within  which  a  rail- 
road company  may  commence  and  complete  its  road,'^  or  an  hotel  com- 
pany may  construct  its  hotel;  **  changing  to  a  slight  extent  the  loca- 
tion or  grade  of  the  road  of  a  turnpike  or  railroad  company;  ••  au- 
thorizing the  issue  of  preferred  stock  for  the  purpose  of  raising  mon- 
ey; '*  increasing  the  number  of  directors.**  In  the  latter  case  it  was 
said  that  alterations  which  change  the  nature  and  purposes  of  the 
corporation,  or  of  the  enterprise  for  which  it  was  created,  are  funda- 
mental, while  those  which  work  no  material  change  are  not  funda- 
mental, and  that  an  alteration  increasing  the  number  of  directors, 
not  being  a  change  of  the  nature,  purpose,  or  character  of  the  cor- 
poration, or  of  the  enterprise,  but  of  the  machinery  by  which  that  pur- 
pose is  to  be  effected,  and  that  enterprise  carried  on,  is  not  fundamen- 
tal, and  may  therefore  be  accepted  by  a  majority  of  the  stockholders. 
Some  of  the  courts  have  gone  further  than  this,  and  have  held  that 
a  majority  of  the  stockholders  of  a  corporation  may  bind  the  minority 
by  acceptance  of  an  act  materially  altering  the  charter,  if  the  altera- 
tion is  made  in  order  to  facilitate  the  execution  of  the  object  for  which 
the  corporation  was  originally  established,  and  which  is  beneficial  to 
the  stockholders,  or  clearly  not  prejudicial,  while  some  have  said  that 

soTaggart  t.  Railroad  Co.,  24  Md.  563;  Clark  t.  NavigatioD  Co.,  10  Watte 
(Pa.)  364. 

>i  Taggart  t.  Railroad  Co.,  24  Md.  563;  Milford  &  C.  Turnpike  Co.  v.  Brush, 
10  Ohio,  111;    Agricultural  Branch  R.  Co.  v.  Winchester,  13  Allen  (Mass.)  29. 

««  Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  454.  ' 

>s  Milford  &  C.  Turnpike  Co.  y.  Brush,  10  Ohio,  111;  Banet  t.  Railrtwd  Co., 
13  111.  504;    Irvin  v.  Turnpike  Co.,  2  Pen.  &  W.  (Pa.)  466. 

24  Rutland  &  B.  R.  Co.  v.  Thrall,  35  Vt.  536;  Everhart  v.  Railroad  Co.,  28  Pa. 
8t.  339. 

»»  Mower  v.  Staples,  32  Minn.  284,  20  N.  W.  225. 
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thej  may  make  a  change  if  it  is  not  a  great  or  radical  one.  Such 
Beems  to  he  the  rule  in  New  York,  Illinois,  and  Missouri,  and  it  per- 
haps extends  to  other  states.'*  In  Banet  v.  Alton  &  S.  B.  Co.,'^  it 
was  said:  ^'An  alteration  in  a  charter  may  be  so  extensive  as  to  work 
a  dissolution  of  the  contract  of  subscription.  An  amendment  which 
essentially  changes  the  nature  or  objects  of  a  corporation  will  not  be 
binding  on  the  stockholders.  A  corporation  formed  for  the  purpose 
of  constructing  a  railroad  cannot  be  converted  into  a  company  to  con- 
struct an  improvement  of  a  different  character,  without  the  consent 
of  all  the  corporators.  A  road  intended  to  secure  the  advantages  of 
a  particular  line  of  travel  and  transportation  cannot  be  so  changed 
as  to  defeat  that  general  object.  The  corporation  must  remain  sub- 
stantially the  same,  and  be  designed  to  accomplish  the  same  general 
purposes  and  subserve  the  same  general  interests.  But  such  amend- 
ments of  the  charter  as  may  be  considered  useful  to  the  public  and 
beneficial  to  the  corporation,  and  which  will  not  divert  its  property  to 
new  and  different  purposes,  may  be  made,  without  absolving  the  sub- 
scribers from  their  engagements.  The  straightening  of  the  line  of 
the  road,  the  location  of  a  bridge  at  a  different  place  on  a  stream,  or 
a  deviation  in  the  route  from  an  intermediate  point,  will  not  have  the 
effect  to  destroy  or  impair  the  contract  between  the  corporation  and 
the  subscribers.  We  regard  these  conclusions  as  reasonable  and  just, 
and  as  well  calculated  to  facilitate  the  construction  of  improvements 
and  promote  the  best  interests  of  the  public  and  of  stockholders.  The 
incidental  benefits  which  a  few  subscribers  may  realize  from  a  par- 
ticular location  ought  not  to  interfere  with  the  general  interests  of  the 
public  and  of  the  great  mass  of  the  corporators.  These  interests  of 
the  public  and  of  the  corporation  may  with  propriety  be  consulted  and 
encouraged,  especially  where  the  alteration  will  not  operate  to  de- 
preciate the  value  of  the  stock.     A  shareholder  has  no  cause  to  com- 

>•  Illinois  RlTer  R.  Co.  t.  Zimmer,  20  111.  654;  Banet  t.  Railroad  Oc,  13  111. 
604;  Hartford  &  N.  H.  R.  Co.  ▼.  Croswell,  5  Hill  (N.  Y.)  888,  1  Camming.  Cas. 
Priv.  Corp.  894;  Pacific  R.  R.  v.  Renshaw,  18  Mo.  210;  Pacific  R.  R.  v.  Hughes, 
22  Mo.  291.  It  has  been  held  in  Pennsylvania  that  granting  additional  priv- 
ileges beneficial  to  the  corporation  does  not  release  a  subscriber,  though  it  may 
extend  the  liabilities  of  the  company.  Gray  v.  Navigation  Co.,  2  Watts  &  S. 
(Pa.)  156;    Clark  v.  Navigation  Co.,  10  Watts  (Pa.)  3G4. 

2T  13  111.  504. 
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plain  of  the  loss  of  a  mere  incidental  benefit,  which  formed  no  part  of 
the  consideration  of  his  contract  of  snbscription." 

The  question  arises  whether  this  doctrine  applies  where  the  legisla- 
ture has  reserved  the  power  to  alter,  amend,  or  repeal  a  charter,  and 
oiTers  the  corporation  an  amendment  of  its  charter  authorizing  it  to 
engage  in  an  enterprise  not  originally  contemplated.  On  this  point 
the  courts  do  not  agree. 

Some  courts  hare  taken  the  view  that  a  person  who  becomes  a 
member  of  a  corporation,  when  such  power  has  been  reserved  by  the 
legislature,  impliedly  agrees  that  in  case  an  amendment  of  its  char- 
ter is  offered  by  the  legislature,  authorizing  it  to  engage  in  a  new  en- 
terprise of  the  same  kind  as  that  authorized  by  the  charter,  it  shall  be 
for  the  corporation,  as  a  body,  to  determine  whether  it  will  accept  the 
same,  and  that  the  will  of  the  majority  shall  govern.  In  Durfee  v. 
Old  Colony  &  F.  B.  R.  Co.,**  the  legislature,  under  a  reservation  of 
power  to  alter,  amend,  or  repeal  the  charter  of  a  railroad  company, 
passed  an  act  authorizing  it  to  engage  in  a  new  enterprise  in  addition 
to  that  contemplated  by  its  charter,  but  of  the  same  kind, — to  extend 
its  road, — ^and  the  amendment  was  accepted  by  vote  of  a  majority 
of  the  stockholders.  It  was  held  that  this  was  a  matter  in  which  the 
stockholders  had  impliedly  agreed  that  the  will  of  the  majority  should 
govern,  and  that  the  action  of  the  majority  was  binding  upon  the  dis- 
senting minority.  "When,"  said  the  court  in  this  case,  "it  is  express- 
ly provided  between  the  legislature,  on  the  one  hand,  and  the  corpora- 
tion, on  the  other,  as  part  of  the  original  contract  of  incorporation, 
that  the  former  may  change  or  modify  or  abrogate  it,  or  any  portion 
of  it,  it  cannot  be  said  that  any  contract  is  broken  or  infringed  when 
the  power  thus  reserved  is  exercised  with  the  consent  of  the  artificial 
body  of  whose  original  creation  and  existence  such  reservation  formed 
an  essential  part.  The  stockholder  cannot  say  that  he  became  a  mem- 
ber of  the  corporation  on  the  faith  of  an  agreement  made  by  the  legis- 
lature with  the  corporation  that  the  original  act  of  incorporation 
should  undergo  no  change  except  with  his  assent.  Such  a  position 
might  be  asserted  with  more  plausibility  if  there  was  an  absence  of  a 
clause  in  the  original  act  of  incorporation  providing  for  an  alteration 
in  its  terms.     In  such  a  case  it  might,  perhaps,  be  maintained  that 

ss  5  Allen  (Mass.)  230,  1  Onmining,  Cas.  PriT.  Corp.  77:1. 
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there  was  a  strong  implication  that  the  charter  should  remain  in- 
violate, and  that  the  holders  of  shares  invested  their  property  in  the 
corporation  relying  upon  a  contract  entered  into  between  it  and  the 
legislature  that  the  provisions  of  the  act  creating  it  should  remain  un- 
changed. But  it  is  difficult  to  see  how  such  a  construction  can  be 
put  on  a  contract  which  contains  an  express  stipulation  that  it  shall 
be  subject  to  amendment  and  alteration.  If  it  be  asked  by  whom 
such  amendment  or  alteration  is  to  be  made,  the  answer  is  obvious:  By 
the  parties  to  the  contract, — ^the  legislature  on  the  one  hand,  and  the 
corporation  on  the  other;  the  former  expressing  its  intention  by  means 
of  a  legislative  act,  and  the  latter  assenting  thereto  by  a  vote  of  the 
majority  of  the  stockholders,  according  to  the  provisions  of  its  charter. 
It  is  nothing  more  than  the  ordinary  case  of  a  stipulation  that  one  of 
the  parties  to  a  contract  may  vary  its  terms  with  the  assent  of  the 
other  contracting  party."  There  are  other  cases  to  the  same  effect.*® 
Other  courts  repudiate  this  view,  and  hold  that  no  material  change 
can  be  made  in  the  charter  of  a  corporation  without  the  consent  of  all 
the  stockholders,  though  authorized  by  the  legislature  under  a  reserv- 
ed power  to  alter,  amend,  or  repeal  the  original  charter.  In  Zabriskie 
V.  Hackensack  &  N.  Y.  R.  Co.,"*  a  railroad  company,  whose  charter 
was  subject  to  alteration,  amendment,  or  repeal  by  the  legislature, 
was  by  an  amendatory  act  authorized  to  extend  its  road,  and  to  issue 
bonds  for  the  purpose  of  constructing  the  extension,  and  secure  them 
by  a  mortgage  on  its  road  and  franchises.  It  was  held  tbat  this  act 
could  not  be  accepted  by  the  corporation  where  a  stockholder  dissent- 
ed, and  the  corporation  was  enjoined,  at  the  suit  of  a  dissenting  stock- 
holder, from  acting  under  it.  The  court  said  that  the  reservation  by 
the  state  of  the  power  to  alter,  amend,  or  repeal  the  charter  was  for 
the  benefit  of  the  public,  and  to  be  exercised  by  tbe  state  only,  and 
was  not  intended  to  give  a  power  to  one  part  of  the  corporators,  as 
against  the  other,  which  they  did  not  have  before;  that  the  object  of 
the  provision  was  to  avoid  the  rule  of  the  Dartmouth  College  Case," 
and  not  the  rule  of  Natusch  v.  Irving.** 

«»  White  T.  Railroad  Co.,  14  Barb.  (N.  Y.)  560;    Schenectady  &  S.  Plank-Road 
Co.  V.  Thatcher,  11  N.  Y.  102;    Buffalo  &  N.  Y.  C.  R.  Co.  v.  Dudley,  14  N.  Y.  33(1. 
•0  18  N.  J.  Bq.  178,  1  Cumming.  Cas.  Priv.  Corp.  781. 

51  Ante,  p.  202. 

52  Ante,  p.  448.    And  see  South  Bay  Meadow  Dam  Co.  t.  Gray,  80  Me.  547; 
Oldtown  &  L.  R.  Co.  t.  Veazie,  89  Me.  571. 
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BY-LAWa 

178.  Every  private  oorporatloii  for  peouniary  profit   has 

the  implied  power  to  enact  by-laws  for  its  govern- 
ment.   But,  to  be  vaUd,  by-laws — 

(a)  Must  be  reasonable. 

(b)  Must  not  be  inconsistent  with  principles  of  law,  nor 

contrary  to  public  policy, 
(o)  Must  be  general,  and  not  directed  against  particalar 
individuals. 

(d)  Must  be  consistent  with  the  charter  or  articles  of 

association,  and  within  the  purposes  of  the  corpo- 
ration. 

(e)  Must  not  impair  vested  contract  rights  of  stockhold- 

ers, either  by  depriving  them  of  rights,  or  by  im- 
posing additional  liabilities. 

179.  Authorized  by-laws  are  binding  upon  all  the  stock- 

holders, whether  they  have  expressly  assented  to 
them,  or  knew  of  them,  or  not. 

180.  By-laws  cannot  confer  rights,  or  impose  liabilities, 

upon  third  persons,  without  their  express  or  im- 
plied consent. 

18L  By-laws  may  be  altered  or  rei>ealed  by  the  corpora- 
tion at  J^leasure,  and  they  may  be  waived. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the  du- 
ties of  the  members  of  the  corporation  to  the  corporation  and  be- 
tween themBelves.'"  Every  private  business  corporation  has  the  im- 
plied power  to  make  by-laws.  The  power  is  often  expressly  confer- 
red by  the  charter  or  by  statute,  but  this  is  not  at  all  necessary,  for 
the  power  is  always  implied."*     Primarily,  the  power  to  make  by- 

•  »  Flint  V.  Pierce,  09  Mass.  68. 

•*  Sutton's  Hospital  Case,  10  Coke.  23a,  30b,  2  Gumming,  Gas.  PtIt.  Corp.  14; 
1  BL  Comm.  475,  2  Gumming,  Gas.  PHt.  Gorp.  16;  1  Kyd,  Gorp.  60,  2  Gamming, 
Caa.  Priv.  Corp.  17;  2  Kent,  Gomm.  278;  Norria  t.  Stapa,  Hob.  211a;  and  ca^es 
cited  in  the  following  notes. 
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laws  is  in  the  majority  of  the  stockholders.  But  they,  or  the  charter, 
may  authorize  the  board  of  directors  to  make  them.**  They  may 
also,  by  a  by-law,  authorize  the  board  to  alter  or  amend  by-laws ;  but 
the  board,  under  such  a  power,  has  no  authority  to  disregard  or  alter 
another  by-law,  which  was  intended  to  impose  a  limitation  on  their 
powers.** 

By-laws  of  a  corporation  must  be  proved.  They  cannot  be  judi- 
cially noticed.*''  They  are  to  be  proved  by  the  records  of  the  cor- 
poration, or  by  secondary  evidence  if  the  records  cannot  be  produced. 

Validity  of  By-Laws, 

Any  by-law  prescribing  a  rule  for  the  government  of  the  corpora- 
tion is  valid  if  it  is  reasonable,  and  if  it  is  not  inconsistent  with  the 
charter  or  articles  of  association,  nor  contrary  to  any  statute  or  prin- 
ciple of  the  common  law,  and  if  it  does  not  impair  vested  rights. 
The  corporation,  for  instance,  may  provide  by  its  by-laws  for  the  elec- 
tion or  appointment  and  the  removal  of  officers  and  agents,  and  may 
prescribe  and  limit  their  powers  and  duties.**  So,  it  may  prescribe 
how  and  when  corporate  meetings  shall  be  held,  how  they  shall  be 
conducted,  the  manner  of  voting,  etc.**  And  it  may  prescribe,  for  its 
own  protection,  reasonable  regulations  concerning  the  transfer  of 
shares,  if  it  does  not  unreasonably  restrict  the  right  of  transfer.*® 

s«  Cahill  T.  Insurance  Oo.,  2  Doug.  (Mich.)  124.  If  the  charter  aothorizet  the 
directors  to  adopt  by-laws,  a  majority  may  do  so.     Id. 

*•  Stevens  t.  Daviaon,  18  Grat.  (Va.)  819. 

ST  Haven  t.  Asylum,  13  N.  H.  532. 

••  Com.  T.  Woelper,  3  Serg.  &  R.  (Pa.)  29;  Burden  v.  Burden,  8  App.  DIt.  100, 
40  N.  Y.  Supp.  499;  Hale  t.  Mechanics*  Mut.  Fire  Ins.  Ck).,  6  Gray  (Mass.)  169. 
They  may  require  oflScers  to  give  bond.  SaviDgs  Bank  of  Hannibal  t.  Hunt,  72 
Mo.  597. 

>•  State  T.  Tador,  5  Day  (Conn.)  329;  In  re  Election  of  Directors  of  Long  Island 
R.  Co.,  19  Wend.  (N.  Y.)  87;  CJom.  v.  Woelper,  3  Serg.  &  R.  (Pa.)  29.  But  a 
by-law  cannot  change  charter  or  statutory  provisions  as  to  voting,  nor  deprive  mem- 
bers of  the  right  to  vote  secured  to  them  by  their  contract  of  membership.  Brewster 
V.  Hartley,  37  Cal.  15,  99  Am.  Dec.  237;  post,  p.  478.  A  by-law  may  give  stock- 
holders  a  vote  for  each  share,  contrary  to  the  common-law  rule.  Com.  v.  Detwiller, 
131  Pa.  St.  614.  18  Atl.  990.  Contra,  Taylor  v.  Griswold,  14  N.  J.  Law,  222. 
A  by-law  may  allow  voting  by  proxy.  Com.  v.  Detwiller,  supra;  State  v.  Tudor, 
pupra;    People  v.  Crossley,  69  111.  195.     Contra,  Taylor  v.  Griswold,  supra. 

*•  Post,  p.  467. 
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And  corporations  other  than  joint-stock  corporations  may  enact  rea- 
sonable by-laws  providing  for  the  expulsion  of  members.** 

It  is  well  settled  that  by-laws,  to  be  valid,  must  be  reasonable,  and 
not  in  contravention  of  law.  And  whether  they  are  so  or  not  is  a 
question  for  the  court  to  determine.**  For  instance,  they  mast  not 
be  in  restraint  of  trade,  nor  impose  a  burden  without  any  apparent 
benefit.**  Nor  is  a  by-law  valid  if  it  is  inconsistent  with  other  gen- 
eral principles  of  law.**  A  by-law  cannot  affect  the  jurisdiction  of 
courts,  as  fixed  by  law,  nor  imx)air  the  right  to  sue/*  Nor  can  it  give 
the  corporation  the  power  to  declare  shares  forfeited  for  nonx)ayment 
of  calls.** 

To  be  reasonable,  and  therefore  to  be  valid,  by-laws  must  be  gen- 
oral  ;  that  is,  they  must  not  be  directed  against  particular  individuals, 
nor  in  favor  of  particular  individuals,  but  must  operate  equally  upon 
all  to  whom  they  may  apply.  In  Budd  v.  Multnomah  St.  Ry.  Co.,*"' 
the  directors  of  a  corporation  passed  a  resolution  to  forfeit  and  sell 
the  shares  of  a  particular  individual  for  nonpayment  of  assessments, 
and  the  sale  was  sought  to  be  upheld  under  a  statute  requiring  a  by- 

41  Ante»  p.  40L 

*«  Com.  V.  Worcester,  3  Pick.  (Mass.)  462;  State  t.  Overton,  24  N.  J.  Law,  435; 
Sayre  v.  Association,  1  Duv.  (Ky.)  143;  People  v.  Young  Men*s  Father  Mattliew 
T.  A.  B.  Soc,  41  Mich.  67,  1  N.  W.  931;  Palmetto  Lodge  Na  5  t.  Hubbell.  2  Strob. 
(S.  C.)  457;  Vestry  of  St.  Luke's  Church  v.  Matthews,  4  Desaus.  Eq.  (S.  C.)  57a 
As  to  reasonableness  of  by-laws  providing  grounds  for  expulsion  of  members,  see 
ante,  p.  401  et  seq. 

4  8  Matthews  ▼.  Associated  Press,  136  N.  Y.  333,  32  N.  E.  981;  Sargent  v.  Insur- 
ance Co.,  8  Pick.  (Mass.)  90;  and  cases  hereafter  specifically  referred  to.  The 
courts  are  not  as  strict  now  as  formerly  in  holding  contracts  to  be  in  restraint  of 
trade.  See  Clark,  Cont.  446.  In  Matthews  v.  Associated  Press,  supra,  it  was 
held  that  a  by-law  adopted  by  the  Associated  Press  of  the  State  of  New  York, 
a  corporation,  whose  members  are  newspnper  publishers,  prohibiting  its  members 
from  receiving  and  publishing  the  news  dispatches  of  any  other  news  association 
covering  a  like  territory  and  organized  for  a  like  purpose,  was  held  not  to  be  in 
unreasonable  restraint  of  trade,  nor  invalid  as  restricting  the  liberty  of  speech  and  of 
the  press. 

**  Kent  v.  Mining  Co.,  78  N.  Y.  159,  182;  Sayre  v.  Association,  1  Duv.  (Ky.) 
143. 

4s  Nute  V.  Insurance  Co.,  6  Gray  (Mass.)  174;  Amesbury  t.  Insurance  Co.,  Id. 
596. 

4 «  In  re  Election  of  Directors  of  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  37. 

*T  15  Or.  413,  15  Pac.  659,  W.  D.  Smith,  Cas.  Corp.  60. 
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law  to  authorize  sach  sales.  The  court  held  that  the  resolution  was 
not  yalid  as  a  by-law,  because  it  was  not  general.  *1  think,"  said 
Jadge  Strahan,  "that  any  by-law  enacted  under  this  section  of  the 
Code,  to  be  reasonable,  ought  to  be  general ;  that  is,  it  ought  to  affect 
erery  delinquent  subscriber,  and  all  delinquent  stock,  alike,  and  it 
ought  not  to  be  directed  against  the  stock  or  interests  of  a  particular 
stockholder.  These  are  essential  requisites  to  a  valid  by-law." 
There  are  many  other  decisions  to  the  same  effect.** 

A  corporation  may  adopt  by-laws  imposing  reasonable  regulations 
upon  the  mode  of  transferring  shares,  but  it  cannot  prohibit  trans- 
fers. Nor  can  it  impose  unreasonable  regulations.  It  has  been 
held,  for  instance,  that  a  by-law  prohibiting  the  transfer  of  stock  by 
a  stockholder  without  the  consent  of  all  the  stockholders,  or  of  a 
paii:icular  officer,  etc.,  is  against  public  policy  and  void;  and  no  ex- 
ception can  be  made  in  the  application  of  this  rule  on  the  ground  that 
the  stockholders  are  few,  and  were  originally  co-partners,  and  that 
the  one  against  whom  the  by-law  is  invoked  consented  to  and  voted 
for  it." 

Wheth^  or  not,  in  the  absence  of  express  charter  or  statutory  au- 
thority, a  corporation  may,  by  a  by-law,  create  a  lien  on  its  shares  for 
debts  due  from  its  stockholders,  is  a  question  upon  which  the  courts 
do  not  entirely  agree.  By  the  weight  of  authority,  under  the  gen- 
eral i>ower  to  regulate  the  manner  in  which  its  stock  shall  be  trans- 
ferred and  its  business  conducted,  etc.,  a  by-law  creating  a  lien  on 
shares  for  debts  due  from  its  stockholders  will  be  valid  as  against 

«s  "It  in  plain  that  all  corporation  bj-laws  most  stand  on  their  own  valid  it  j,  and 
not  on  any  dispensation  granted  to  members.  They  cannot  be  subjected  to  any  con- 
ditions which  do  not  apply  to  all  alike,  and  cannot  be  compelled  to  receiye,  as  mat- 
ter of  grace,  anything  which  is  matter  of  right.  Neither,  on  the  other  hand,  should 
there  be  personal  exemptions  of  a  general  nature  from  any  valid  regulations  that 
bind  the  mass  of  corporators.*'  Per  Campbell,  C.  J.,  in  l*eople  ▼.  Young  Men*a 
Father  Matthew  T.  A.  B.  Soc,  41  Mich.  67,  1  N.  W.  931. 

* 

4 » In  re  Petition  of  Klaus  (Wis.)  29  N.  W.  582.  And  see  Farmers'  &  Mer- 
chants' Bank  of  Lineville  t.  Wasson,  48  Iowa,  836;  Sargent  t.  Insurance  Ck>., 
8  Pick.  (Mass.)  90;  Bank  of  Attica  t.  Manufacturers'  &  Traders'  Bank,  20  N.  Y. 
601;  Moore  t.  Bank,  52  Mo.  877;  Johnson  t.  Laflin,  5  Dill.  65,  Fed.  Oas.  No. 
7,393, 1  Gumming,  Gas.  Priy.  Corp.  008,  affirmed  108  U.  S.  800;  Chouteau  Spring 
Co.  V.  Harris,  20  Mo.  383.    Ante,  p.  407. 
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the  stockholders,  and  as  against  transferees  who  do  not  occupy  the 
position  of  bona  fide  pnrchasers/*  But  such  a  by-law  is  not  binding 
upon  bona  fide  purchasers  of  shares,  without  notice  of  it**  The 
New  York  court,  it  seems,  has  held  such  a  by-law  invalid  for  all  pur- 
poses, in  the  absence  of  legislative  authority  therefor,  on  the  ground 
that  it  is  unreasonable,  not  only  because  it  interferes  with  the  com- 
mon rights  of  property,  and  the  dealings  of  third  persons,  and  pre- 
vents the  free  purchase  and  transfer  or  delivery  of  property,  but  also 
for  the  reason  that  it  gives  to  the  corporation  a  summary  remedy 
which  is  unknown  to  the  law,  and  which  subjects  shares  to  what  is 
equivalent  to  an  attachment  or  an  execution  without  judgment  or 
suit." 

In  the  absence  of  express  authority,  a  corporation  cannot,  by  a  by- 
law, provide  for  forfeiture  of  stock  for  nonpayment  of  assessments 
thereon.**    But  it  can  do  so  if  expressly  authorized.** 

A  corporation  has  no  authority  to  pass  by-laws  that  are  inconsist- 
ent with  the  charter  or  articles  of  association,  <h^  that  are  beyond  the 
scope  of  the  purposes  of  the  corporation,  as  expressed  in  the  charter 

01  articles.**  Thus,  a  corporation  cannot,  by  a  by-law,  acquire  a  lien 
on  its  shares  for  debts  due  to  it  by  the  stockholders,  if  it  is  expressly 
or  impliedly  prohibited  from  acquiring  a  lien  on  shares,  as  are  na- 

50  Morgan  t.  Bank,  8  Serg.  &  B,  (Pa.)  78;  Vanaands  y.  Bank,  26  Oonn.  144; 
Lockwood  v.  Bank,  9  R.  I.  308;  Oonningham  t.  Trust  Co.,  4  Ala.  662;  St. 
Louis  Perpetual  Ins.  Go.  ▼.  Goodfellow,  9  Mo.  149;    Child  t.  Hudson's  Bay  Oo., 

2  P.  Wms.  207;  M'Dowell  v.  Bank,  1  Har.  (Del.)  27.  And  see  1  Thomp.  Ck>rp. 
§  1032,  citing,  among  other  cases.  People  t.  Crockett,  9  Cal.  112;    Mechanics' 

Bank  ▼.  Merchants'  Bank,  45  Mo.  513;  Bank  of  H0II7  Springs  t.  Pinaon,  68 
Miss.  421;  Planters'  &  Merchants'  Mut  Ins.  Co.  y.  Selma  Say.  Bank,  63  Aim. 
585. 

51  Driscoll  y.  Manufacturing  Co.,  59  N.  Y.  96,  109. 
B2  Driscoll  y.  Manufacturing  Co.,  snpra. 

BS  Cahill  y.  Insurance  Co.,  2  Dou?.  (Mich.)  124;  In  re  Election  of  Directors  of 
Long  Island  R.  Co..  19  Wend.  (N.  Y.)  37. 

S4  Budd  y.  Multnomah  St.  Ry.  Co.,  15  Or.  413,  16  Pac.  659,  W.  D.  Smith, 
Cas.  Corp.  60. 

Bft  Brewster  y.  Hartley,  37  Cal.  15,  99  Am.  Dec.  237;  Bergman  y.  Association, 
29  Minn.  275,  13  N.  W.  120;  Kolff  y.  St  Paul  Fuel  Exchange,  48  Minn.  215, 
50  N.  W.  1036;  Presbyterian  Mut.  Assur.  Fund  y.  Allen,  106  Ind.  593,  7  N.  E. 
317;  Supreme  Council  y.  Perry,  140  Mass.  580,  5  N.  B.  634;  Vestry  of  St. 
Luke's  Church  y.  Mathews,  4  Desaus.  (S.  C.)  578. 
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lional  banks  by  the  prohibition  in  the  national  banking  act  against 
making  loans  on  the  security  of  their  shares.**  Where  the  charter 
of  a  corporation,  or  a  general  statute  applicable  to  it,  confers  power 
to  enact  by-laws  for  certain  specified  purposes,  it  cannot  enact  a  by- 
law for  any  other  purpose.  The  case  is  within  the  rule,  ''Expressio 
unius  est  exclnsio  alterius/'  '^  A  corporation  whose  charter  vests 
the  management  of  its  affairs  in  a  board  of  directors  cannot,  by  a  by- 
law, substitute  an  executive  committee  for  such  board.** 

Nor  can  a  corporation,  by  a  by-law,  deprive  a  stockholder  of  vested 
contract  rights^  to  which  he  is  entitled  by  virtue  of  his  contract  of 
memberdiip,  or  of  any  other  contract  with  the  corporation,  or  of  any 
contract  with  third  persons.  In  other  words,  a  by-law  cannot  de- 
prive a  stockholder  of  any  rights  vested  in  him  at  the  time  it  is  en- 
acted, unless  he  consents,  or  unless  his  contract  with  the  company 
allows  it.**  Nor  can  a  by-law  impose  upon  a  stockholder,  without 
his  consent,  any  new  liability.  Thus,  where  neither  the  charter  of 
a  corporation,  nor  any  general  statute,  imposes  on  the  individual 
members  a  liability  to  pay  its  debts,  such  liability  cannot  be  imposed 
by  a  by-law  to  which  he  does  not  consent.**  A  person  becoming  a 
member  of  a  corporation  after  a  by-law  has  been  adopted,  prohibit- 
ing members  from  doing  certain  things,  is  bound  thereby.  It  is  a 
part  of  his  contract,  and  he  cannot  object  to  it  on  the  ground  that  it 
deprives  him  of  vested  rights.** 

A  by-law  which  consists  of  several  distinct  and  independent  parts 
may  be  valid  as  to  one  part,  though  void  as  to  the  others.  Thus, 
where  a  by-law  of  a  mutual  insurance  company  provided  that  in  case 
of  loss,  if  the  assured  should  not  acquiesce  in  the  determination  by  the 
directors  of  the  amount  thereof,  any  action  for  the  loss  claimed  must 
be  brought  within  four  months  after  such  determination,  at  a  proper 

B«  Bnllard  t.  Bank.  18  Wall.  589;  Bank  t.  Lanier,  11  Wall.  309;  Conklin  t. 
Bank,  45  N.  Y.  655. 

•T  Ireland  t.  Rednction  Co.  (R.  I.)  32  Atl.  921;    ante,  |^  128. 

Bt  Temple  t.  Dod^  (Tex.  Snp.)  82  S.  W.  514. 

o»  Bergman  t.  ABSodation,  29  Minn.  275,  13  N.  W.  120;  Kent  t.  Mining  Co., 
78  N.  T.  159.  179. 

••Trustees  ▼.  Flint.  13  Mete.  (Mass.)  539;  Reid  t.  Manufacturing  Co.,  40 
€la.  98. 

•1  Matthews  t.  Associated  Press,  136  N.  Y.  333,  32  N.  E.  981. 
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court  in  the  county  in  which  the  office  of  the  company  was  estab- 
lished, it  was  held  valid  as  to  the  limitation  of  time  for  sning,  though 
void  in  so  far  as  it  affected  the  jurisdiction  of  courts.** 

Effect  as  to  Stockholder. 

Authorized  bj-laws,  if  regularly  adopted,  are  binding  upon  all  the 
stockholders,  whether  they  have  signed  them,  or  otherwise  expressly 
assented  to  them,  or  not.  They  are  chargeable  with  notice  of  them.'* 
And  a  stockholder  is  bound  by  by-laws  adopted  before  he  became 
a  member,  though  he  may  not  have  had  actual  knowledge  of  them.*^ 
Of  course,  invalid  by-laws  do  not  bind  hiuL  Mere  failure  of  a  stock- 
holder to  object  to  by-laws  that  are  void  because  unauthorized  un- 
der any  of  the  above  rules,  until  an  attempt  is  made  to  enforce  them 
against  him,  does  not  estop  him  to  object  to  them.** 

Effect  (u  to  Third  Persons. 

In  so  far  as  a  by-law  of  a  corporation  Is  in  the  nature  of  a  contract, 
the  parties  thereto  are  the  corporation,  upon  the  one  side,  and  the 
individual  members,  upon  the  other.  The  right  of  any  third  person 
to  establi^  a  legal  claim  through  a  by-law  depends  upon  whether 
he  contracted  with  reference  to  it  K  he  did  not,  then  it  does  not 
enter  into  his  contract,  and  he  cannot  claim  the  benefit  of  it.  Thus, 
where  the  members  of  a  corporation  signed  a  by-law  by  which  they 
pledged  themselves,  in  their  individual  as  well  as  their  collective 
capacity,  for  all  moneys  that  might  be  loaned  to  the  company,  it  was 
held  that  a  person  who  loaned  money  to  the  company  could  not  hold 
a  member  individually  liable  by  virtue  of  the  by-law,  where  there 
was  no  evidence  that  the  loan  was  made  on  the  credit  of  it** 

Nor,  on  the  other  hand,  can  a  by-law  impose  liabilities  on  third 
persons  who  contract  with  the  corporation  without  reference  to  it, 
or  deprive  third  persons  of  their  legal  rights  against  the  corporation. 
Thus,  a  by-law  of  a  bank  cannot  take  away  from  a  depositor  the  right 
to  money  deposited  by  him,  but  which,  by  mistake  of  the  bank,  was 

«s  Amesburj  t.  iDsuranco  Co.,  6  Gray  (Mass.)  500. 

•sMcFadden  t.   Board.  74  Cal.    571.    16  Pac.  307;    Palmotto    Ix)«lgc   t.   Hub- 
bell,  2  Strob.  (S.  C.)  457. 
•4  Matthews  v.  Associated  Pfcks,  13G  N.  Y.  333.  32  N.  E.  1181. 
es  Kolflf  V.  Fuel  Exchange,  48  Minn.  215.  50  N.  W.  1030. 
••  Flint  y.  Pierce,  99  Mass.  68. 
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not  credited  to  liim.*^  Nor  can  a  corporation  bind  a  bona  fide  pur- 
chaser of  certificates  of  stock  by  a  by-law,  of  which  he  has  no  notice, 
reserving  a  lien  on  the  shares  for  an  indebtedness  due  from  the 
holder.*"  Nor  are  persons  dealing  with  an  agent  of  a  corporation 
bound  by  a  by-law  limiting  the  apparent  authority  with  which  the 
corporation  has  clothed  him/* 

If  a  person  enters  into  a  contract  with  a  corporation,  with  notice 
of  a  by-law,  and  does  not,  by  special  contract,  exclude  it,  the  by-law 
forms  a  part  of  his  contract.  Thus,  where  a  person  entered  into  the 
employ  of  a  corporation  at  a  yearly  salary,  without  any  special  con- 
tract as  to  the  term  of  service,  and  continued  in  its  service  with  no- 
tice of  a  by-law  providing  that  his  office  should  be  held  at  the  pleas- 
ure of  the  board  of  directors,  he  was  held  bound  thereby.^*  It  is 
otherwise,  however,  where  the  by-law  is  excluded  by  the  terms  of 
the  contract,  as  it  would  be,  in  the  case  mentioned,  by  a  special  con- 
tract for  a  certain  term.^* 

Repeal  a/nd  Amendment  of  By-Laws. 

A  corporation  generally  has  the  power  to  repeal  by-laws  and  enact 
new  ones  at  pleasure,^*  but  the  power  to  alter  by-laws  has  the  same 
limits  as  the  power  to  make  them  in  the  first  instance.  These  limita- 
tions have  just  been  pointed  out.  The  power  to  make  by-laws,  as  we 
have  seen,  is  to  make  such  only  as  are  not  inconsistent  with  the  con- 
stitution of  the  corporation  and  the  law.  And  a  by-law  cannot  impair 
vested  rights  of  a  stockholder.  So,  alteration  of  a  by-law  is  invalid  if 
it  contravenes  these  rules.  Thus,  where  a  by-law  divided  the  stock  of 
a  corporation  into  equal  shares,  giving  equal  rights,  and  the  stock  was 
thus  issued,  a  new  by-law  providing  for  the  surrender  of  shares,  and 
issue  of  preferred  stock  instead,  on  payment  of  a  certain  additional 
sum,  was  held  void,  as  against  dissenting  stockholders,  because  it  im- 

« 

«7  Mechanics'  &  Farmers*  Bank  v.  Smith,  19  Johns.  (N.  Y.)  116. 

«•  Driscoll  T.  Manufacturing  Co.,  59  N.  Y.  96,  109. 

«•  Rathbun  t.  Snow,  128  N.  Y.  843,  25  N.  E.  379. , 

TO  Douglass  T.  Insurance  Co.,  118  N.  Y.  484.  23  N.  B.  800. 

71  Trustees  of  Soldiers'  Orphans*  Home  v.  Shaffer,  63  111.  243;  Martino  t. 
Insurance  Co.,  47  N.  Y.  Super.  Ct.  520. 

7  3  See  Smith  t.  Nelson,  18  Vt  511;  UnderhiU  t.  Improyemeut  Co.,  93  Cal. 
800,  28  Pac  1049. 
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paired  their  vested  rights  under  the  contract  with  the  corporation 
nnder  which  they  took  their  sharesJ' 

Though,  as  we  have  seen,  the  directors  may,  by  a  by-law,  be  given 
the  power  to  enact  and  to  alter  and  amend  by-laws,  they  have  no 
authority,  under  such  a  power,  to  disregard  or  alter  another  by-law 
which  was  intended  as  a  limitation  on  their  powers.^^ 

Wawer  of  By-Law. 

A  by-law  may  not  only  be  repealed,  but  it  may  be  waived,  by  the 
corporation.  If  a  course  of  action  contrary  to  a  by-law  of  a  private 
corporation  is  acquiesced  in  by  the  shareholders,  the  by-law  is  there- 
by waived,  and  will  not  affect  the  rights  of  persons  dealing  with  the 
corporation  in  good  faith. ^'  This  is  true,  even  though  they  may  be 
ahareholders,  if  they  did  not  have  actual  notice  of  the  by-law.^* 
And  acts  of  the  directors  in  violation  of  the  by-laws  may  be  rati- 
fied by  the  shareholders,  and  generally  by  the  same  number  of  share- 
holders as  would  be  necessary  to  enact  them.^^  But  the  officers 
of  a  corporation  cannot  waive  by-laws  adopted  by  the  stockholders 
for  the  protection  of  the  corporation/* 

STOCKHOLDERS'  MEETINaS. 

182.  A  majority  of  the  stockholders  can  bind  the  corpora* 
tion  only  at  a  meeting  regularly  held  and  con- 
ducted. To  constitute  a  legal  meeting,  so  as  to  ren- 
der the  acts  and  vote  of  the  majority  binding: 

(a)  The  meeting  must  be  regularly  called  by  one  having 

authority.  In  the  absence  of  provision  to  the  con- 
trary, such  authority  exists  in  the  directors  or  man- 
aging agents. 

(b)  Notice  of  the  time  and  place  of  meeting  must  be 

given   to   each   stockholder,  unless   the   time    and 

Tt  Kent  T.  Mining  CJo.,  78  N.  Y.  159.  182. 

74  StevenB  t.  Dayison,  18  Grat  (Va.)  819. 

TO  Clark  y.  Insurance  Co.,  6  Cash.  (Mass.)  342;  Sniqnehanna  Mot.  Fire  loa. 
Co.  T.  Elkins,  124  Pa.  St.  484,  17  Aa  24. 

T«  Underbill  y.  Improvement  Co.,  supra. 

TT  UnderhUl  t.  Improvement  Co.,  93  Cal.  800,  28  Pac.  1049. 

78  Mulrej  V.  Insurance  Co.,  4  Allen  (Masb.)  IIG;  Hale  v.  Insurance  Co.,  6 
Gray  (Mass.)  169. 
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place  are  definitely  fixed  by  statute,  or  by  the  char- 
ter or  by-laws,  or  by  usage.  But  if  all  the  stock- 
holders are  present,  in  person  or  by  proxy,  want 
of  notice  is  immaterial. 

(0)  If  the  meeting:  is  special,  notice  of  the  business  to  be 

transacted  must  be  given.  It  is  otherwise  where 
the  meeting  is  general;  that  is,  for  the  transaction 
of  any  business  within  the  powers  of  the  corpora- 
tion. 

(d)  The  meeting  must  be  held  at  a  reasonable  time  and 

place.  It  cannot  be  held  out  of  the  state,  without 
fhe  consent  of  all  the  stockholders;  nor,  perhaps, 
should  it  be  so  held  with  their  consent  unless  al- 
lowed by  statute.    But,  in  the  absence  of  express 

■ 

prohibition,  those  -who  participate  in  such  a  meet- 
ing cannot  question  its  legality. 

(e)  The  meeting  must  be  regularly  conducted. 

(f)  If  a  statute  or  the  charter  or  by-law  provides  that  a 

certain  number  of  stockholders  shall'  be  necessary 
to  constitute  a  quorum  for  the  transaction  of  busi- 
ness, a  less  number  cannot  act,  but  may  adjourn. 
In  the  absence  of  express  provision,  no  particular 
number  is  necessary  to  constitute  a  quorum. 

(g)  The  major  part  of  the  legal  votes  actually  cast  at  a 

meeting  constitutes  a  *^ majority,"  and  prevails, 
(h)  A  meeting  and  proceedings  are  not  rendered  illegal 
by  the  fact  that  one  of  the  stockholders  is  non  com- 
pos mentis,  or  otherwise  under  legal  disability 

(1)  Meetings  are  presumed  to  have  been  regular,  and  to 

have  been  legally  conducted,  unless  the  contrary 
appears. 

183.  An  adjourned  meeting  is  merely  a  continuation  of  the 
original  meeting,  without  any  loss  or  accumulation 
of  powers. 
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184.  'a  court  of  equity  has  Jurisdiction  to  supervise  and 
control  an  election,  and  appoint  a  master  for  that 
purpose,  when  necessary  to  procure  a  fair  election. 

In  order  that  the  acts  of  a  majority  of  tlie  stockholders  may  be 
bltding  on  the  corporation,  they  must  be  done  at  a  meeting  of  the 
stockholders.  It  is  only  at  a  meeting  duly  held  and  regularly  con- 
ducted that  the  stockholders  represent  the  corporation.''*  Thus,  the 
assent  of  a  majority  of  the  stockholders  to  the  appointment  of  an 
agent  to  execute  a  mortgage  on  behalf  of  the  corporation,  if  express- 
ed elsewhere  than  at  a  meeting,  as  where  the  assent  of  each  is  given 
separately,  and  at  different  times,  to  a  person  who  goes  to  them  pri- 
vately, is  a  nnllity^  and  a  mortgage  given  in  pursuance  thereof  is 
void.'* 

Cdllmg  Meetings. 

It  is  generally  expressly  provided  by  the  charter  or  by-laws  who 
shall  call  stockholders'  meetings,  and  no  meeting  can  be  legally 
called  except  in  compliance  therewith.  If  the  charter  and  by-laws 
are  silent  on  the  subject,  a  meeting  may  be  called  by  the  directors 
or  the  general  ag^nt  to  whom  is  intrusted  the  management  and  con- 
trol of  its  affairs,  whenever,  in  their  opinion,  the  condition  and  af 
fairs  of  the  corporation  are  such  as  to  render  a  meeting  necessary.** 
If  all  the  stockholders  are  present  at  a  meeting,  the  fact  that  it  was 
called  by  one  not  authorized  will  not  render  the  proceedings  invalid. 

If  the  proper  officers  refuse  to  perform  their  duty,  positively  im- 
posed by  law,  to  call  a  meeting  of  stockholders  for  an  election  of  di- 
rectors, a  stockholder  may  compel  such  performance  by  mandamus.*' 

Notice  of  Meebmg. 

It  is  essential  to  the  validity  of  a  stockholders'  meeting,  and  of  the 
acts  and  votes  of  the  majority  thereat,  that  due  notice  of  the  day, 
hour,  and  place  of  the  meeting  shall  have  been  given  personally  to 
each  stockholder,  unless  the  stockholders  were  in  fact  all  present, 
in  person,  or  by  proxy,  or  unless  the  time  and  place  of  the  meeting 

T»  Dake  v.  Markham,  105  N.  G.  138,  10  S.  B.  1003;    Peirce  ▼.  Building  Co., 
9  La.  397;    Saylea  ▼.  Brown,  40  Fed.  8. 

80  Duke  T.  Markham,  supra. 

81  Stebbins  y.  Merritt,  10  Gush.  (Mass.)  27,  83. 
««  People  V.  Cummings,  72  N.  Y.  433. 
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were  definitely  fixed  by  statute,  or  by  the  charter  or  by-laws  of  the 
oompanyy  or  by  nsage."  It  is  not  enough  to  give  notice  of  the  day. 
The  notice  must  also  specify  the  hour.*^  If  the  meeting  is  a  stated 
one, — ^that  is^  if  the  time  and  place  of  holding  the  same  are  fixed 
by  the  charter  or  by-laws,  or  by  statute  or  usage, — no  notice  is  re- 
quired of  the  time  and  place  of  holding  it.**  It  is  immaterial  in 
what  way  the  time  and  place  of  a  general  meeting  are  fixed.  If 
they  have  been  fixed  by  usage,  a  tacit  understanding  of  the  members, 
or  in  any  other  way,  it  is  enough.'*  The  fact  that  a  by-law  fixes 
the  day  and  place  for  an  annual  meeting  does  not  dispense  with  the 
necessity  for  notice,  for  the  stockholders  are  entitled  to  notice  of 
the  hour.** 

If  the  meeting  is  a  special  one,  notice  must  be  given  to  each  stock- 
holder, not  only  of  the  time  and  place  of  meeting,  but  also  of  the 
business  which  will  be  transacted,  and  there  will  be  no  power  to 
transact  any  other  business.**  But,  if  the  meeting  is  a  general 
one, — that  is,  for  the  transaction  of  all  business  wiliiin  the  powers 
of  the  corporation, — such  notice  is  not  necessary.**  Stated  meetings 
are  to  be  regarded  as  general  ones,  unless  restricted  by  statute  or 
by  the  charter  or  by-laws.*® 

If  all  the  stockholders  have  been  notified,  and  are  present  at  the 
meeting,  in  person  or  by  lawful  proxy,  and  no  objection  is  then  made 
to  the  regularity  of  the  notification,  all  objections  on  that  ground 
are. waived.**  Indeed,  the  presence  of  all  the  stockholders  would  ob- 
viate the  objection  that  there  was  no  notice.**    Acts  of  the  majority 

•s  Stow  T.  Wyse,  7  Conn.  214,  18  Am.  Dec.  99,  and  note;  Wlggin  ▼.  Elder, 
etc.,  8  Mete.  (Mass.)  301;  San  Bucnayentura  Commercial  Min.  &  Manufg  Co. 
T.  Vassault,  50  Cal.  534.     See  State  y.  Bonnell,  35  Ohio  St.  10. 

•«  San  Boenaventura  Commercial  Min.  &  Manaf'g  Co.  y.  Vaasanlt,  60  Cal.  534. 

••  Warner  y.  Mower,  11  Vt.  385;  Atlantic  Mut.  Fire  Ins.  Co.  t.  Sanders,  36 
N.  H.  252,  269.     And  see  State  y.  Bonnell,  35  Ohio  St.  10,  15. 

«•  Atlantic  Mat.  Fire  Ins.  Co.  y.  Sanders,  36  N.  H.  252,  269. 

ST  San  Buenyentura  Commercial  Min.  &  Manuf  g  Co.  y.  Vassaalt,  50  Cal.  534. 

•»  Warner  y.  Mower,  11  Vt,  385;  People's  Mut.  Ins.  Co.  y.  Westcott,  14  Gray 
(Mass.)  440;  Atlantic  De  Laine  Co.  y.  Mason,  5  R.  I.  463;  Eyans  y.  Heating 
Co.,  157  Mass.  37,  81  N.  E.  698. 

••  Warner  v.  Mower,  11  Vt.  385.     See  People  y.  Batchelor,  22  N.  Y.  128,  131. 

•0  Warner  y.  Mower,  11  Vt.  385. 

•i  Stebbins  y.  Merritt,  10  Cush.  (Mass.)  27,  34. 

•«  See  People  y.  Peck,  11  Wend.  (N.  Y.)  604,  611. 
CIk.Pr.Corp.— 30 
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at  a  meeting  that  was  irregular  for  want  of  notice  may  be  ratified 
by  the  majority  at  a  subsequent  meeting  that  Is  regular.*' 

Tims  and  Flace  qf  Meeting. 

Meetings  cannot  be  held  at  an  unreasonable  or  inconvaiient  time 
or  place.  If  a  particular  time  or  place  is  fixed  by  the  charter  or  by- 
laws, or  by  statute,  the  provisions  must  be  observed.  Some  of  the 
courts  have  held  that,  as  a  cori>oration  has  no  legal  existence  beyond 
the  limits  of  the  state  by  which  it  was  created,*^  neither  the  stock- 
holders nor  the  directors  of  a  corporation  can  hold  a  meeting,  and 
do  strictly  corporate  acts,  outside  the  state.  This  proposition  has 
been  laid  down  broadly  and  without  qualification.  The  leading  case 
on  this  point  is  Miller  v.  Ewer.**  In  this  case,  under  a  charter 
granted  by  the  state  of  Maine,  the  corporators  met  in  ^e  state  of 
New  York,  and  there  organized  and  accepted  the  charter,  and  elect- 
ed ofScers  and  directors.  The  directors  then  met  in  the  city  of  New 
York,  and  authorized  the  president  and  secretary  to  execute  a  mort- 
gage on  the  corporate  property,  which  was  done  accordingly.  It 
was  held  that  the  action  of  the  corporators  in  meeting  and  electing 
directors  was  a  corporate  act,  and  could  not  be  performed  outside 
of  the  state  of  Maine,  that  the  directors  were  not  legally  chosen,  and 
that  the  mortgage,  therefore,  was  void.  The  corporators,  it  was 
said,  as  natural  persons,  have  no  power  to  bring  the  corporation,  the 
artificial  being,  into  life  and  active  operation.  '*The  charter  con- 
fers upon  them  a  new  faculty  for  this  purpose, — ^a  faculty  which 
they  can  have  only  by  virtue  of  the  law  which  confers  it.  That  law 
is  inoperative  beyond  the  bounds  of  the  legislative  power  by  which 
it  is  enacted.  As  the  corporate  faculty  cannot  accompany  the  nat- 
ural persons  beyond  the  bounds  of  the  sovereignty  which  confers  it, 
and  they  cannot  possess  or  exercise  it  there,  [they]  can  have  no 
more  power  there  to  make  the  artificial  being  act,  than  other  per- 
sons not  named  or  associated  as  corporators.  Any  attempt  to  ex- 
ercise such  a  faculty  there  is  merely  a  usurpation  of  authority  by 
persons  destitute  of  it,  and  acting  without  any  legal  capacity  to  act 
in  that  manner.    It  follows  that  all  votes  and  proceedings  of  per- 

•s  Richardson  y.  Railroad  Co.,  44  Vt  613;    Jones  v.  Turnpike  Co.,  7  Ind.  547. 

»*  Ante,  p.  74. 

•B  Miller  t.  Bwer,  27  Me.  509. 
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sons  professing  to  act  in  the  capacity  of  corporators,  when  assembled 
without  the  bounds  of  the  sovereignty  granting  the  charter,  are 
whoUy  void/'  •• 

It  will  be  noticed  that  in  this  case  the  corporators  named  in  the 
charter  met  and  organized  outside  the  state  granting  the  charter. 
They  did  not  meet  and  organize  in  the  state,  and  then  hold  a  meet- 
ing outside  the  state  for  the  election  of  the  directors.  The  decision, 
therefore,  might  well  have  been  based  on  the  groand  that  the  cor- 
poration had  not  been  legally  organized,  leaving  nntouched  the  ques- 
tion whether  the  stockholders  of  a  corporation  which  has  been  duly 
and  legally  organized  within  the  state  may  hold  meetings  and  trans- 
act corporate  business  in  another  state.  The  weight  of  modem  au- 
thority seems  strongly  in  favor  of  holding  such  a  meeting,  if  held 
with  the  consent  of  all  the  stockholders,  and  if  there  is  no  express 
prohibition  in  the  charter  or  by-laws,  or  in  some  statute,  not  abso- 
lutely void,  but,  at  most,  merely  irregular.  In  Ohio  &  M.  R.  Co. 
V.  McPherson,*^  the  stockholders  of  an  Illinois  corporation,  which 
had  been  duly  organized  in  that  state,  held  meetings  and  transacted 
corporate  business  in  Missouri;  and  subscribers  sought  to  defeat  an 
action  on  their  subscriptions  on  the  ground  that  the  calls  for  stock 
assessments  were  made  in  Missouri,  and  the  votes  and  proceedings  of 
the  stockholders  and  directors  in  that  state  were  void.  It  was  held 
that  the  defense  could  not  be  sustained.  "After  the  corporation 
had  become  full-fledged,"  it  was  said,  ^^  see  nothing  in  reason  or 
principle  why  the  stockholders  could  not  as  well  elect  directors, 
as  the  directors  elect  a  treasurer,  on  the  Missouri  side  of  the  line. 
The  most  that  could  be  said,  under  such  circumstances,  is  that  the 
election  was  irregular.  The  corporation  having  once  been  put  into 
existence,  if  the  members  of  the  board  of  directors,  whether  charter 
members,  or  their  appointees,  or  those  elected  by  the  stockholders  in 
St.  Louis,  accepted  their  office,  and  acted  under  their  appointment 
or  election,  as  the  evidence  shows  was  the  case,  they  became  de 
facto  directors,  and  their  authority  to  act  on  behalf  of  the  corporation 
could  not  be  questioned  by  the  appellants,  in  this  collateral  suit, 

••  And  lee  Bellows  t.  Todd,  89  Iowa,  209,  217;    Ormsby  y.  Mining  Co.,  56  N.  Y. 
823;   Franco-Texan  Land  Ck>.  t.  Laigle,  59  Tex.  339. 
•T  35  Mo.  13. 
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withoat  showing  a  judgment  of  ouster  against  them  in  a  direct  pro- 
ceeding by  the  government  for  that  purpose."  •• 

It  has  also  been  held  by  the  supreme  court  of  the  United  States 
that  where  a  stockholders'  meeting  is  held  in  a  state  other  than  that 
by  which  the  corporation  was  created,  and  all  the  stockholders  are 
present  and  take  part,  they  and  the  corporation  are  estopi>ed  to 
question  the  validity  of  the  proceedings.**  Mr.  Morawetz  says  that 
"there  is  no  objection  to  a  meeting  held  in  a  foreign  jurisdiction, 
provided  all  the  shareholders  give  their  consent.  And,  in  the  ab- 
sence of  an  express  statutory  prohibition,  there  appears  to  be  no 
reason  why  the  shareholders  in  an  ordinary  business  corporation 
should  not  provide  in  their  articles  of  association  that  meetings  may 
be  called  at  convenient  places  outside  of  the  state  under  whose  laws 
the  company  is  formed."  ^•^  Meetings  cannot  be  held  in  another 
state  unless  all  the  stockholders  consent,  nor  if,  as  is  sometimes  the 
case,  such  meetings  are  expressly  prohibited  by  statute,  or  by  the 
charter  or  by-laws.***  A  meeting  in  one  of  several  states  of  the 
stockholders  of  a  corporation  chartered  in  all  of  those  states  is  valid, 
in  respect  to  the  property  of  the  corporation  in  all  of  the  states, 
without  the  necessity  of  a  repetition  of  the  meeting  in  the  other 
states.**' 

Conohict  of  the  Meeting. 

Of  course,  the  meeting  must  be  conducted  regularly  and  fairly,  and 
regulations  contained  in  the  charter  or  by-laws  must  be  observed.*** 
But  it  is  not  evecy  slight  and  immaterial  irregularity  that  will  vitiate 
the  proceedings.  Thus,  the  fact  that  the  inspectors  at  a  stockholders' 
meeting  are  not  sworn,  or  are  not  sworn  in  the  proper  manner,  will 

»•  And  see  Wright  t.  Lee,  2  S.  D.  596,  61  N.  W.  706,  714. 

••  Handley  ▼.  Stutz,  139  U.  S.  417,  U  Sup.  Ct.  530,  1  Cumming,  Gas.  Priy.  Corp. 
855;    Heath  y.  Smelting  Co.,  39  Wis.  14a 

100  1  Mor.  Priy.  Corp.  S  4Sa 

101  Id  Hodgson  y.  Railroad  Co.,  46  Minn.  454,  49  N.  W.  197,  it  was  held  that  a 
general  stookholders'  meeting  for  the  election  of  officers  held  out  of  the  state,  all 
of  the  stockholders  not  consenting,  and  the  by-laws  providing  that  it  shall  be  held 
at  a  specified  place  in  the  state,  is  illegal;  and,  as  against  the  officers  thus  elected, 
those  previously  in  office  have  the  right  to  retain  control  of  tl^e  affairs  of  the  cor- 
poration.    And  see  Ormsby  y.  Mining  Co.,  56  N.  Y.  623. 

102  Graham  y.  Railroad  Co.,  118  U.  S.  161,  6  Sup.  Ct  1009. 
i<rs  See  Sayles  y.  Brown,  40  Fed.  8. 
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not  Inyalidate  an  election,  if  no  objection  is  interposed  at  the  time 
of  the  election.  It  is  enough  that  they  are  duly  appointed  and  enter 
on  the  discharge  of  their  duties,  and  are  therefore  inspectors  de 
facto.*** 

It  is  not  necessary,  in  the  absence  of  some  express  requirement, 
that  the  derk,  moderator,  inspector,  or  chairman  chosen  to  preside 
over  a  stockholders'  meeting  shall  be  a  stockholder  or  member.  He 
acts  merely  as  an  agent  of  the  corporation,  to  preside  and  see  that 
the  proceedings  are  conducted  in  a  legal  and  orderly  manner;  and 
there  is  nothing  in  the  nature  of  the  office  which  requires  him  to  be 
a  member,  although,  from  convenience,  the  usage  is  to  select  one 
of  the  members  to  perform  the  duty.^®'  Statutory  or  charter  re- 
quirements, however,  in  this  respect  must  be  observed.**' 

^^Qicorum^^  and  ^^ Majority,^'* 

By  the  term  ''quorum"  is  meant  the  number  of  members  of  a  cor- 
poration, board,  committee,  etc.,  who  must  be  present  in  order  to  take 
action.  Grenerally,  by  statute,  or  by  particular  charters  or  by-laws, 
persons  owning  a  majority  of  the  shares  must  be  present  or  repre- 
sented at  a  stockholders'  meeting,  to  constitute  a  quorum,  and,  unless 
there  is  a  quoi*um  present,  no  action  can  be  taken.  Less  than  a  quo- 
rum can  do  no  more  than  adjourn.  A  majority  of  the  legal  votes 
actually  cast,  a  quorum  being  present,  will  bind  the  corporation. 

At  common  law  no  particular  number  of  stockholders  need  be  pres* 
ent,  except  that  there  must  be  at  least  two,  for  one  person  could  not 
hold  a  meeting.  If  all  the  stockholders  have  been  duly  notified,  or 
if  the  meeting  is  a  stated  one,  those  who  assemble,  though  they  rep- 
resent less  than  a  majority  of  the  shares,  constitute  a  quorum,  and 
may  act,  unless  there  is  express  provision  to  the  contrary,  and  a  ma- 
jority of  these,  however  few,  may  bind  the  corporation.  At  conmion 
law,  therefore,  the  "majority  of  the  stockholders,"  as  the  term  is  used 
in  reference  to  its  power  to  bind  the  corporation,  does  not  necessarily 
mean  persons  representing  a  majority  of  the  shares,  or  a  majority  of 
persons  owning  shares.    It  means,  in  the  absence  of  a  provision  to 

104  Id  re  Election  of  Directors  of  Mohawk  &  H.  R.  Co.,  19  Wend.  (N.  Y.)  135: 
In  re  Election  of  Directors  of  Chenango  County  Mut.  Ins.  Co.,  Id.  635. 

105  Stebbins  t.  Merritt,  10  Cash.  (Mass.)  27,  34. 
io«  See  People  ▼.  Peck.  11  Wend.  (N.  T.)  604. 


470      MANAGEMENT  OF  CORPOBATIONS — OFFICEBS  AND  AGBNTB.       (Ch.  13 

the  contrary,  the  major  part  of  those  who  are  present  at  a  regular  cor- 
porate meeting.  "There  is  a  distinction  taken  between  a  corporate 
act  to  be  done  by  a  select  and  definite  body,  as  by  a  board  of  directors, 
and  one  to  be  performed  by  the  constituent  members.  In  the  latter 
case  a  majority  of  those  who  appear  may  act,  but  in  the  former  a  ma- 
jority of  the  definite  body  must  be  present,  and  then  a  majority  of 
the  quorum  may  decide.  This  is  the  general  rule  on  the  subject,  and, 
if  any  corporation  has  a  different  modification  of  the  expression  of 
the  binding  will  of  the  corporation,  it  arises  from  the  special  pro- 
Yisions  of  the  act  or  charter  of  incorporation."  **^ 

At  a  yalid  stockholders'  meeting,  the  charter  and  by-laws  being  si- 
lent on  the  subject,  a  majority  of  the  votes  cast,  though  but  a  minor- 
ity of  the  stock  represented,  prevails.  Those  having  an  opportunity 
to  vote,  and  not  voting,  are  held  to  acquiesce  in  the  result  of  the  votes 
actually  cast.  Therefore,  if  some  of  the  members  become  dissatisfied, 
and  fail  or  refuse  to  vote,  a  majority  of  the  legal  votes  actually  cast, 
though  less  than  a  majority  of  all  the  votes  represented  at  the  meet- 
ing, will  elect.*^* 

Disability  of  InivMual  Stockholders. 

If  all  of  the  stockholders  are  present,  or  have  been  duly  notified, 
the  meeting  and  proceedings  are  not  rendered  illegal  by  the  fact  that 
one  of  them  is  non  compos  mentis,  or  otherwise  under  legal  disability. 
The  law  does  not  look  into  the  capacity  of  the  stockholders  to  transact 
business,  but  only  regards  the  capacity  of  the  aggregate  body  when 
duly  assembled.  "If  it  were  otherwise,"  said  Bigelow,  J.,  "the  legal 
incapacity  of  a  stockholder,  such  as  coverture,  infancy,  or  insanity, 
would  operate  as  an  effectual  obstacle  to  a  valid  assembly  of  any 
aggregate  corporation.    The  law  confers  the  attribute  of  individual- 

107  2  Kent,  CkHnm.  203;  1  Kyd,  Corp.  401;  Ex  parte  V^illcocka,  7  Cow.  (N.  X.) 
402,  410;    Field  y.  Field,  9  Wend.  (N.  Y.)  394,  408. 

108  Pint  Parish  in  Sndbury  y.  Stearns,  21  Pick.  (Mass.)  148;  Stete  y.  Chnte,  34 
Minn.  135,  24  N.  W.  353.  See,  contra,  Ck>m.  y.  Wickersham,  66  Pa.  St  134.  In 
this  case,  at  a  conyention  of  school  directors,  112  were  present.  Of  these,  56 
yoted  for  one  candidate  for  superintendent,  while  55  yoted  for  another,  and  one 
refused  to  yote  at  all.  It  was  held  that  the  former  did  not  haye  a  majority  of  the 
directors  present,  as  the  director  not  yoting  was  entitled  to  be  counted  as  present, 
and  was  not  to  be  considered  as  absent,  and  the  legal  intendment  was  that  he  yoted 
for  neither  or  for  the  minority  candidate. 
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itj  on  the  entire  body  constituting  a  corporation,  and  in  which  the 
indiriduals  composing  it  are  merged.  When  duly  assembled,  the 
corporation  itself  becomes  the  individual  or  person  whose  acts  and 
proceedings  the  law  can  alone  regard.  If,  therefore,  it  is  legally 
called  together,  the  law  presumes  that  the  indiyidual  members  are 
competent  to  the  transaction  of  business."  *•• 

Record  wnd  Proof  of  Action. 

In  the  absence  of  express  requirement  to  the  contrary  in  the  char- 
ter or  by-laws,  the  resolutions  adopted  at  a  stockholders'  meeting 
need  not  be  recorded  in  the  books  of  the  corporation.  In  the  absence 
of  a  record  of  the  proceedings,  they  may  be  proved  by  parol  evi- 
dence.*** 

Cure  of  Irregvlafrity  ty  Ratification. 

If  a  stockholders'  meeting  is  irregularly  called  or  conducted,  the 
irregularity  may  generally  be  waived  by  the  stockholders.  They  may 
ratify  acts  of  the  majority  which  are  not  binding  because  of  irregu- 
laritieS)  and  thereby  render  them  binding.*** 

Presumption  of  Regvlarity. 

Every  reasonable  intendment  is  to  be  made  in  favor  of  the  regular- 
ity of  stockholders'  meetings,  and  the  burden  is  upon  one  who  claims 
that  they  were  invalid  to  show  the  circumstances  rendering  them  so. 
In  the  absence  of  evidence  to  the  contrary,  their  legality  will  be  pre- 
sumed. ^^The  maxim  of  law  in  such  cases  is,  'Omnia  rite  acta  pre- 
sumuntur.' "  ***  Thus,  it  has  been  held  that,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  due  notice  was  given 
to  all  the  stockholders.**'  So,  where  the  by-laws  of  a  corporation 
required  the  meetings  to  be  held  at  the  counting  room  of  the  company, 
and  it  appeared  from  the  records  that  a  meeting  was  held  at  the 
dwelling  house  of  the  general  agent,  without  stating  that  it  was  at 
the  counting  room,  it  was  presumed  that  the  counting  room  was,  for 

itt  Stebbins  t.  Merritt,  10  Oosh.  (Maas.)  27,  33. 

110  Handlej  t.  Stuta,  139  U.  S.  417,  11  Sap.  Ct.  630,  1  Cumming,  Gas.  Priy. 
Ooip.  855. 

111  Bichardaon  t.  Railroad  Co.,  44  Vt  613;   Jones  t.  Turnpike  Co.,  7  Ind.  647. 
lit  Citiaena'  Mat.  Fire  Ina.  Co.  t.  Sortwell,  8  Allen  (Maas.)  217. 

lit  Sargent  t.  Webster,  13  Mete.  (Mass.)  497. 
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the  time  beings  at  such  plaoe.^*^    Bo,  it  will  be  presumed  that  a  qno- 
rom  of  members  was  present,  onless  the  contrary  olearly  appears.^^' 

Adjourned  Meetings. 

A  corporation  may  transact  any  business  at  an  adjourned  meeting 
that  could  have  been  transacted  at  the  original  meeting,  for  it  is  but 
a  continuation  of  the  same  meeting.  Whether  the  meeting  is  con- 
tinued without  interruption  for  many  days,  or  by  adjournment  from 
day  to  day,  or  from  time  to  time,  many  days  intervening,  it  must  be 
considered  the  same  meeting,  without  any  loss  or  accumulation  of 
powers."* 

Equity  Jurisdiction,, 

A  court  of  equity  has  jurisdiction  to  supervise  and  control  an  elec- 
tion of  directors,  and  to  appoint  a  master  for  that  purpose,  when  it 
appears  that  through  fraud,  violence,  or  other  unlawful  conduct  on 
the  part  of  a  portion  of  the  corporators,  a  fair  and  honest  election 
cannot  be  held  without  the  court's  interposition.^^^ 

It  has  been  held  that,  if  an  election  is  held  illegally,  a  court  of 
equity  has  jurisdiction  to  set  it  a^ide  at  the  suit  of  a  dissenting  stock- 
holder.*** But,  by  the  better  opinion,  some  other  ground  for  equi- 
table relief  must  exist,  for  otherwise  the  remedy  at  law  by  quo  war- 
ranto would  be  adequate.  A  court  of  equity  will  not  primarily  take 
jurisdiction  to  determine  the  legality  of  an  election  of  directors,  or  to 
remove  a  director  who  is  in  possession  of  the  office.  It  will  inquire 
Into  the  regularity  of  the  election,  or  the  right  of  the  person  to  the 
office,  only  when  the  question  anses  incidentally  and  collaterally  in 
a  suit  of  which  the  court  has  rightful  jurisdiction,  and  when  the  grant 
of  the  relief  depends  upon  its  decision.*** 

11 «  McDanielB  t.  Manufacturing  Co.,  22  Vt.  274. 

ii»CitizenB'  Mat  Fire  Ins.  Co.  t.  Sortwell,  8  Allen  (Mass.)  217. 

ii«  Warner  t.  Mower,  11  Vt  885;  Smith  v.  Law,  21  N.  Y.  290.  And  se« 
Schoff  T.  Town  of  Bloomfield,  8  Vt  472. 

11 T  Tunis  T.  Railroad  Co.,  149  Pa.  St  70,  24  AtL  88. 

lis  Wright  T.  Water  Co.,  67  Cal.  632,  8  Pac.  70. 

ii«  Perry  ▼.  Oil-Mill  Co.,  98  Ala.  864,  ^  South.  217;  Nathan  t.  Tompkins,  82 
Ala.  437,  2  South.  747. 
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SAME— VOTIKQ. 

186.  XTnless  fhe  right  is  taken  away  by  express  charter  or 
statutory  provision,  or  by  the  agreement  under 
which  shares  were  acquired,  every  stockholder  is 
entitled  to  vote  at  corporate  meetings;  and  he  can- 
not be  deprived  of  the  right  by  by-laws  enacted 
after  his  shares  were  acquired*  The  following  rules 
may  be  partictdarly  mentioned: 

(a)  Ordinarily  the  holder  of  the  legal  title  on  the  books 

of  the  corporation  is  entitled  to  vote. 

(b)  The  pledgor  of  shares,  if  he  retains  the  title,  is  en- 

titled to  vote. 
(0)  A  trustee  -who  holds   the  legal  title,  and   not  the 
cestui  que  trust,  is  entitled  to  vote. 

(d)  Stock  held  by  the  corporation  itself  cannot  be  voted. 

(e)  Shares  held  by  two  or  more  jointly,  either  in  their 

own  right,  or  as  executors,  trustees,  etc.,  cannot  be 
voted  unless  all  agree  upon  the  vote. 

(f)  The  right  may   be   restricted  by   statute,   and  the 

statute  cannot  be  evaded  by  transfer  of  the  bare 
legal  title. 

(g)  Personal  interest  in  a  measure  does  not  disqualify  a 

stockholder  from  voting. 

186.  NT7MBEB  OF  VOTES— At  common  law  each  share- 

holder had  only  one  vote,  without  regard  to  the 
number  of  shares  owned  by  him.  But  now,  gen- 
erally  by  charter  or  statutory  provision,  and  per- 
haps by  custom,  there  is  a  right  to  one  vote  for 
each  share.  Sometimes,  by  statute,  a  single  stock- 
holder is  restricted  as  to  the  number  of  votes,  and. 
he  cannot  evade  the  statute  by  a  colorable  transfer. 

187.  OUMXJIiATIVB  VOTING! — Cumulative  voting  is  al- 

lowed in  some  states  by  statute,  but  the  right  doea 
not  exist  at  common  law. 
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188.  FBOXY— At  oommon  law  fhe  right  to  vote  can  only 
be  exercised  in  person;  but  the  right  to  vote  by 
proxy — ^that  is,  by  another  under  a  power  of  attor- 
ney— ^is  generally  given  by  statute,  or  by  the  char- 
ter or  by-laws.  In  regard  to  proxies,  the  following 
points  may  be  particularly  mentioned: 

(a)  A  proxy  can  only  be  given  by  the  legal  owner  of 

stock  at  the  time  the  vote  is  cast. 

(b)  An  agreement  not  to  g^ve  a  proxy  is  contrary  to 

public  policy,  and  therefore  void. 

(c)  A  proxy,  though  in  terms  irrevocable,  may  never- 

theless be  revoked,  if  not  coupled  with  an  interest. 
Some  courts  hold  such  a  proxy  void  as  against  pub- 
lic policy. 

Who  EntiOed  to   VoU. 

Every  stockholder  has,  as  incident  to  his  ownership  of  stock,  a  right 
to  YOte  at  stockholders'  meetings,  unless  he  is  prohibited  from  doing 
so  by  some  express  charter  or  statutory  provision,  or  by  the  agreement 
under  which  he  holds  his  shares.  He  cannot  be  deprived  of  this  right 
by  a  by-law,  unless  such  a  by-law  is  expressly  authorized  in  advance, 
or  where  it  was  enacted  before  he  acquired  his  shares.^**  But  there 
is  nothing  to  prevent  a  corporation,  on  issuing  stock,  conmion  or  pre- 
ferred, after  its  organization,  from  stipulating  that  the  holders  shall 
not  have  or  exercise  the  right  to  vote  the  same.^'^ 

The  general  rule  is  that  the  holder  of  the  legal  title  to  shares  is 
entitled  to  vote  them.  And,  in  case  of  a  dispute  as  to  the  right  to 
vote  at  a  stockholders'  meeting,  the  books  of  the  corporation  are 
prima  facie  evidence  as  to  who  possesses  that  right^*'  The  inspect- 
ors of  election  are  not  to  inquire  beyond  the  transfer  book.  Any  pri- 
vate agreement  or  understanding  between  the  individual  holding  the 
legal  title  to  the  stock  in  due  form  and  others  is  a  matter  between 
themselves,  with  which  the  corporation  has  no  concern.^'* 

120  Ante,  p.  455,  note  89. 

isi  Miller  T.  Batterman,  47  Ohio  St.  141,  24  N.  E.  496. 

isi  Hoppin  T.  Boffum,  9  R.  I.  513,  518;    Com.  t.  Dalzell,  152  Pa.  St  217,  25 
AtL  535;    Pender  v.  Lushington,  6  Oh.  Div.  70. 
»!■  In  re  Long  Island  R.  Co.,  19  V^end.  (N.  Y.)  37,  44. 
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Sam&—Fledgar  and  Fledges. 

A  person  who  pledges  his  stock  Is  entitled  to  vote  npon  It  until  the 
title  of  the  pledgee  to  the  stock  is  perfected."^  And  it  has  been 
held  that,  if  the  stock  stands  on  the  books  of  the  corporation  in  the 
name  of  the  pledgee,  the  pledgor  may,  by  suit  in  equity,  compel  a 
transfer  to  him,  or  oblige  the  pledgee  to  give  him  a  proxy  to  vote.^'* 
But  if  the  pledgor  acquiesces  in  the  control  of  the  stock  by  the 
pledgee,  who  appears  as  the  record  owner,  and  makes  no  effort  to 
inform  the  corx>oration  of  his  ownership  until  a  contested  election 
occurs,  and  then  not  until  the  Yotes  hare  been,  or  are  being,  counted, 
it  wUl  be  too  late  to  ask  a  court  of  equity  to  interfere  with  the  de- 
clared result  of  the  election.^'*  80  long  as  the  stock  stands  on  the 
books  of  the  corporation  in  the  name  of  the  pledgee,  without  any 
reservation  to  the  pledgor  of  the  right  to  vote  the  same,  the  pledgee 
is  entitled  to  Yote.**' 

Same — Ttuatees. 

One  in  whose  name  stock  stands  on  the  books  of  the  corporation 
as  trustee  is  entitled  to  Tote  upon  it,  unless  the  cestui  que  trust  sea- 
sonably asserts  his  right  to  have  it  transferred  to  him.^** 

Soma — Shares  Hdd  hy  the  OorporaUon. 

A  corporation  cannot  hold  its  own  stock  so  as  to  entitle  its  di- 
rectors or  trustees  to  vote  upon  it^**  Nor  can  persons  who  hold 
stock  in  trust  for  the  benefit  of  the  corporation  vote  thereon.  GRie 
right  to  vote  the  stock  is  suspended  Avliile  it  is  so  held.*** 

114  McDaniels  t.  Mannfactnring  Co.,  22  Vt  274;  Preddent,  etc,  of  Mor- 
chanti'  Bank  t.  Cook,  4  Pick.  (Mass.)  406;  In  re  Barker,  6  Wend.  (N.  Y.)  509; 
Bx  iMirte  Willcocks,  7  Ck>w.  (N.  Y.)  402;    Hoppin  v.  Buffum,  0  B.  I.  5ia 

iss  YoweU  T.  Thompson,  8  Cranch,  G.  C.  428,  Fed.  Gas.  No.  17,023;  Hoppin 
T.  Bnffnin,  0  B.  I.  513. 

lit  Hoppin  T.  Buffum,  0  B.  I.  613. 

1S7  See  Gom.  t.  Dalzell,  162  Pa.  St.  217,  26  AU.  536. 

1st  Hoppin  T.  Buffum,  0  B.  I.  513:  In  re  Barker,  6  Wend.  (N.  Y.)  609;  Gom. 
T.  Dalzell,  162  Pa.  St.  217,  26  AtL  636.  And  see  Wilson  v.  Proprietors  Gentral 
Bridge,  0  B.  I.  690. 

IS*  Bx  parte  Holmes,  5  Gow.  (N.  Y.)  428.  And  see  Vail  t.  Hamilton,  86  N.  Y. 
463. 

ISO  American  Baiiwaj-Frog  Go.  t.  Haven,  101  Mass.  898.  And  see  State  ▼. 
Smith,  48   Vt.  266. 
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Same — Sharm  Owned  JamUy. 

Since  the  rig^t  of  voting  upon  stock  is  In  the  legal  owner,  it  fol- 
lows that  stock  held  jointly  by  two  or  more  persons,  either  in  their 
own  right,  or  as  executors,  trustees,  etc.,  cannot  be  TOted  at  all,  im- 
less  all  agree  upon  the  vote.*** 

Same — Meatrictiona  in  Charter  or  Statute, 

The  right  to  vote  may  be  restricted  by  the  charter  or  by  statute. 
Sometimes  it  is  expressly  provided,  for  instance,  that  nonresident 
stockholders  of  particular  corporations  shall  not  be  allowed  to  vote 
at  meetings  of  the  corporation.  The  object  of  such  a  provision  is 
to  prevent  corporations  from  being  controlled  by  nonresidents.*** 
And  often  the  number  of  votes  which  a  single  stockholder  shall  be 
allowed  to  cast  is  limited.  The  object  is  to  prevent  the  corporation 
from  getting  into  the  control  of  a  single  person.*^* 

Same — JEvasion  of  StatiUory  or  Charter  Prohibitum, 

Where,  by  statute  or  by  the  charter,  particular  stockholders  are 
prohibited  from  voting,  the  prohibition  cannot  be  evaded  by  trans- 
ferring the  stock  to  others  merely  for  the  purpose  of  enabling  them  to 
vote  upon  it.  Thus,  where  the  charter  of  a  corporation  provided 
that  no  stockholder  should  be  entitled  to  cast  more  than  one-fourth 
of  all  the  votes  at  an  election  of  directors,  it  was  held  that  a  stock- 
holder who  owned  more  than  one-fourth  of  the  shares  could  not 
gratuitously  transf^  part  of  the  stock  for  the  purpose  of  enabling 
the  transferees  to  vote  it,  and  such  transjferees  were  enjoined  from 
voting  at  the  suit  of  another  stockholder.**^  So,  where  nonresident 
stockholders  in  banking  corporations  were  prohibited  from  voting, 
it  was  held  that  the  prohibition  could  not  be  evaded  by  gratuitously 
transferring  stock  to  residents  for  the  purpose  of  enabling  them  to 
vote  upon  it  "The  law,",  it  was  said,  "is  not  to  be  outwitted  by  cun- 
ning devices."  **• 

i»i  Tunis  T.  Railroad  Co.,  110  Pa.  St,  70,  24  AtL  88. 

i»«  State  T.  Hun  ton,  28  Vt  594. 

i8t  Mack  T.  Iron  Co.,  90  Ala.  396,  8  South.  150. 

i»*  Mack  T.  Iron  Co.,  90  Ala.  896,  8  South.  150;  Campbell  t.  Poultney,  6  GUI 
&  J.  (M(I.)  94;  Webb  t  Ridgely,  88  Md.  864.  Contra,  Pender  t.  LiuhiiigtOB, 
li.  R.  6  Ch.  Div.  70. 

iss  State  v.  Hunton,  28  Vt.  594. 
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Sams — Peraofuxl  Interest  of  8to€kfu>lder. 

The  fact  that  a  stockholder  has  a  personal  interest  In  a  matter 
coming  before  a  stockholders'  meeting,  different  from  that  of  the 
other  stockholders,  does  not  disqualify  him  from  voting.  '^A  share- 
holder has  a  legal  right,  at  a  meeting  of  the  shareholders,  to  vote 
npon  a  measure,  even  though  he  has  a  personal  interest  therein  sep- 
arate from  other  shareholders.  In  such  a  meeting  each  shareholder 
represents  himself  and  his  own  interests  solely,  and  he  in  no  sense 
acts  as  a  trustee  or  representative  of  others."  *••  In  Northwest 
Transp.  Co.  v.  Beatty,*"*^  one  of  the  directors  in  a  corporation  con- 
tracted with  his  colleagues  to  sell  to  the  company  a  vessel  which  he 
owned,  at  a  certain  price.  The  contract,  though  fair,  was  voidable, 
but  it  was  subject  to  ratification  by  the  stockholders;  and  it  was 
held  that  the  vendor  director  had  a  right,  at  a  meeting  of  the  stock- 
holders, to  vote  in  favor  of  ratifying  the  contract  and  concluding 
the  purchase,  and  that  his  conduct  was  not  to  be  regarded  as  op- 
pressive towards  the  minority  of  shareholders  because  he  individ- 
ually owned  a  majority  of  the  stock. 

As  we  have  seen  in  a  preceding  section,  if  a  majority  of  the  stock- 
holders attempt  to  manage  the  affairs  of  the  corporation,  not  only  in 
their  own  interest,  but  in  violation  of  the  charter,  or  in  fraud  of 
the  rights  of  the  minority,  a  court  of  equity  will  interfere,  in  a  proper 
case,  at  the  suit  of  an  injured  stockholder.*** 

Nvffnbeer  of  Votes. 

In  Taylor  v.  Griswold,***  it  was  held  that  at  common  law  each 
stockholder  of  a  corporation  has  but  one  vote,  without  regard  to  the 
number  of  shares  owned  by  him,  and  a  by-law  allowing  one  vote  for 
each  share  was  held  void.  It  is  generally  provided,  however,  by  the 
charter  of  joint-stock  corporations,  or  by  statute,  that  stockholders 
shall  have  a  vote  for  each  share;  and  this  is  clearly  the  just  rule, 
for  ''stockholders  are  interested,  not  equally,  but  in  proportion  to  the 
number  of  shares  held  by  them.''  ^**    Indeed,  it  has  been  said  that 

!••  Gamble  t.  Water  Co.,  123  N.  Y.  91,  25  N.  B.  201;    North  Wert  Transp. 
€o.  V.  Beatty,  12  App.  Cas.  689;    Bjorngaard  v.  Bank,  49  Minn.  483,  52  N.  W.  48. 
18T  12  App.   CaB.  689. 
it«  Ante,  p.  889. 

!••  14  N.  J.  Law,  222,  27  Am.  Dec.  33. 
140  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  |  009. 
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the  custom  of  giving  the  shareholders  in  joint-stock  corporationB  a 
vote  for  each  share  has  become  so  well  established  that  an  intention 
to  follow  the  custom  may  be  implied,  in  the  absence  of  any  indica- 
tion to  the  contrary.***  And  it  has  been  held,  contrary  to  the  deci- 
sion in  Taylor  v.  Qriswold,  that  a  by-law  giving  a  vote  for  each  share 
is  valid  and  binding  on  all  the  stockholders.**'  As  we  have  seen, 
to  prevent  the  corporation  from  getting  into  the  control  of  a  single 
person  the  number  of  votes  which  a  single  stockholder  shall  be  al- 
lowed to  cast  is  limited  by  statute,  and  the  limitation  cannot  be 
evaded  by  transferring  the  shares  to  enable  the  transferees  to  vote 
upon  them.**^ 

Omnvl<Uive    Voting. 

In  some  states,  in  order  to  allow  the  minority  of  the  stockhold^v 
to  secure  representation  on  the  board  of  directors,  there  are  statutory 
or  constitutional  provisions  allowing  cumulative  voting.  Thus,  it  is 
provided  in  West  Virginia  that,  in  all  elections  for  directors  or 
managers  of  corporations,  every  stockholder  shall  have  the  right  to 
vote  for  the  number  of  shares  of  stock  owned  by  him  for  as  many 
persons  as  there  are  directors  or  managers  to  be  elected,  or  to  cumu- 
late said  shares,  and  give  one  candidate  as  many  votes  as  the  number 
of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall 
equal,  or  to  distribute  them,  on  the  same  principle,  among  as  many 
candidates  as  he  shall  think  fit***  The  right  to  cumulative  voting 
does  not  exist  unless  expressly  given  by  statute.*" 

It  has  been  held  that,  where  the  legislature  has  reserved  the  right 
to  amend  or  repeal  the  charter  of  a  corporation,  it  may  pass  an  act 
allowing  cumulative  voting.^*'    This,  however,  is  doubtful;  and  cer- 

141 1  Mor.  Priv.  Corp.  §  476. 

14S  Com.  T.  Hemmingway,  131  Pa.  St.  614,  18  Atl.  990,  992. 

148  Ante.  p.  470. 

144  See  Gross  y.  Railway  Co.,  35  W.  Va.  174,  12  8.  B.  1071.  And  see  Wright 
▼.  Water  Co.,  67  Cal.  532,  8  Pac.  70;  Horton  t.  Wilder,  48  Kan.  222,  29  Pac  666. 

145  State  T.  Stockley,  45  Ohio  St.  304,  13  N.  E.  279.  In  this  case  it  was  held 
that  a  statute  proTiding  that  the  directors  of  corporations  "shall  be  chosen,  by 
ballot,  by  the  stockholders  who  attend  for  that  purpose,  either  in  person,  or  by 
lawful  proxies;  each  share  shall  entitle  the  owner  to  as  many  votes  as  there  are 
directors  to  be  elected,  and  a  plurality  of  votes  shall  be  necessary  for  a  choice^** 
—did  not  give  the  right  of  cumulative  voting. 

i4i  Cross  V.  Railway  Co.,  35  W.  Va.  174,  12  S.  B.  1071. 
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tainly,  if  no  such  power  has  been  reserved,  such  a  statute,  as  ap- 
plied to  existing  corx>orations,  would  be  unconstitutional,  as  impair- 
ing the  contractual  rights  of  the  stockholders.^ ^^ 

Votes  hf  proay. 

The  right  to  vote  by  proxy  must  be  expressly  given,  either  by  a 
statute  or  by  the  charter  or  by-laws  of  the  corporation,  or  it  does  not 
exist  The  common  law  requires  all  votes  to  be  given  in  person.^^* 
It  has  been  held  that,  since  the  common  law  requires  this,  a  by-law 
giving  the  right  to  vote  by  proxy  is  repugnant  to  law,  and  therefore 
Toid,  unless  such  a  by-law  is  authorized  by  the  charter.^^*  By  the 
weight  of  authority,  however,  a  corporation  has  the  implied  power  to 
enact  such  a  by-law.*  ■•  To  authorize  a  vote  by  proxy,  the  case  must 
be  brought  within  the  terms  of  the  statute,  charter,  or  by-law.  Thus, 
where  an  act  of  incorporation  provided  that  each  stockholder  person- 
ally present  should  be  allowed  to  vote  on  the  stock  standing  in  his 
name,  and  that  each  stockholder,  'Hbeing  a  citizen  of  the  United 
F^tates,"  might  vote  by  proxy,  it  was  held  that  an  alien  stockholder 
could  not  vote  by  proxy.*"* 

A  proxy  to  vote  stock  can  only  be  given  by  the  legal  owner  of  the 
stock  at  the  time  the  vote  is  to  be  cast.  "The  right  of  voting  stock 
is  inseparable  from  the  right  of  ownership.  The  one  follows  as  a 
sequence  from  the  other,  and  the  right  to  vote  cannot  be  separated 
from  the  ownership  without  the  consent  of  the  legal  owner."*'*'  It 
follows  that,  where  the  owner  of  stock  dies,  a  proxy  to  vote  thereon 
can  only  be  given  by  his  executors.  It  cannot  be  given  by  the  will; 
nor  can  a  provision  in  the  will  that  the  executors  shall  give  a  proxy 
to  a  certain  person  entitle  such  person  to  vote  the  stock,  if  the  ex- 
ecutors refuse  to  give  the  proxy,  for  on  the  death  of  the  owner  of  stock 
his  ownership  ceases,  and  the  executors  become  the  owners.*** 

i*T  Ante,  pp.  204,  447;   State  ▼.  Greer,  78  Mo.  188. 

141  Taylor  t.  Griswold,  14  N.  J.  Law,  222,  27  Am.  Dee.  88;  Gom.  t.  Bringhiint, 
108  Pa.  Bt.  184,  49  Am.  Rep.  119;  Philips  T.V^ickham,  1  Paige,  Gh.  (N.  Y.) 
690;   People  t.  Twaddell,  18  Han  (N.  Y.)  427. 

i4»  Taylor  v.  Griswold,  supra. 

ISO  DetwUler  t.  Gom.,  181  Pa.  St  614,  18  All.  990;  State  t.  Tador,  5  Day 
(Oonn.)  829,  5  Am.  Dec.  162;    People  t.  Grossley,  69  111  19S. 

lit  In  re  Barker,  6  Wend.  (N.  Y.)  509. 

iss  Tnnis  T.  Bailroad  Go.,  149  Pa.  St.  70,  24  AtL  88. 

ass  Id. 
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A  stoclvholder  cannot  agree  not  to  give  a  proxy  to  vote  his  shares. 
Such  an  agreement  is  against  public  policy.*'*  In  Fisher  v.  Bush,*** 
an  agreement  between  a  number  of  stockholders  of  a  corporation  that 
they  would  not  sell  or  assign  their  shares,  nor  give  a  power  of  attor- 
ney to  vote  the  same,  without  the  consent  of  all  the  parties  to  the 
agreement,  was  held  void  for  three  reasons;  namely,  because  the 
agreement  not  to  sell  or  assign  was  in  restraint  of  trade,  and  there- 
fore against  public  policy;  because  the  agreement  not  to  vote  by 
proxy  was  pernicious,  and  contrary  to  public  policy;  and  because 
the  promises  were  without  consideration. 

A  power  of  attorney  or  proxy  to  vote  stock,  though  in  terms  irrevo- 
cable, may  nevertheless  be  revoked  at  any  time  before  the  vote,  if  it 
is  not  coupled  with  an  interest*'*  It  has  often  been  said,  and  some- 
times held,  that  such  a  proxy  is  not  contrary  to  public  policy,  but 
merely  revocable.**^  In  the  late  case  of  Bostwick  v.  Chapman  (She- 
pang  Voting  Trust  Cases),***  however,  it  was  held  contrary  to  public 
policy  to  allow  a  stockholder  to  strip  himself  of  the  power  to  vote 
upon  his  shares,  or  to  determine  how  they  shall  be  voted,  by  giving  an 
irrevocable  proxy  to  one  who  has  no  beneficial  interest  or  title  in  or 
to  the  stock  or  in  the  affairs  of  the  corporation,  and  that  he  can  do  so 
neither  permanently  nor  for  a  term  of  years.  In  this  case  a  syndi- 
cate owning  the  majority  of  the  stock  of  a  railroad  company  had  the 
title  put  in  a  trust  company  to  vote  for  five  years  according  to  the  di- 
rection of  a  committee,  who  had  no  title  whatever  to  the  stock.  The 
court  held  the  trust  agreement  void  as  against  public  policy.*** 

iB«  Bostwick  T.  Chapman  (Shepaug  Voting  Truat  Cases),  60  Conn.  553,  24  AtL  82. 

i»5  35  Hnn  (N.  Y.)  641. 

i5«  Woodruff  T.  Railroad  Co.,  80  Fed.  01. 

1B7  See  Brown  t.  Steamship  Ga,  5  Blatchf.  625,  Fed.  Gas.  No.  2,02Sw 

i«8  60  Conn.  553,  24  Atl.  32. 

iftt  In  speaking  of  such  a  power  of  attorney,  Judge  Robinson  said  in  Boatwtck  t. 
Chapman,  supra:  '*This  I  conceive  to  be  against  the  policy  of  the  law,  whether  the 
power  so  to  vote  be  for  five  years  or  for  all  time.  It  is  the  policy  of  our  law  that 
ownership  of  stock  shaU  control  the  property  and  the  management  of  the  cofporttlon, 
and  this  cannot  be  accomplished,  and  this  good  policy  is  defeated,  if  stockholders 
are  permitted  to  surrender  all  their  discretion  and  will  in  the  hnportant  matter  of 
voting,  and  suffer  themselves  to  be  mere  passive  instruments  in  the  hands  of  some 
agent,  who  has  no  interest  in  the  stock,  equitable  or  legal,  and  no  interest  in  the 
general  prosperity  of  the  corporation.     And  this  ia  not  entirely  for  the  protection  of 
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Stockholders  may  irreyocably  surrender  fheir  voting  power,  and  vest 
it  in  one  who  is  beneficially  interested  in  the  eondnct  of  the  business 
of  the  corporation,  bm,  for  instance,  in  creditors  of  the  corporation,  or 
in  a  trustee  for  creditors,  under  an  agreement  for  their  security.***^ 

A  proxy  or  power  of  attorney  to  vote  stock  must,  of  course,  be 
sufficient  to  show  the  inspectors  that  the  agent  is  acting  by  the  au- 
thority of  the  principal,  but  no  peculiar  formality  is  required.  It  is 
sufficient  if  it  appears  on  its  face  to  confer  the  requisite  authority, 
and  is  free  from  all  reasonable  grounds  of  suspicion  of  its  genuineness 
and  authenticity.*** 

.^eci  of  Illegal  Reception  or  Ejection  of  Votes. 

When  illegal  votes  are  offered,  objection  must  be  raised  at  the  time. 
If  they  are  not  challenged,  their  receipt  will  afford  no  ground  for  set- 
ting the  election  aside.**' 

Before  a  stockholder  can  complain  that  his  vote  was  not  taken  at  a 
stockholders'  meeting,  he  must  show  that  he  offered  to  vote,  or  that 
he  properly  presented  his  claim  of  right  to  vote,  and  that  it  was  ex- 
cluded.*** If  the  charter  and  by-laws  prescribe  no  different  rule,  and 
the  meeting  appoints  no  tellers  or  inspectors  for  the  purpose,  it  is 
for  the  meeting  to  determine,  in  the  first  instance,  the  right  to  vote. 

the  stockholder  himself,  but  to  compel  a  compliance  with  the  duty  which  each 
stockholder  owes  his  fellow  stockholder  to  so  nse  such  power  and  means  as  the 
law  and  his  ownership  of  stock  gire  him  that  the  general  Interest  of  stockholders 
shall  be  protected,  and  the  general  welfare  of  the  corporation  sustained,  and  its 
business  conducted  by  its  agents,  managers,  and  officers,  so  far  as  may  be,  upon 
prudent  and  honest  business  principles,  and  with  just  as  little  temptation  to  and 
opportunity  for  fraud,  and  the  seeking  of  individual  gains  at  the  sacrifice  of  the 
general  welfare,  as  is  possible.  This,  I  take  it,  is  the  duty  that  one  stockholder  in 
a  corporation  owes  to  his  fellow  stockholder;  and  he  cannot  be  allowed  to  disburden 
himself  of  it  in  this  way.  He  may  shirk  it,  perhaps,  by  refusing  to  attend  stock- 
holders' meetings,  or  by  declining  to  TOte  when  called  upon,  but  the  law  will  not 
allow  him  to  strip  himself  of  the  power  to  perform  his  duty.  To  this  extent,  at 
least,  a  stockholder  stands  in  a  fiduciary  relation  to  his  fellow  stockholders."  See 
Griffith  T.  Jewett,  15  WUj.  Law  Bui.  4d9;  Moses  t.  Scott,  84  Ala.  008,  4  South. 
742. 

i«o  Mobile  ft  O.  R.  Go.  t.  Nicholas,  96  Ala.  92,  12  South.  723. 

!•!  In  re  St  Lawrence  Steamboat  Co.,  44  N.  J.  Law,  529. 

i«s  In  re  Election  of  Directors  of  Chenango  County  Mut.  Ins.  Ga,  19  Wend. 
(N.  Y.)  636. 

!••  Stnte  ▼.  Chuto.  34  Minn.  135^  24  N.  W.  353. 
Clk.Pr.Corp.— 31 
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The  president  of  the  corporation  or  chairman  of  the  meeting  has  no 
right  to  pass  upon  it  And  one  who,  upon  an  adverse  opinion  ex- 
pressed by  that  officer,  refrains  from  offering  his  yote,  and  does  not 
present  his  claim  of  right  to  the  meeting  for  it  to  pass  upon,  cannot 
be  heard  afterwards  to  complain.*** 

It  is  not  a  valid  objection  to  an  election  that  illegal  votes  were  re- 
ceived, or  legal  votes  rejected,  unless  the  majority  is  thereby  chan- 
ged.*** And,  to  set  aside  an  election  on  such  a  ground,  it  must  be 
made  to  appear  affirmatively  that  the  majority  is  changed.  Such  a 
result  will  not  be  presumed.*** 

Where  votes  rejected  by  inspectors  at  an  election  of  directors, 
which,  if  received,  would  have  elected  certain  candidates,  are  ad- 
judged  to  have  been  erroneously  rejected,  the  only  remedy  Is  to  set 
aside  the  election.  The  court  has  no  power  to  declare  those  candi- 
dates elected  for  whom  the  votes  would  have  been  cast  if  they  had 
been  received.**^  But  the  court  may  vilcate  the  seats  of  directors 
elected  by  illegal  votes,  and  declare  those  elected  who  received  a  ma- 
jority bf  the  legal  votes.*** 

ELECTION  AND  APPOINTMENT  OF  OFFICERS  AND  AGENTS. 

189.  Every  private  eorporatioiL  has  the  inherent  power  to 

appoint  o£BLcers  and  agents  to  supervise  and  man- 
age its  aflfairs. 

190.  No  particular  formalities  are  necessary  in  the  ap- 

pointment of  o£BLcers  and  agents,  except  such  as 
may  be  prescribed  by  the  charter  or  by-laws. 

A  corporation,  being  impersonal,  can  only  transact  its  business  and 
make  contracts  through  the  intervention  of  agents.    Generally,  the 

1«4  Id. 

10  B  See  Trustees  of  School  Diet.  No.  3  t.  Gibbs,  2  Gush.  (Mass.)  39,  45;  Inhab- 
itants of  First  Parish  in  Sudbury  t.  Stearns,  21  Pick.  (Mass.)  148;  Wardens  of 
Christ  Church  v.  Pope,  8  Gray  (Mass.)  140;  Ex  parte  Murphy,  7  Cow.  (N.  Y.)  153: 
In  re  Election  of  Directors  of  Chenango  County  Mut  Ins.  Co.,  19  Wend.  (N.  Y.) 
635;    In  re  Argus  Co.,  138  N.  Y.  557.  34  N.  E.  388.  391. 

!••  Ex  parte  Murphy,  7  Cow.  (N.  Y.)  153. 

i«T  In  re  Election  of  Directors  of  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  37; 
People  V.  Phillips,  1  Denio  (N.  Y.)  388,  396. 

i«8  Ex  parte  Desdoity.  1  Wend.  (N.  Y.)  98. 
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charter  of  a  modern  corporation  provides  what  officers  and  agents 
shall  manage  the  affairs  of  the  company.  Usoally,  the  management 
is  vested  in  a  board  of  directors,  trnstees,  or  managers,  who  are  to  be 
elected  periodically  by  the  stockholders.  If  the  charter  is  silent  on 
the  subject,  the  stockholders  may  nevertheless  elect  directors,  and 
invest  them  with  the  supervision  and  management  of  the  corporate 
affairs,  for  the  power  to  appoint  agents  is  inherent  in  all  private  cor- 
porations.^** A  person,  in  becoming  a  member  of  a  private  corpora- 
tion, Impliedly  consents  that  it  shall  be  represented  by  such  officers 
and  agents  as  are  reasonably  necessary  for  the  transaction  of  its 
business,  and  that  they  shall  possess  such  powers  and  perform  such 
duties  as  are  ordinarily  possessed  and  performed  by  such  officers  and 
agents.*^* 

In  the  appointment  of  officers  and  agents  of  a  corporation,  no  par- 
ticular formalities  are  necessary,  except  in  so  far  as  they  may  be 
prescribed  by  the  charter  or  by-laws.  A  seal  is  not  necessary  unless 
it  is  80  required.*^*  Nor  is  a  formal  vote  necessary.  "Where  one  has 
the  actual  charge  and  management  of  the  general  businessitef  a  cor- 
poration, with  the  knowledge  of  the  members  and  directors,  this  is 
evidence  of  his  authority,  without  showing  any  vote  or  other  corporate 
act  constituting  him  the  agent  of  the  corporation."  *^*  Usually  a 
board  of  directors  is  elected  by  the  stockholders,  and  the  directors 
appoint  other  officers  and  agents.^^*  Like  a  natural  person,  as  we 
shall  see,  a  corporation  may  become  liable  for  the  acts  of  a  person  as 
its  agent  by  allowing  him  to  appear  as  having  authority  to  act  for 
it.*^*  And  it  may  ratify  and  render  binding  acts  done  without  pre- 
vious authority.*^* 

i«»  Ang.  &  A.  Corp.  |  281;    Hnrlbnt  t.  Marshall,  62  Wis.  690,  22  N.  W.  852,  855. 

iTo  Protection  Life  Ina.  Ck).  v.  Foote,  79  111.  361. 

171  Bank  of  Ck>lumbia  t.  Patteraon's  Adm*r,  7  Cranch,  299,  1  Cumming,  Caa. 
Priv.  CJorp.  112;    Clark,  Cont.  282;    1  Mor.  Priv.  Corp.  §  5(H;    ante,  p.  157. 

1T2  Goodwin  T.  Screw  Co.,  34  N.  H.  378,  1  Onmming,  Caa.  Priv.  Corp.  110. 
And  see  Sherman  Center  Town  Co.  y.  Swigart,  43  Kan.  292,  23  Pac.  569. 

iTt  Poet,  p.  487.  17*  Post,  p.  498.  it»  Post,  p.  50a 
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QUALIFICATIONS  OF  DIBECTOBS  OB  OTHEB  OFFICBBS. 

191.  No  particular  qualification  is  necessary  for  directors 
or  other  o£BLcers,  unless  required  by  statute,  or  by 
the  charter  or  by-laws;  but  they  are  generally  so 
expressly  required  to  be  stockholders. 

UnlesB  required  by  statute,  or  by  the  charter  or  by-laws  of  the  cor- 
poration, a  person,  to  be  a  director  or  other  officer,  need  have  no  par- 
ticular qualifications.  He  is  generally  required  to  be  a  stockholder, 
and,  even  in  the  absence  of  any  such  requirement,  directors  are  usu- 
ally chosen  by  the  stockholders  from  their  own  number;  but  there 
is  no  rule  of  law  that  makes  the  ownership  of  stock  an  indispensa- 
ble qualification  of  a  director,  where  there  is  no  such  express  require- 
ment.^^* Where  a  director  is  required  to  be  a  stockholder,  it  has 
been  held  sufficient  if  he  holds  stock  and  api)ears  as  owner  on  the 
books  of  tbe  corporation,  though  the  share  may  have  been  transferred 
to  him  merely  for  the  purpose  of  qualifying  him;  ^^^  but  this  is  doubt- 
ful, for  such  a  requirement  seems  clearly  to  contemplate  beneficial 
ownership  of  stock  by  directors.*'* 

In  the  absence  of  express  prohibition,  a  nonresident  may  be  a  di- 
rector; and  where  directors  are  required  to  be  stockholders,  and  non- 
residents are  not  prohibited  from  owning  stock,  a  nonresident  stock- 
holder may  be  a  director.*'^*  But  in  some  states  the  directors,  or 
at  least  a  certain  number  of  them,  are  expressly  required  to  be  resi- 
dents of  the  state.*** 

iTt  Wight  T.  Railroad  Co.,  117  Mass.  226,  19  Am.  Rep.  41Z  Contra,  dictum  in 
Penobscot  R.  Co.  t.  Dummer,  40  Me.  172,  63  Am.  Dec.  664. 

ITT  State  T.  Lnte,  16  Nev.  242. 

ITS  In  Re  Elias  (Sup.)  40  N.  Y.  Snpp.  910,  it  was  held  that  the  New  York  law 
providing  that  *the  directoni  of  every  stock  corporation  shall  be  chosen  from  the 
stockholders,"  and  that,  'if  a  director  shall  cease  to  be  a  stockholder,  his  office  shall 
become  vacant,"  requires  the  beneficial  ownership  of  stock,  as  well  as  the  legal 
title,  and  that  a  mere  trustee  of  stook  is  not  eligible  for  the  office  of  director.  And 
see  Chemical  Nat  Bank  v.  Golwell,  132  N.  Y.  250,  80  N.  B.  6^ 

ITS  Detwiler  v.  Com.  (Pa.  Sup.)  18  At!.  990. 

ito  See  Horton  v.  Wilder,  48  Kan.  222,  29  Pac.  66a 
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In  the  absence  of  express  provision  to  the  contrary,  a  director  may 
at  the  same  time  hold  some  other  office,  as  cashier,  treasurer,  presi- 
dent, etc.^'*    Indeed,  it  is  generally  so. 

Persons  dealing  with  a  corporation  are  not  bound  to  inquire  into 
the  qualifications  of  those  whom  the  corporation  holds  out  as  its  di- 
rectors. If  a  corporation  elects  a  person  or  director  who  is  ineligible 
to  the  office,  under  the  by-laws,  and  permits  him  to  act  as  such,  it 
will  be  bound  by  his  acts  as  director.^*' 

POWEBS  OF  DIHECTOBS.  ETO. 

192.  Where  fhe  general  management  of  a  corporation  is 
intrusted  to  a  board  of  directors  or  other  oflBLcers, 
they  have  the  power  to  bind  the  corporation  by 
any  act  or  contract  within  the  powers  conferred 
upon  it,  except  that  they  cannot  effect  any  great 
and  radical  change  in  the  organization  of  the  body^ 
without  the  assent  of  the  stockholders,  unless  the 
power  is  expressly  conferred.  The  board  of  direct- 
ors may  delegate  an  authority  to  a  committee,  or 
to  one  of  their  own  number,  or  to  third  persons, 
to  do  acts  for  the  company.  And  they  may  ratify 
acts  done  without  such  previous  authority.  They 
cannot,  however,  delegate  the  exercise  of  a  dis- 
cretion vested  in  them. 

Where  the  directors  are  given  the  management  and  control  of  the 
corporation,  and  there  are  no  express  limitations  on  their  power, 
they  are  competent  to  make  any  contract  which  may  be  necessary 
or  fit  and  proper  to  enable  the  corporation  to  accomplish  the  pur- 
poses of  its  creation.  The  expediency  of  making  such  a  contract  is 
oonmiitted  absolutely  to  their  judgment,  and  so  long  as  they  keep 
within  the  power  conferred  upon  the  corporation,  and  act  in  good 
faith,  with  honest  motives  and  for  honest  ends,  their  contracts  are 
valid,  and  conclude  the  corporation  and  the  stockholders.^**    Being 

i*i  Sargent  t.  Webster,  13  Mete.  (Mass.)  497. 

ist  Despatch  Line  of  Packets  v.  Bellamy  Manuf  g  Ca,  12  N.  H.  205. 

ist  Park  T.  Locomotiye  Works,  40  N.  J.  Eq.  114.  8  Atl.  1G2. 
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invested  with  the  general  management  of  the  business  of  the  com- 
pany, the  management  and  transaction  of  all  business  within  the 
powers  of  the  corporation,  and  the  general  affairs  of  the  corporation, 
devolve  upon  them.***  Thus,  they  may  make  or  authorize  a  valid  a»- 
signment  of  the  corporate  property  for  the  benefit  of  creditors,  where 
it  is  in  failing  circumstances.***  And  they  may  borrow  money,  when 
necessary,  and  mortgage  or  convey  real  estate  or  personal  property 
of  the  corporation  to  pay  or  secure  its  debts.***  And  they  may  as- 
sign over  securities  belonging  to  the  company,**^  or  compromise  a 
claim  or  action  pending  against  it.***  And  they  may  accept  an 
amendment  of  the  charter  authorizing  the  corporation  to  take  prop- 
erty under  the  power  of  eminent  domain.*** 

As  we  have  seen  in  a  previous  section,  when  the  charter  of  a  cor- 
poration invests  a  board  of  directors  or  trustees  with  the  power  to 
manage  its  concerns  the  power  is  exclusive,  and  they  alone  can  act. 
The  stockholders  cannot  act,  nor  can  they  interfere  with  the  directors 
in  their  management,  or  control  them  otherwise  than  by  electing 
new  directors.**® 

It  must  not  be  supposed  that  the  powers  of  the  directors  are  un- 
limited, for  they  are  not  so.  They  are  only  Invested  with  the  power 
to  manage  the  ftffairs  of  the  corporation,  and  here  their  authority 
ends.  They  have  no  power  to  effect  any  radical  change  in  the  or- 
ganization of  the  body  without  the  consent  of  the  stockholders. 
Such  powers  are  impliedly  reserved  to  the  stockholders.  Thus, 
where  the  charter  of  a  corporation  empowers  it  to  increase  its  capital 
stock,  or  to  make  any  other  fundamental  change,  but  does  not  pro- 

!•«  See  Eastern  R.  Co.  ▼.  Boston  &  M.  R.  R.,  Ill  Mass.  125. 

18S  Wright  ▼.  Lee,  2  S.  D.  596,  51  N.  W,  706,  714;  Sargent  t.  Webster.  13  Mete. 
(Mass.)  497;  Tripp  v.  Bank,  41  Minn.  400,  43  N.  W.  60;  Chamberlain  v.  Brom- 
berg.  S3  Ala.  576,  3  South.  434;  Chase  t.  Tuttle,  56  Conn.  465,  12  AtL  874; 
Vanderpoel  ▼.  Gorman,  140  N.  Y.  563,  85  N.  B.  932;  Wilkinson  y.  Bauerle,  41 
N.  J.  Eq.  635,  7  Atl.  514. 

it«  BorriU  t.  Bank,  2  Mete.  (Mass.)  163,  W.  D.  Smith.  Cas.  Corp.  112;  Salt- 
marsh  V.  Spaulding,  147  Mass.  224,  17  N.  B.  816. 

187  President,  Directors  &  Company  of  Northampton  Bank  t.  Pepoon,  11  Mi 
288. 

188  Douohoe  ▼.  Mining  Co.,  66  Cal.  817,  5  Pac.  495. 

189  Bastern  R.  Co.  v.  Boston  &  M.  R.  Co.,  Ill  Mass.  125;  ante,  p.  64. 
i»o  Ante,  p.  447. 


§    192)  POWERS   OF    DIRECTORS,  ETC.  487 

^ide  by  whom  the  power  is  to  be  exercised,  it  cannot  be  exercised 
by  the  board  of  directors  without  the  assent  of  the  stockholders.*** 
^or,  on  the  same  principle,  can  the  board  of  directors  wind  up  the 
affairs  of  the  company,  and  dispose  of  all  its  property,***  unless  it  is 
insolvent,  in  which  case,  as  we  have  seen,  they  may  make  an  assign- 
ment for  the  benefit  of  creditors.**' 

The  directors  can  lawfully  do  no  act  that  is  not  within  the  powers 
conferred  upon  the  corporation  by  its  charter.  If  they  attempt  to 
do  so,  and,  for  any  reason,  relief  cannot  be  obtained  through  the  cor- 
poration, a  stockholder  may  maintain  a  suit  to  enjoin  them.**^ 

Unauthorized  acts  or  contracts  done  or  entered  into  by  the  di- 
rectors may  be  ratified  by  the  stockholders,  if  within  the  powers  of 
the  corporation,  and  ratification  will  be  implied  if  they  delay  for  an 
unreasonable  time  to  take  steps  to  set  the  transaction  aside.***  Ultra 
vires  acts,  of  course,  cannot  be  ratified. 

Directors  de  Facto, 

Directors  de  facto,  holding  ofiice  under  color  of  an  election,  and 
having  charge  of  the  affairs  of  a  corporation,  are  capable  of  binding 
the  corporation  in  all  matters  legitimately  devolving  upon  directors; 
and  the  fact  that  their  election  was  void  and  is  set  aside,  and  they 
are  removed  from  office,  cannot  affect  the  validity  and  binding  effect 
of  their  acts  while  in  oflBce.*** 

Appointment  oj' Agents — notification. 

The  board  of  directors,  having  general  superintendence  and  active 
management  of  the  affairs  of  a  corporation,  constitute  the  corpora- 
tion, to  all  purposes  of  dealing  with  others  on  its  behalf,  and  do  not 
exercise  a  delegated  authority,  in  the  sense  of  the  maxim,  ^'Delegatus 
non  potest  delegare,"  like  agents  and  attorneys  who  exercise  the 
powers  especially  conferred  upon  them,  and  no  others.    Therefore 

1*1  Bidman  t.  Bowman,  58  111.  444;  Railway  Co.  t.  Allerton,  18  Wall.  233; 
Com.  T.  Cullen,  13  Pa.  St.  133. 

i»«  1  Mor.  Priv.  Corp.  |  513. 

i»s  Ante,  p.  486. 

i»*Ante,  p.  389. 

!»■  State  V.  Smith,  48  Vt.  266;  Steger  v.  Davis,  8  Tex.  Cir.  App.  28.  27  S.  W. 
1068;  Aurora  Agricultural  &  H.  Soc,  80  111.  263;  Reich wald  t.  Hotel  Co.,  106 
in.  439;  post,  p.  600. 

!••  Mining  Co.  t.  Anglo-Calif omian  Bank,  104  U.  S.  192. 
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a  board  of  directors  may  delegate  an  authority  to  a  committee^  or  to 
one  of  their  own  number,  or  to  some  other  officer,  or  to  outsiders, 
if  they  choose,  to  do  acts  for  the  company.**'  Thus,  they  may  au- 
thorize a  committee  of  their  own  number  to  alienate  or  mortgage 
real  estate;  and  such  authority  necessarily  implies  an  authority  to 
execute  suitable  and  proper  instruments  for  that  purpose,  and  to 
aiBx  the  corporate  seal  to  an  instrument  requiring  it.***  And  the 
board  may  authorize  one  of  their  number,  or  some  other  officer,  to 
assign  over  any  securities  belonging  to  the  company  which  it  has  the 
power  to  assign,***  or  to  execute  notes  for  money  loaned  to  the  com- 
pany.*** 

But  the  board  cannot  delegate  upon  an  agent  the  power  to  exercise 
the  discretion  conferred  upon  them  by  the  charter.  Thus,  the  power, 
at  discretion,  to  sell  or  purchase  real  property,  cannot  be  delegated, 
but  the  board  themselves  must  determine  whether  to  purchase  or 
sell.  They  can  delegate  to  an  agent  the  power  to  purchase  or  sell, 
after  they  have  determined  to  do  so,  but  they  cannot  delegate  the 
power  to  determine  whether  the  purchase  or  sale  shall  be  made.*** 

The  board  may  ratify  and  render  valid  an  act  done  without  pre- 
vious authority,  in  any  case  where  they  could  have  authorized  it;  and 
they  may  do  so  impliedly  as  well  as  expressly,  as  by  recognizing  the 
act  as  binding  and  acting  upon  it*** 

DIHECTOBS'  MEETINQS  AND  RESOLUTIONS. 

193.  Where  the  management  of  a  corporation  is  vested  in 
a  board  of  directors  or  trustees,  they  are  the  agents 
of  the  corporation  only  when  legally  acting  as  a 
board.  They  cannot  bind  the  corporation  by  indi* 
vidual  action,  but  only  when  regularly  assembled 
at  a  board  meeting.  ^ 

i»7  Potts  T.  Wallace,  146  U.  S.  GS&,  13  Sap.  Ct.  196. 

198  Burrill  v.  Bank,  2  Mete  (Mass.)  163;    W.  D.  Smith,  Cas.  Corp.  112. 

199  President,  Directors  &  Ckimpany  of  Northampton  Bank  y.  Pepooo*  11  Mass. 
288. 

200  Leavitt  ▼.  Mining  Co.,  3  Utah,  265, 1  Pac  358. 
soi  Bliss  T.  Irrigation  Co.,  65  CaL  502,  4  Pac.  507. 

sot  BnrriU  t.  Bank,  2  Mete  (Mass.)  163;   W.  D.  Smith,  Cas.  (}orp.  112. 
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184.  The  principal  rules  relating  to  directors'  meetings  are 
these: 
(^)  In  the  absence  of  express  prohibition,  directors  may 
meet,  and  act  as  agents  of  the  corporation,  In  another 
state. 

(b)  Notice  of  the  time  and  place  of  the  meeting  must 

generally  be  given  each  director,  unless  the 
meeting  Is  a  stated  one.    But, 

( 1 )  If  all  the  directors  are  present,  want  of  notice 

is  immaterial. 

(2)  If  the  charter  makes  less  than  all  the  directors 

a  quorum,  with  power  to  transact  business, 
and  does  not  require  notice,  a  quorum  may 
meet  and  transact  business  without  the  pres- 
ence of,  or  notice  to,  the  other  directors. 

(c)  In  the  absence   of  express   provision   otherwise,   a 

majority  of  the  directors  constitute  a  quorum,  and 
a  majority  of  the  quorum  may  decide  any  question 
upon  ^which  they  may  act. 

(d)  A  director  Is  dlsqualiJ9.ed  to  vote  upon  any  resolution 

In  which  he  is  personally  interested. 

(e)  Unless  the  charter  or  by-laws  so  require,  the  votes 

and  decisions  of  the  directors  need  not  be  recorded. 

Directors  must  Act  as  a  Board. 

Where  the  goyemment  of  a  corporation  and  management  of  Its 
afTairs  are  vested  in  a  board  of  directors  (or,  as  in  some  states,  in  a 
board  of  trustees),  the  legal  effect  is  to  invest  the  directors  with  such 
government  and  management  as  a  board,  and  not  otherwise.  The 
general  rule  is  that  the  governing  body,  as  such,  of  a  corporation,  are 
agents  of  the  corporation  only  as  a  board,  and  not  individually. 
They  have  authority  to  act  for  the  corporation  only  when  regularly 
assembled  at  a  board  meeting.  The  separate  action  of  one  or  of  all 
of  the  directors  individually  is  not  the  action  of  the  body  clothed 
with  the  corporate  powers,  and  does  not  bind  the  corporation.*®* 

sot  Baldwin  t.  Canfield,  26  Minn.  43,  1  N.  W.  261.     In  this  case  a  conyeyance 
of  land  belonging  to  a  corporation  was  executed  in  the  name  of  the  corporation  by 
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Special  Meetings, 

Although,  by  the  rules  of  the  corporation,  the  directors  are  to 
have  stated  meetings,  it  does  not  follow  that  they  can  have  none 
other.  On  the  contrary,  it  is  a  necessary  power,  incident  to  the  faith- 
ful discharge  of  their  trust,  that  they  shall  have  special  or  informal 
meetings  when  the  interests  of  the  corporation  require  it.*®* 

Place  of  Meeting. 

There  is  nothing  to  prevent  a  corporation  from  acting  by  its 
Hgents  outside  of  the  state  by  which  it  was  created,  if  the  state  in 
which  the  acts  are  done  raises  no  objection.  A  corporation  cannot 
Uself  act  outside  of  the  state,  for  it  can  have  no  legal  existence  save 
^ji  the  state  to  whose  laws  it  owes  its  existence.  They  can  have  no 
extraterritorial  effect.*®*  It  can,  however,  appoint  agents,  and  they 
may  act  for  it  beyond  the  limits  of  the  state.*®*  For  most  purposes 
the  directors  are  merely  the  agents  of  the  corporation,  and  act  as 
such  in  the  management  of  its  affairs.  Therefore,  as  a  general  rule, 
in  the  absence  of  express  provision  to  the  contrary,  they  may  hold 
their  meetings,  and  act  for  the  corporation,  in  another  state  than 

all  the  directors  acting  separately,  and  not  aa  a  board,  and  without  any  authority 
from  the  board.  It  was  held  void  as  a  conveyance,  and  equally  ineffectual  as  a 
contract  to  conrey.  See,  also,  In  re  Marseilles  Extension  R.  Co.,  7  Ch.  App.  161: 
D*Arcy  t.  Railway  Co.,  L.  R.  2  Exch.  158;  Filon  t.  Brewing  Co.,  00  Hun,  582. 
15  N.  Y.  Supp.  57;  Schumm  v.  Seymour,  24  N.  J.  Eq.  143;  First  Nat  Bank  y. 
Christopher,  40  N.  J.  Law,  435;  Gashwiler  t.  Willis,  33  Cal.  11;  Junction  R.  Co 
V.  Reeve,  15  Ind.  237;  Cammeyer  v.  United  Churches,  2  Sandf.  Ch.  (N.  Y.)  186: 
Stoystown  &  G.  Turnpike  R.  Co.  t.  Craver,  45  Pa.  St.  386;  Edgerly  t.  Emerson. 
23  N.  H.  555;  Buttrick  t.  Railroad  Co.,  62  N.  H.  413;  Yellowjacket  Silrer  Min. 
Co.  T.  Stevenson,  5  Nev.  224;  Hillyer  t.  Mining  Co.,  6  Nev.  51.  In  Vermont  the 
rule  seems  otherwise.  In  Bank  of  Middlebury  t.  Rutland  &  W.  R.  Co.,  30  Yt. 
159,  it  was  held  that  directors  could  bind  their  corporation  by  acting  separately,  if 
this  was  their  usual  practice  in  transacting  the  corporate  business.  So,  in  Col- 
orado, where  the  by-laws  of  a  corporation  required  claims  of  officers  for  compensa- 
tion to  be  audited  and  allowed  by  the  board  of  directors,  it  was  held  a  sufficient 
compliance  for  a  majority  of  the  directors  to  approve  claims,  acting  separately  ac- 
cording to  a  custom.  Longmont  Supply  Ditch  Co.  y.  Coffman,  11  Oolo.  551,  19 
Pac.  508. 

to4  Read  Y.  Gas.  Co..  9  Heisk.  (Tenn.)  545. 

>os  Ante,  p.  77.    As  to  stockholders*  meetings,  see  ante,  p.  460. 

toe  Bank  of  Augusta  y.  Earle,  13  Pet.  521. 
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that  by  which  it  was  created.**^  Thus,  it  has  been  held  that  they 
may  meet  oatside  the  state,  and  confer  authority  upon  an  agent  to 
execute  a  deed,  mortgage,  or  other  instrument  for  the  corporation,**' 
or  appoint  a  secretary.*®* 

Notice  of  Meeting. 

To  constitute  a  valid  directors'  meeting,  all  of  the  directors  must 
have  notice  of  the  time  and  place  of  meeting,  unless  the  meeting  is 
a  stated  one,  so  that  each  one  of  them  is  chargeable  with  notice,  or 
unless  a  less  number  than  all  are  made  a  quorum,  and  given  power 
to  transact  business.  It  is  immaterial  in  what  way  the  day  of  the 
regular  meetings  of  directors  is  fixed.  If  it  has  been  fixed  by  usage, 
a  tacit  understanding  of  the  members,  or  in  any  other  way,  it  is 
enough.***  The  purpose  of  the  meeting  need  not  be  specified,  un- 
less required  by  the  charter  or  by-laws.  When  a  meeting  of  directors 
is  notified  without  specification  of  the  particular  purpose,  it  is  to 
be  understood  that  it  is  called  to  consider  any  matters  pertaining 
to  the  conduct  of  the  affairs  of  the  corporation  that  may  come  be- 
fore it.***  It  is'uot  necessary  that  the  records  of  a  corporation  shall 
show  that  all  the  directors  of  the  corporation  had  notice  of  a  di- 
rectors' meeting,  or  the  terms  of  the  notice.  In  the  absence  of  evi- 
dence to  the  contrary,  a  sufficient  notice  will  be  presumed.***  If, 
by  the  charter  of  a  corporation,  a  certain  number  of  directors  are 
made  a  quorum,  and  given  power  to  transact  business,  the  corpora- 
tion is  bonnd  by  the  unanimous  concurrence  of  that  number  at  a 
casual  meeting,  and  without  notice  to  the  others,  unless  notice  is 
expressly  required  by  the  charter  or  by-laws.***  But  in  the  absence 
of  such  a  provision  a  majority  of  the  directors  cannot  bind  the  cor- 
poration where  one  of  the  directors  is  not  present  at  the  consulta- 

«07  PoBt,  p.  618;    Vi^right  v.  Lee,  2  8.  D.  596,  51  N.  W.  706.  713. 

tot  Arms  t.  Gonant,  36  Vt.  744;  Bellows  t.  Todd,  39  Iowa,  209,  217;  Saltmanh 
T.  Bpauldiiig,  147  Mass.  224,  17  N.  E.  316. 

tot  McGall  Y.  Manufacturing  Co.,  6  Conn.  428. 

tio  Atlantic  Mat.  Fire  Ins.  Co.  ▼.  Sanders,  36  N.  H.  252,  269. 

til  In  re  Argus  Co.,  188  N.  Y.  557,  34  N.  E.  388,  394. 

SIS  Sargent  t.  Webster,  13  Mete.  (Mass.)  497;  Leavitt  t.  Mining  Co.,  3  Utah, 
265,  1  Pac.  356;    Chase  ?.  Tattle,  55  Conn.  455,  12  Atl.  874. 

tit  Bdgerly  t.  Emerson,  23  N.  H.  555;  State  v.  Smith,  48  Vt.  266;  Chase  ▼. 
TutUe,  55  Conn.  455,  12  Atl.  874. 
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tion,  and  has  not  been  given  notice  of  the  proposed  action,  and  the 
act  is  not  done  at  a  regular  meeting,  of  which  he  should  know,  and 
at  which  he  might  be  present.'^*  The  fact  that  notice  of  a  special 
meeting  was  not  given,  even  where  it  was  required  by  the  charter  or 
by-laws,  is  immaterial,  if  all  the  directors  were  present  and  par- 
ticipated in  the  proceedings.*** 

^^ Quorum?^  amd  ^"^ Majority. ^^ 

In  the  case  of  a  stockholders'  meeting,  as  we  have  seen,  no  par- 
ticular number  are  required  to  constitute  a  quorum,  unless  there  is 
some  charter  or  statutory  provision.***  With  directors  it  is  other- 
wise. In  the  absence  of  provision  to  the  contrary  in  a  statute,  or  in 
the  charter  or  by-laws,  a  majority  of  the  directors  are  necessary  to 
constitute  a  quorum.**^  A  less  number  cannot  act  so  as  to  bind  the 
corporation,  but  can  only  adjourn.  A  majority  is  always  enough  to 
constitute  a  quorum,  unless  more  are  expressly  required.***  It  is 
not  necessary  that  the  president  of  a  corporation  should  be  present 
at  a  meeting  of  the  directors,  in  order  to  authorize  them  to  transact 
business,  unless  this  is  expressly  required*** 

A  majority  of  the  quorum  have  authority  to  decide  any  question 
upon  which  the  board  may  act**®  Where  the  by-laws  of  a  corpora- 
tion confer  upon  the  directors  power  to  act  in  behalf  of  the  corpora- 
tion, without  special  limitation  as  to  the  manner,  a  majority  may 
act,  within  the  scope  of  the  authority  given  to  the  board,  and  bind 
the  corporation,  either  where  there  is  a  consultation  of  all  together, 
and  a  concurrence  of  a  majority,  or  where  there  is  a  regular  meet- 
ing at  which  all  might  be  present,  and  a  majority  actually  attend  and 
act  by  a  major  vote.***    And,  where  the  act  done  at  a  meeting  pur- 

ai4  Despatch  Line  of  Packets  y.  Bellamy  Manaf  g  Co.,  12  N.  H.  20S. 
ti6  Minneapolis  Times  Co.  y.  Nimocks,  53  Minn.  381,  55  N.  W.  540. 
«i«  Ante.  p.  469. 

tiT  Sargent  t.  Webster.  18  Mete   (Mass.)  407. 

sit  Sargent  y.  Webster,  snpra;    Leayitt  t.  Mining  Co.,  8  Utah,  265.  1  Pac  356. 
ti»  Sargent  y.  Webster.  18  Mete.  (Mass.)  497. 

130  Sargent  y.  Webster,  13  Mete.  (Mass.)  497;    Buell  y.  Buckingham,  16  Iowa. 
284;    LeaTitt  y.  Mining  Go.,  8  Utah.  265,  1  Pac.  356. 
tti  Despatch  Line  of  Packets  y.  Bellamy  Manuf'g  Co.,  12  N.  H.  205. 
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ports  to  be  the  act  of  the  bolird,  it  will  be  presumed  tiiat  it  was  the 
act  of  the  majority,  until  the  contrary  is  shown.'** 

As  we  have  just  seen,  a  majority  of  the  directors  cannot  bind  the 
corporation  where  one  of  the  directors  is  not  present  at  the  consulta- 
tion, and  has  not  been  given  notice  of  the  proposed  action,  and  the 
act  is  not  done  at  a  regular  meeting  of  which  he  should  know,  and  at 
which  he  might  be  present***  But  where,  by  the  charter  of  a  cor- 
poration, a  certain  number  of  directors  are  made  a  quorum,  and  given 
power  to  transact  business,  the  corporation  is  bound  by  the  unan- 
imous concurrence  of  that  number  at  a  casual  meeting,  and  without 
notice  to  the  others,  unless \iotice  is  expressly  required  by  the  char- 
ter or  by-laws.*** 

A  director,  unlike  a  stockholder  at  a  stockholders'  meeting,  is  dis- 
qualified to  vote  upon  any  resolution  in  which  he  is  personally  inter- 
ested. "All  the  authorities  agree  that  it  is  essential  that  the  major- 
ity of  the  quorum  of  a  board  of  directors  shall  be  disinterested  in 
respect  to  the  matters  voted  upon."  **• 

Secord  of  Proceedings. 

It  is  not  necessary  that  the  votes  or  decisions  of  the  directors  shall 
be  recorded,  unless  recording  is  required  by  the  charter  or  by-laws. 
if  not  recorded,  they  may  be  proved  by  parol.  If  they  are  recorded, 
they  must  be  proved  by  the  record,  unless,  for  some  reason,  second- 
ary evidence  may  be  admissible.*** 

AUTHOBITY  OF  OTHEB  OFFIOEBS  AND  AGENTa 

186.  The  particiilar  officers  and  agents  of  a  corporation 
have  such  authority  only  as  is  expressly  conferred 
upon  them  by  the  charter,  by-laws,  or  resolution 

ttfl  Despatch  Line  of  Packets  t.  Bellamy  Manuf  g  Co.,  12  N.  H.  205;    Heintz- 
«lman  y.  AasodatioD,  88  Minn.  188»  S6  N.  W.  100. 
«t»  Ante,  p.  491. 
ti4ld. 

SSI  Miner  t.  Ice  Co.,  98  Midi.  97,  53  N.  W.  218;  Smith  t.  Association,  78  Cal. 
289,  20  Pac  677;    Copeland  t.  Manufacturing  Co.,  47  Hun  (N.  Y.)  235. 

sse  Edgerly  t.  Emerson,  23  N.  H.  555;  Ten  Eyck  y.  Railroad  Ca,  74  Mich.  220, 
41  N.  W.  905. 
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of  the  board  of  directors  or  of  the  stockholders,  and 
such  as  is  implied  because  necessary  or  proper  to 
enable  them  to  perform  the  duties  of  their  ofBLce. 

196.  If  a  corporation  holds  an  officer  out,  or  allows  him  to 

appear,  as  having  authority  not  usual  to  such  an  of- 
fice, it  will  be  bound  by  acts  done  by  him  within 
the  scope  of  his  apparent  authority. 

197.  A  corporation  may  ratify  any  act  done  without  pre- 

vious authority  which  it  could  have  authorized. 
And  ratification  will  be  implied  from  acquiescence, 
or  acceptance  of  the  benefits,  with  knowledge  of  the 
&cts. 

The  powers  of  the  officers  of  a  corporation  over  Its  business  and 
property  are  strictly  the  powers  of  agents, — ^powers  either  conferred 
by  the  charter,  or  delegated  to  them  by  the  directors  or  managers, 
in  whom,  as  the  representatives  of  the  corporation,  the  control  of  its 
business  and  property  is  vested.  Like  the  agents  of  natural  persons, 
they  can  bind  their  principal,  the  corjwration,  only  within  the  scox)e 
of  their  authority.  Their  authority,  like  the  authority  of  agents  of 
natural  persons,  may  be  either  express  or  implied.  The  rules  relat- 
ing to  agency  generally  apply  here. 

If  the  general  management  of  the  business  of  a  corporation  is  in- 
trusted to  a  particular  officer  by  the  directors  or  by  the  corporation, 
whatever  may  be  the  name  given  the  office, — whether  it  be  "presi- 
dent" or  "general  manager"  or  "secretary"  or  "superintendent," — 
such  officer  has  the  implied  power,  in  the  absence  of  express  limita- 
tions, to  do  all  acts  on  behalf  of  the  corporation  that  may  be  neces- 
sary or  proper  in  performing  his  duties;  that  is,  in  managing  the 
company's  affairs  and  conducting  its  business.  Such  a  general  man- 
aging officer  or  agent,  for  instance,  has  the  implied  authority  to 
borrow  money  on  behalf  of  the  corporation,  when  needed  in  its  busi- 
ness, and  to  execute  its  note  therefor,  and  to  accept  bills  or  indorse 
paper  in  the  usual  course  of  the  company's  business.'*^  So,  a  per- 
son appointed  superintendent  and  manager  of  a  corporation  at  a 

isT  See  MatsoD  v.  Alley,  141  lU.  284,  31  N.  E.  419. 
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particular  place,  where  the  corporation  is  prosecuting  some  work,* 
has,  in  the  absence  of  express  limitation,  implied  authority  to  pur- 
chase supplies  and  implements,  and  engage  services,  necessary  or 
proper  for  carrying  on  the  work,  and  may  bind  the  corporation  by 
contracts  therefor.  His  authority  extends  to  all  such  usual  dealings 
as  are  necessary  to  carry  on  the  business  from  day  to  day.*** 

No  officer  of  a  corporation  can  bind  it  by  any  act  or  contract  that 
is  not  within  the  line  of  his  ordinary  duties,  unless  authority  is  ex- 
pressly conferred  by  the  charter,  or  by  the  stockholders  or  board  of 
directors.  Thus,  it  has  been  held  that  the  president  and  cashier  of 
a  bank  have  no  authority,  in  discounting  commercial  paper,  to  agree 
that  the  indorser  shall  not  be  liable  on  his  indorsement,  and  such 
an  agreement  is  not  binding  on  the  bank.  All  discounts  being  made 
under  the  authority  of  the  directors,  it  is  for  them  to  fix  any  condi- 
tions which  may  be  proper  in  lending  money.***  So,  the  treasurer, 
secretaiy,  president,  or  other  officer  of  a  corporation  has  no  implied 
authority  to  release  a  debtor  of  the  corporation  from  his  liability,  or 
to  give  up  securities  belonging  to  the  company,  without  payment. 
Such  power  must  be  expressly  given,  or  it  must  be  implied  from  a 
course  of  dealing  known  to  and  sanctioned  by  the  corporation. *^° 
Such  an  officer,  for  instance,  cannot  release  a  subscriber  from  liabil- 
ity on  his  subscription.*** 

The  powers  of  the  president  of  a  corporation  are  such  only  as  he 
derives  from  the  board  of  directors  or  other  authority  to  which  he 
owes  his  appointment.  If  there  is  nothing  in  the  charter  bestowing 
special  power  upon  him,  he  has,  from  his  office  merely,  no  more 
power  over  the  corporate  property  and  business  than  any  other  di- 
rector.*** His  powers  depend  upon  the  authority  conferred  upon 
him  by  the  board,  and  the  duties  with  which  he  is  charged.***    Thus, 

"•  Rathbnn  t.  Snow,  123  N.  Y.  943,  25  N.  E.  379. 

st»  Bank  of  United  States  t.  Duiid,  6  Pet.  51. 

SBO  Moshannon  Land  &  Lumber  Go.  ▼.  Sloan  (Pa.  Sup.)  7  Atl.  102. 

tti  Potts  T.  Wallace,  146  U.  S.  689,  13  Sup.  Ct  196. 

sts  Titus  V.  Railroad  Co.,  37  N.  J.  Law,  98;  1  Mor.  Priy,  Corp.  {  537;  2  Cook, 
Stock,  Stockh.  &  Corp.  Law,  H  712,  716. 

tttld.;  Walworth  County  Bank  v.  Farmers'  Loan  &  Trust  Co.,  14  Wis.  325; 
Templin  t.  RaUway  Co.,  73  Iowa,  548,  35  N.  W.  634;  Potts  ▼.  Wallace,  146  U. 
a  689,  13  Sup.  Ct.  196. 
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in  the  absence  of  8i>ecial  authority,  he  cannot  dispose  of  or  mort- 
gage the  property  of  the  corporation.*** 

It  is  very  generally  held  that  the  treasurer  of  a  corporation  has  no 
implied  authority,  merely  by  virtue  of  his  office,  to  borrow  money 
and  execute  notes  on  behalf  of  the  company,  or  to  indorse  or  trans- 
fer securities  belonging  to  the  company.***  Such  power  must  have 
been  expressly  conferred  by  the  charter  or  by-laws,  or  by  resolution 
of  the  board  of  directors,  or  the  directors  or  managers  must  have 
clothed  the  treasurer  with  apparent  authority.***  But  in  Massa- 
chusetts it  is  held  that,  in  the  case  of  a  trading  or  manufacturing 
corporation,  the  treasurer  is  clothed,  by  virtue  of  his  office  alone, 
with  the  power  to  execute  notes  on  behalf  of  the  company;  *"  and 
this  rule  has  in  a  late  case  been  held  to  apply  to  gaslight  companies, 
the  business  of  which  requires  credit  at  certain  seasons  of  the 
year.***  Even  in  Massachusetts,  however,  the  rule  is  held  not  to 
extend  to  a  college,***  nor  to  a  monument  association,***  nor  to  a 
savings  bank,***  nor  to  a  horse-railroad  company.***  And  two  of  the 
judges  dissented  from  the  decision  applying  the  rule  to  gaslight 
companies.***  The  treasurer  of  a  corporation  has  no  implied  au- 
thority to  consent  to  judgment  against  the  company  without  suit.*** 

ss«  See  cftBes  above  cited;  and  see  2  Cook,  Stock,  Stockh.  &  Corp.  Law,  %  71G, 
and  notes,  where  the  cases  are  collected.  See  Leggett  v.  Banking  Co.,  1  N.  J.  Eq. 
541. 

st»  In  re  Mill  ward-Cliff  Cracker  Co.'8  Estate,  161  Pa.  St.  157,  28  Ati.  1072; 
Craft  Y.  Railroad  Co.,  150  Mats.  207,  22  N.  E.  920;  Fifth  Ward  Say.  Bank  ▼. 
First  Nat  Bank,  48  N.  J.  Law,  513,  7  AtL  318;  Wahllg  t.  Mannfactoring  Co. 
City  Ct.  N.  Y.)  9  N.  Y.  Supp.  739;  First  Nat  Bank  y.  Council  Bluffs  City  Water- 
works Co.,  56  Hun,  412,  9  N.  Y.  Supp.  859.  And  see  Chemical  Nat  Bank  of 
New  York  y.  Wagner,  93  Ky.  625,  20  S.  W.  535. 

ss<  As  to  apparent  authority,  see  post  p.  498. 

stT  Narragansett  Bank  y.  Atlantic  Silk  Co.,  3  Mete.  (Mass.)  282;  Fay  t.  Noble, 
12  Cush.  (Mass.)  1;  Merchants'  Nat  Bank  of  Gardiner  y.  C^tixens'  Gaslight  Co., 
159  Mass.  505,  84  N.  E.  1083. 

sts  Merchants'  Nat.  Bank  of  Gardiner  y.  Citizens'  Gas  Light  Co.,  supnu 

st»  Webber  y.  College,  23  Pick.  (Mass.)  302. 

s«o  TcNTey  y.  Association,  5  Allen  (Mass.)  327. 

s«i  Tappan  y.  Bank,  127  Mass.  107. 

t4t  Craft  y.  Railroad  Co.,  150  Mass.  207,  22  N.  B.  920. 

s«s  Field,  C.  J.,  and  AUen,  J.,  dissented. 

144  Steyens  y.  Iron  Co.,  57  Mich.  427,  24  N.  W.  160. 
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The  cashier  of  a  bank,  by  custom,  is  its  executive  officer,  through 
whom  the  whole  financial  operations  of  the  bank  are  conducted.  He 
has  implied  authority,  from  his  office,  without  special  authority,  to 
transact  the  ordinary  business  of  the  bank,  as  to  receive  deposits,  and 
I>ackages  of  money  consigned  to  the  bank;  to  draw  and  indorse  bills 
of  exchange,  checks,  and  drafts;  **•  and  to  certify  checks.***  So  he 
has  the  Implied  authority  to  transfer  and  indorse  negotiable  notes 
or  bflls  belonging  to  the  bank,**^  or  to  release  a  debt  secured  by 
mortgage,  if  he  acts  in  conformity  to  the  rules  and  practice  of  the 
bank.**'  But  he  has  no  authority,  unless  it  is  expressly  conferred 
upon  him,  to  bind  the  bank  by  acts  and  contracts  which  do  not  re- 
late to  the  ordinary  business  of  the  bank,  or  to  his  ordinary  duties 
as  cashier.***  Where  discounts,  for  instance,  are  made  under  the 
authority  of  the  board  of  directors,  and  not  of  the  cashier,  the  cash- 
ier can  make  no  special  agreement  in  lending  money.***  Nor  can 
a  cashier  contract  with  the  government,  on  behalf  of  the  bank,  for 
the  transfer  of  money.***  The  ordinary  duties  of  cashiers  of  banks 
do  not  comprehend  a  contract  which  involves  the  payment  of  money, 
unless  it  has  been  loaned  in  the  usual  way,  n(H*  can  a  cashier  create 
an  agency  for  the  bank,  unless  he  has  been  expressly  authorized  to 
do  so.***  Nor  can  the  cashier  of  a  banlc  execute  a  mortgage  on  its 
property.*** 

Persons  dealing  with  a  corporation  are  bound  to  take  notice  of 
its  charter,  and  generally  of  its  by-laws,  and  if,  by  these,  contracts 
are  required  to  be  made  by  certain  officers  or  agents  only,  they  can- 
not hold  the  corporation  liable  on  a  contract  made  with  any  other 
officer  or  agent  They  are  bound,  at  their  peril,  to  ascertain  whether 
the  person  assuming  to  contract  with  the  corporation  has  authority 

s«»  Merchants'  Bank  y.  Central  Bank,  1  Oa.  41& 
s««  Merchants'  Bank  y.  State  Bank,  10  Wall.  604. 
s«T  Wild  y.  Bank  of  Paasamaquoddy,  3  Mason,  505,  Fed.  Cas.  No.  17,040. 
«*»  Ryan  y.  Dunlap,  17  111.  40. 

>«•  Bank  of  U.  S.  t.  Dunn.  6  Pet  51;    U.  S.  t.  City  Bank,  21  How.  356b 
SBo  Bank  of  U.  S.  y.  Dunn,  supra. 
<•!  U.  S.  Y.  City  Bank,  supra. 
«»« Id. 

s»s  Leggett  t.  Banking  Co.,  1  N.  J.  Eq.  541« 
Clk.Pr.Corp.— 82 
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to  bind  \t"^  This  principle  is  qnalifled  by  another,  which  we  shall 
consider  in  the  following  paragraph,  namely,  that,  where  a  corpora- 
tion allows  another  to  appear  as  having  authority  to  bind  it  in  a 
particular  transaction,  it  will  be  estopped  to  deny  the  apparent 
authority  with  which  it  has  clothed  him,  to  the  prejudice  of  persons 
dealing  with  him,  and  cannot  eren  set  up  a  by-law  to  limit  such 
apparent  authority.**" 

HoLdvng  Out — Agericy  hy  EatoppeL 

It  is  a  well-settled  principle  of  the  law  of  agency  that  third  persons 
may  act  upon  the  apparent  authority  conferred  by  the  principal  upon 
the  agent,  and  are  not  bound  by  secret  limitations  or  instructions 
qualifying  the  terms  of  the  written  or  verbal  appointment,  and  this 
applies  with  full  force  to  a  corporation  which  clothes  a  person  with 
apparent  authority  to  act  as  its  agent.*'*  An  officer  of  a  corporation 
may,  by  the  acts  of  its  directors  or  managers,  be  invested  with  the 
capacity  to  bind  the  company  by  his  acts  beyond  those  powers  which 
are  inherent  in  and  implied  from  his  office.  If,  in  the  general  course 
of  the  company's  business,  the  directors  or  managers  have  permitted 
an  officer  to  assume  the  direction  and  control  of  its  affairs,  and  have 
held  him  out  to  the  public  as  its  general  agent,  his  authority  to  act 
for  the  company, in  a  particular  transaction  may  be  implied  from  the 
manner  in  which  he  has  been  permitted  by  the  directors  or  managers 
to  transact  its  business.**^  Thus,  though  the  treasurer  of  a  corpora- 
tion may  have  no  implied  authority,  by  virtue  of  his  office  alone,  to 
borrow  money  and  issue  negotiable  paper  therefor  on  behalf  of  the 
corporation,  nor  to  draw  or  accept  bills  of  exchange  or  indorse  notes, 
yet,  if  the  directors  or  other  managers  allow  him  to  do  so^  authority 
will  be  implied."* 

tB4  Bocock'8  Ex'r  y.  Iron  Oo.,  82  Va.  913»  1  8.  B.  326. 

a5B  Post,  pp.  499,  500. 

tB«  Rathbnn  t.  Snow,  123  N.  Y.  343,  25  N.  B.  379;  Maishall  t.  Express  Co.,  7 
Wis.  1,  ,73  Am.  Dec.  381;  Carson  City  Sav.  Bank  ▼.  Carson  City  Eleyator  Co., 
90  Mich.  550,  51  N.  W.  641;  Sherman  Center  Town  Co.  y.  Swigart,  48  Kan.  292. 
28  Pac.  569. 

SBT  Fifth  Ward  SaT.  Bank  ▼.  First  Nat  Bank,  48  N.  J.  Law,  513,  7  Atl.  818; 
McNeil  Y.  Boston  Chamber  of  Commerce,  154  Mass.  277,  28  N.  B.  245;  Mining 
Co.  Y.  Anglo-Califomian  Bank,  104  U.  S.  192. 

t6B  Fifth  Ward  SaY.  Bank  y.  First  Nat.  Bank,  48  N.  J.  Law,  513,  7  Aa  318; 
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As  we  have  seen  in  the  preceding  paragraph,  persons  dealing  with 
a  person  as  agent  of  a  corporation  are  bound  to  know  whether  or  not 
he  has  authority  to  represent  it.  This  does  not  mean  that  they  can- 
not assnme  that  his  apparent  authority  is  real,  nor  t^at,  if  a  person 
contracts  with  an  agent  acting  within  the  apparent  scope  of  his  au- 
thority, he  is  bound,  at  his  peril,  to  ascertain  whether  there  are  any 
extrinsic  facts  limiting  his  authority  in  the  particular  transaction. 
If  an  oificer  of  a  corporation  acts  within  the  apparent  scope  of  his 
authority,  persons  dealing  with  him  are  not  bound  to  have  knowledge 
of  extrinsic  facts  making  it  improper  to  act  in  the  particular  case.'** 

By-laws  of  business  corporations  are,  as  to  third  persons,  private 
regulations,  binding  as  between  the  corporation  and  its  members,  or 
third  persons  having  knowledge  of  them;  but  they  are  of  no  force  as 
limitations,  per  se,  as  to  third  persons,  of  an  authority  which,  except 
for  the  by-laws,  would  be  construed  as  within  the  apparent  scope  of 
the  agency.  Therefore,  where  a  corporation,  for  the  purpose  of  min- 
ing, among  other  things,  appointed  a  person  '^superintendent  and 
manager"  at  a  particular  place,  it  was  held  that  he  had  apparent  au- 
thority to  purchase,  on  the  credit  of  the  corporation,  supplies  and  im- 
plements for  carrying  on  the  work,  and  that  the  rights  of  persons  con- 
tracting  with  him  within  such  apparent  authority  could  not  be  af- 
fected by  a  by-law  of  th^  corporation,  of  which  they  had  no  notice, 
providing  that  no  debt  should  be  contracted  by  any  officer  or  agent 
of  the  corporation,  nor  any  obligation  created  imposing  liability  upon 
it,  unless  expressly  authorized  by  a  majority  of  the  board  of  trus- 
tees."* 

The  fact  that  an  officer  of  a  corporation,  like  the  treasurer,  has 
been  in  the  habit  of  executing  and  issuing  the  notes  of  the  corpora- 
Page  Y.  RaUroad  Co.,  31  Fed.  257;  Credit  Co.  ▼.  Howe  Mach.  Co.,  54  Conn.  357, 
8  Atl.  472.  "The  rule  is  well  settled  that  if  a  corporation  permit  the  treasurer  to 
act  as  their  general  fiscal  agent,  and  hold  him  out  to  the  pnbUc  as  having  the  gen- 
eral authority  implied  from  his  general  name  and  character,  and  by  their  silence 
and  acquiescence  suffer  him  to  draw  and  accept  drafts,  and  to  indorse  notes  pay- 
able to  the  corporation,  they  are  bound  by  his  acts  done  within  the  scope  of  such 
implied  authority."     Lester  t.  Webb,  1  Allen  (Mass.)  34. 

2S»  Credit  Co.  t.  Howe  Mach.  Co.,  54  Conn.  857,  8  Atl.  472;  New  York  ft  N. 
H.  R.  Co.  ▼.  Schuyler,  34  N.  Y.  30,  2  Cumming,  Cas.  Priy.  Corp.  119;  po«t» 
p.  525. 

s«o  Rathbnn  t.  Snow,  128  N.  Y.  343,  25  N.  E.  379. 
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tion,  signed  by  himself  alone,  without  authority,  does  not  abrogate 
a  bylaw  requiring  notes  to  be  countersigned  by  another  officer,  or 
constitute  a  holding  out  of  such  officer  as  authorized  to  so  issue  notes, 
if  neither  the  directors  nor  stockholders  had  knowledge  that  this  was 
being  done.'** 

Where  a  person  has  been  appointed  superintendent  of  a  corpora- 
tion's business  in  a  foreign  country,  though  by  a  resolution  expressed 
by  word  in  pnesenti,  with  the  understanding  both  on  the  part  of  the 
corporation  and  of  the  appointee  that  his  duties  and  authority  are 
not  to  commence  until  certain  preliminary  stages  of  its  business  shall 
be  completed,  he  cannot  bind  the  corporation  before  that  time  by 
holding  himself  out  as  its  active  agent  to  one  who  relies  merely  upon 
his  representations,  without  any  knowledge  of  the  resolution.'*' 

Agency  ly  Satification. 

A  corporation,  like  a  natural  person,  may  become  bound  by  the  act 
of  a  person  assuming  to  act  for  it  without  authority,  if  it  ratifies  the 
act.  It  may  ratify,  and  thereby  render  binding,  any  act  done  without 
authority  which  it  could  have  authorized;  and  an  act  may  be  ratified 
by  any  ofticer  or  board  who  or  which  could  have  authorized  it'*' 
And  ratification  may  be  implied  from  the  conduct  of  the  corporation 
or  its  authorized  agents,  as  where  it  accepts  the  benefits  with  notice  of 
the  circumstances.'*^  Thus,  if  a  person,  professing  to  be  authorized, 
mortgages  the  personal  property  of  a  corporation  in  order  to  procure 
a  loan,  and  the  money  obtained  thereby  comes  into  the  possession  of 
the  corporation,  and  is  retained  by  it,  this  will  be  evidence  of  a  rati- 
fication of  the  mortgage.'** 

Ratification  of  an  act  done  by  one  assuming  to  act  as  agent  relates 
back,  and  is  equivalent  to  a  prior  authority.  When,  therefore,  the 
adoption  of  any  particular  form  or  mode  is  necessary  to  confer  the 

a«i  Estate  of  Millward-Cliff  Cracker  Co.,  161  Pa.  St.  157.  28  Atl.  1072. 

i«t  Rathbun  ▼.  Snow,  128  N.  Y.  343,  25  N.  B.  879. 

2«t  Burrill  y.  President,  etc,  2  Mete.  (Mam.)  168,  W.  D.  Smith,  Cas.  Gorii.  112; 
McLaughlin  v.  Railway  Co.,  8  Mich.  100;  l^eggett  t.  Banking  Co.*  1  N.  J.  Bq. 
641;  Aurora  Agricultural  &  Horticultural  Soc  y.  Paddock,  80  IlL  268;  Reich- 
wald  T.  Hotel  Co.,  106  IlL  439;  Orape  Sugar  &  Vinegar  Manuf  g  Co.  t.  Small, 
40  Md.^395. 

164  Cases  above  dted. 

tes  Despatch  Line  of  Packets  t.  Bellam/  Manuf  g  Co.,  12  N.  H.  205. 
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authority  in  the  first  histance,  there  can  be  no  valid  ratification,  ex- 
cept in  the  same  manner.  Thus,  if  a  person  executes  a  contract  or 
conveyance  under  seal  for  a  corporation,  without  authority,  his  act 
can  be  ratified  only  by  an  instrument  under  seal,  where,  as  at  common 
law,  authority  to  execute  a  sealed  instrument  must  be  under  seal. 
But  parol  ratification  may  render  the  contract  binding  as  a  parol  con- 
tract, if  a  seal  is  not  necessary.^** 

Negotiable  Instrumental 

Where  an  ofiicer  of  a  corporation  executes  and  issues  negotiable  pa- 
per, purchasers  thereof  buy  at  their  peril,  as  to  his  authority  to  exe- 
cute it;  but  there  is  this  exception,  namely,  that  if  the  officer,  in  issu- 
ing the  paper,  acted  within  the  apparent  scope  of  his  authority,  but 
in  the  particular  instance  acted  wrongfully,  and  the  purchaser  had  no 
notice  of  the  wrongful  character  of  the  act,  or  of  facts  sufficient  to 
put  him  on  inquiry,  the  purchaser  will  be  protected,  as  against  the 
corporation.**'' 

ZrUra  Vires  Contracts  hy  Agents. 

If  a  corporation  has  no  power  to  enter  into  a  particular  contract,  it 
cannot,  by  appointing  an  agent,  become  bound  by  such  a  contract 
entered  into  by  him,  nor  can  it  become  bound  by  ratification.  This 
is  too  clear  to  require  argument.  "The  powers  of  agents  of  corpora- 
tions to  enter  into  contracts  in  their  behalf  are  limited,  by  the 
nature  of  things,  to  such  contracts  as  the  corporations  are  by  their 
charters  authorized  to  make.  •  •  •  The  same  want  of  power 
to  give  authority  to  an  agent  to  contract,  and  thereby  bind  the  cor- 
poration, in  matters  beyond  the  scope  of  their  corporate  objects, 
must  be  equally  conclusive  against  any  attempt  to  ratify  such  con- 
tract What  they  cannot  do  directly  they  cannot  do  indirectly. 
They  cannot  bind  themselves  by  the  ratification  of  a  contract  which 
they  had  no  authority  to  make.  The  power  of  the  agent  must  be 
restricted  to  the  business  which  the  company  was  authorized  to  do. 

t<«Id. 

t«7  Chemical  Nat.  Bank  y.  Wagner,  03  Ky.  625,  20  S.  W.  635;  Page  t.  Rail- 
road Ca,  81  Fed.  257;  Wahlig  y.  Manufacturiug  Co.  (City  Ct.  N.  Y.)  9  N.  Y. 
Supp.  739;  Merchants'  Nat.  Bank  y.  Citizens'  Gaslight  Co.,  169  Mass.  605,  84  N. 
E.  1083;  Credit  Co.  t.  Howe  Macfa.  Co.,  64  Conn.  357,  8  Atl.  472;  Matson  y. 
Alley,  141  111.  284.  31  N.  E.  419. 
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Within  fhe  scope  of  the  business  which  thqr  had  power  to  transact, 
he,  as  its  agent,  may  be  authorized  to  act  for  it,  but  beyond  that  he 
could  not  be  authorized,  for  its  powers  extend  no  further."  *•• 

NOTICE  TO  OFFICEB  AS  NOTICE  TO  COBFOaATION. 

198.  Elnowledge  of  IhctB  acquired  by  an  officer  or  agent  of 
a  corporation  is  notice  to  the  corporation^  if  ac- 
quired by  him  while  acting  within  the  scope  of  his 
duties,  but  not  otherwise. 

It  is  a  well-settled  principle  of  the  law  of  agency  that  knowledge 
of  facts  acquired  by  an  agent  is  notice  to  the  principal  of  such  facts, 
if  the  knowledge  is  acquired  by  the  agent  in  the  course  of  his  em- 
ployment, but  not  otherwise.  This  principle  is  applicable  to  agents 
of  corporations.  We  have  seen  that  the  directors  of  a  corporation 
i*epresent  and  have  power  to  bind  the  corporation  only  when  acting 
as  a  board,  at  a  board  meeting.  It  follows  that  notice  to  a  director, 
or  knowledge  derived  by  him,  individually,  and  not  while  acting  of- 
ficially, as  a  member  of  the  board,  in  the  business  of  the  corporation, 
is  not  to  be  regarded,  in  law,  as  notice  to  the  corporation.'**  In  a 
Connecticut  case,  after  a  defective  deed  had  been  recorded,  purport- 
ing to  convey  certain  land,  one  of  the  directors  of  a  corporation,  not 
acting  as  agent  of  the  corporation,  and  having  no  management  of 
its  business  otherwise  than  as  director,  went  to  the  town  records 
for  the  purpose  of  ascertaining  the  situation  of  the  land,  and  there 
saw  the  record  of  the  deed;  but  he  did  not  inform  the  corporation, 
or  any  of  its  agents,  thereof.    It  was  held  that  the  corporation  was 

set  Downing  y.  Bead  Co.,  40  N.  H.  230,  1  Gamming,  Cub.  Priv.  Corp.  148. 
Selling  railroad  bonds  upon  commi8si<m  la  not  within  tlie  scope  of  the  corpomte 
powers  of  a  national  bank,  and  therefore  no  action  lies  against  snch  a  corpora- 
tion for  false  representations  made  bj  its  teller  to  induce  the  plaintiff  to  buy 
bonds.     Weckler  y.  Bank,  42  Md.  581. 

2<»  Bank  of  U.  8.  y.  Davis,  2  Hill  (N.  Y.)  451;  Buttrick  y.  Railroad,  02  N. 
H.  418;  New  Haven,  M.  &  W.  R.  Co.  y.  Town  of  Chatham,  42  Conn.  465; 
Farrell  Foundry  y.  Dart,  26  Conn.  376;   Farmers'  &  Citisens'  Bank  y.  Payne.  25 

m 

Conn.  444. 
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not,  by  reaaon  of  tiiese  facts,  chargeable  with  any  knowledge  of  the 
deed.'^^  The  same  principle  has  often  been  applied  where  it  was 
sought  to  charge  a  corporation  with  notice  in  order  to  defeat  its 
claim  as  a  bona  fide  holder  of  negotiable  paper.'^^ 

This  doctrine  is  by  no  means  limited  to  directors.  It  applies  to 
all  officers  and  agents,  the  only  qualification  being  that  the  knowl- 
edge must  be  acquired  in  the  course  of  their  employment.*^ *^  As 
was  said  by  the  Alabama  court  in  a  late  case:  'Notice  to  one  agent 
of  a  corporation  with  respect  to  a  matter  covered  by  his  agency  must 
be  as  efficacious  as  to  its  directors  or  to  its  president,  since  these 
also  are  only  agents,  with  larger  powers  and  duties,  it  is  true,  but 
not  more  fully  charged  with  respect  to  the  particular  thing  than  he 
whose  authority  is  confined  to  that  one  thing.''*  ^*  If  the  officer  does 
not  represent  the  corporation  in  the  transaction  by  which  he  ac- 
quires knowledge  of  facts,  or  where  he  is  acting  in  his  own  interest, 
and  against  the  interest  of  the  corporation, — ^as  where  an  officer  of 
a  corporation  procures  the  corporation  to  discount  a  note,  of  the  ille- 
gal consideration  of  which  he  has  knowledge,  or  where  he  sells  and 
conveys  land  to  the  corporation  with  knowledge  of  outstanding  eq- 

**•  FamU  Foundry  v.  Dart,  26  Conn.  876. 

>Ti  Farmen'  &  Gitiaena'  Bank  y.  Payne,  25  Conn.  444;  and  other  caaea  In  note 
260,  anpra.  In  thia  caae  it  appeared  that  a  director  of  a  bank  had  knowledge  of  the 
object  for  which  certain  billa  of  exchange  were  deliTered  to  a  party  applying  to 
the  bank  for  a  diaconnt  thereof,  bnt  this  director  was  not  present  at  the  meeting 
of  the  directors  at  wliich  anch  application  was  made,  and  the  billa  discounted; 
and  he  did  not  communicate  his  knowledge  to  any  other  director  or  officer  of  the 
bank.  It  was  held  that  such  knowledge  on  the  part  of  the  director  was  not  notice 
to  the  bank. 

STS  Saint  T.  Manufacturing  Co.,  95  Ala.  862,  10  South.  539.  Thus,  where  a 
defiinlting  treasurer  of  a  corporation,  whose  defalcation  waa  aa  yet  unknown, 
stole  money  from  a  third  person,  and  placed  it  with  the  funds  of  the  corporation, 
in  order  to  conceal  and  make  good  hia  defalcation,  without  the  knowledge  of  any 
other  officer,  it  was  held  that  the  corporation,  having  used  the  money  as  its  own, 
did  not  thereby  acquire  a  good  title  to  it,  as  against  the  true  owner,  since  it  waa 
charged  with  the  knowledge  of  its  treaaurer,  who  waa  ita  repreaentatlTe  in  the 
transaction.  Atlantic  Cotton  MiUs  y.  Indian  Orchard  Mills,  147  Mass.  268,  17 
N.  B.  496;  Huron  Printing  &  Binding  Go.  y.  KitUeson,  4  8.  D.  620,  67  N.  W. 
233. 

STt  Saint  t.  Manufacturing  Oo.,  95  Ala.  362,  10  South.  539,  544. 
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uitieBy — in  which  case  he  could  not  be  enipposed  to  give  notice  to  the 
corporation,  his  knowledge  cannot  be  imputed  to  the  corporation.'^^ 


CONTBAOTS  BETWEEN  8TOCKHOLDEB  AlH)  COBFOBATION. 

199.  Stockholders  or  xaembers  in  a  corporation  have  as 

much  right  to  contract  with  it  as  if  they  were  stran- 
gers, and  have  the  same  rights  under  such  oon- 
tracts  as  a  stranger  would  have. 

The  members  or  stockholders,  as  we  haye  heretofore  pointed  out, 
compose  the  corporation,  but  they  are  not  the  corporation.  They 
have  as  much  right  to  deal  with  the  corporation  as  a  stranger  would 
have,  and  may  sue  it  on  its  contracts.  Thus,  they  may  advance 
money  to  it  in  excess  of  the  capital  contributed,  and  the  result  will 
be  a  debt  due  them  by  the  corporation,  which  will  stand  upon  ex- 
actly the  same  footing  as  such  a  debt  due  to  a  stranger.'^*  And  a 
stockholder  who  is  a  creditor  of  the  corporation  may  be  preferred  in 
an  assignment  made  by  it  in  any  case  where  a  creditor  not  connected 
with  the  corporation  could  be  preferred.*'* 

BELATION  BETWEEN  OFFICEBS  AND  OOBFOBATION. 

200.  The  officers  of  a  corporation,  beins?  its  agents,   and 

intrusted  with  the  management  of  its  affairs,  though 
not  strictly  trustees,  occupy  a  fiduciary  relation 
towards  it,  and  cannot,  directly  or  indireotly,  de- 
rive any  personal  advantage  or  profit  from  their 
position  which  is  not  enjoyed  in  common  by  all  the 

>T4  Merchants'  Nat.  Bank  y.  Lovitt,  114  Mo.  519,  21  S.  W.  825;  Johnston  y. 
Shortridge,  93  Mo.  227,  6  S.  W.  64;  Frenkel  v.  Hudson,  82  Ala.  158,  2  South. 
758;  Wickersham  y.  Zinc  Co.,  18  Kan.  481;  Inyorarity  y.  Bank,  1S9  Mass.  332, 
1  N.  E.  282;  Casco  Nat.  Bank  y.  Clark,  139  N.  Y.  807,  34  N.  E.  908. 

2T6See  Lexington  Life,  Fire  &  Marine  Ins.  Co.  y.  Page,  17  B.  Mon.  412; 
ante,  p.  8.  And  a  stockholder  who  Is  a  creditor  mny  taRe  a  mortgage  to  secart 
the  debt.    Gordon  ▼.  Preston,  1  Watts  (Pa.)  385. 

S7  6  Lexington  Life,  Fire  &  Marine  Ins.  Co.  y.  Page,  sapra. 
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stockholders.  Any  secret  profits  made  by  them  in 
the  transaction  of  the  company's  business  belong 
to  the  company. 

The  cases  do  not  agree  in  the  terms  nsed  to  designate  the  relation 
existing  between  the  directors  and  other  officers  of  a  corporation  and 
the  corporation.  In  most  of  the  cases  thej  are  spoken  of  as  ''trus- 
tees/' *^^  In  others  they  are  spoken  of  as  "agents.".  *^*  And  in  oth- 
ers they  are  termed  "mandataries."  "^^  By  the  better  opinion,  they 
are  not  strictly  trustees,  but  they  are  simply  the  agents  of  the  cor- 
poration, and  they  are  governed  by  the  rules  of  law  applicable  to  other 
agents.***  However  much  the  authorities  may  disagree  in  the  use 
of  terms  to  describe  the  relation,  they  all  agree  that  the  relation  is  a 
fiduciary  one,  and  it  is  generally  to  express  this  idea  that  the  relation 
]b  spoken  of  as  a  "trust  relation." 

Since  the  relation  between  the  directors  and  the  corporation  is  fidu- 

STT  In  re  Cameron'i  Coalbrook,  etc,  Bj.  Co.,  18  Beay.  339;  Liquidators  of 
The  Imperial  Mercantile  Credit  Aas'ii  y.  Coleman,  L.  B.  6  H.  L.  189;  Koehler 
y.  Iron  Co.,  2  Black,  721;  Bobinson  v.  Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec 
216;   Shea  y.  Mabry.  1  Lea  (Tenn.)  319.     See  note,  53  Am.  Dec.  637. 

ST8  Ferguson  y.  Wilson,  2  Ch.  App.  77;  Allen  y.  Curtis,  26  Conn.  456;  Oyer- 
end  &  Gutney  Co.  y.  Gibb,  L.  B.  5  H.  L.  480. 

ST»  Spering*8  Appeal,  71  Pa.  St.  11,  10  Am.  Bep.  684. 

'••See  1  Mor.  Corp.  f  516;  note,  53  Am.  Dec.  637;  Wayne  Pike  Co.  y. 
Hammons,  129  Ind.  368,  27  N.  E.  487.  'The  liability  of  officers  to  the  corpora- 
tion for  damages  caused  by  negligent  or  unauthorized  acts  rests  upon  the  com- 
mon-law rule,  which  renders  every  agent  liable  who  yiolates  his  authority  ot 
neglects  his  duty  to  the  damage  of  his  principal.*'  North  Hudson  Mut.  Bld*g  & 
Loan  Ass'n  y.  Childs,  82  Wis.  460,  52  N.  W.  600,  605.  "Bank  directors  are  often 
styled  trustees,'  but  not  in  any  technical  sense.  The  relation  between  the  cor- 
poration and  them  Is  rather  that  of  principal  and  agent."  Briggs  v.  Spaulding, 
141  U.  8.  182,  11  Sup.  Ct.  924,  929.  "It  is  by  no  means  a  well-settled  point  what 
is  the  precise  relation  which  directors  sustain  to  stockholders.  They  are,  un- 
doubtedly, said  in  many  authorities  to  be  trustees;  but  that,  as  I  apprehend,  is 
only  in  a  general  sense,  as  we  term  an  agent  or  any  other  bailee  intrusted  with 
the  care  and  management  of  the  property  of  another.  It  is  certain  that  they  are 
not  technical  trustees.  They  can  only  be  regarded  as  mandataries,— persons  who, 
have  gratuitously  undertaken  to  perform  certain  duties,  and  who  are  therefore 
bound  to  apply  ordinary  care  and  diligence,  and  no  more."  Per  Sharswood,  J.» 
In  Spering's  Appeal,  71  Pa.  St  11. 
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darjy  it  follows  that  a  director  cannot,  directly  or  indirectly,  derive 
any  personal  profit  or  advantage  by  reason  of  his  position  that  is  not 
enjoyed  in  common  by  all  the  stockholders.*'^  A  director,  said  the 
Pennsylvania  comt  in  a  late  case,  is  a  tmstee  for  the  entire  body  of 
stockholders,  and  both  good  morals  and  good  law  imperatively  de- 
mand that  he  shall  manage  all  the  business  affairs  of  the  company 
with  a  view  to  promote  the  common  interests,  and  not  his  own  inter- 
ests; and  he  cannot,  directly  or  indirectly,  derive  any  personal  profit 
or  advantage,  by  reason  of  his  position,  distinct  from  the  other  stock- 
holders. ''By  assuming  the  office,  he  undertakes  to  give  his  best 
judgment,  in  the  interests  of  the  corporation,  in  all  matters  in  which 
he  acts  for  it,  untrammeled  by  any  hostile  interest  in  himself  or  oth- 
ers. There  is  an  inherent  obligation  on  his  part  that  he  will  in  no 
manner  use  his  position  to  advance  his  own  interest  as  an  individual, 
as  distinguished  from  that  of  the  corporation.  And  all  secret  profits 
derived  by  him  in  any  dealings  in  regard  to  the  corporate  enterprise 
must  be  accounted  for  to  the  corporation,  even  though  tlie  transaction 
in  which  they  were  made  also  advantaged  the  corporation  of  which 
he  was  director.''  '**  Thus,  where  the  directors  of  a  corporation  se- 
cured their  own  debts  by  a  mortgage  of  the  corporate  property,  it  was 
held  that  the  mortgage  should  be  set  aside.**'  So,  where  the  presi- 
dent of  a  bank,  who  was  also  a  director,  loaned  the  moneya  of  the 
bank,  on  a  note  running  to  the  bank,  at  a  stipulated  rate  of  interest, 
but  on  a  secret  agreement  with  the  borrowers  that  he  should  partici- 
pate in  the  profits  of  lands  to  be  purchased  with  the  money,  it  was 
held  that  he  was  guilty  of  a  breach  of  trust,  and  that  the  profits  so 
acquired  by  him  belonged  to  the  bank.*** 

lai  Arkansas  VaL  Agr.  Soc.  y.  Bichholtz,  45  Kan.  164,  25  Pac  618. 

sss  Bird  Goal  &  Iron  Co.  t.  Humes,  157  Pa.  St  278,  27  Atl.  750;  Koehler  t. 
Iron  Co.,  2  Black,  715;  Farmers'  &  Merchants'  Bank  v.  Downey,  53  CaL  466: 
Parker  T.  Nickerson,  112  Mass.  105;  Wardell  y.  RaUroad  Co..  108  U.  8.  661; 
Cook  y.  Sherman,  20  Fed.  167;  Perry  y.  Cotton-Seed  Oil-Mill  Co..  83  Ala.  304. 
9  South.  217;  Flint  &  P.  M.  Ry.  Co.  y.  Dewey,  14  Mich.  477;  Rutland  Blectric 
Light  Co.  V.  Bates,  68  Vt  579,  35  AtL  480.  Compare  Keeney  y.  Conyeiw,  90 
Mich.  316,  58  N.  W.  325,  where  stockholders  were  held  barred  of  relief  by 
of  laches. 

sss  Koehler  y.  Iron  Co.,  supra. 

st«  Farmers'  &  Merchants'  Bank  y.  Downey,  53  CaL  466. 
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This  doctrine  does  not  apply  where  an  officer  of  a  corporation  enters 
into  a  transaction  in  which  he  owes  no  duty  to  the  corporation.  It 
is  said  by  Moraw*etz  that  a  director  or  other  agent  of  a  corporation 
may  purchase  property,  and  afterwards  sell  it  to  the  corporation  at 
an  advance,  provided  it  was  not  his  duty  at  the  time  of  the  purchase 
to  purchase  for  the  corporation,  and  that  he  may  purchase  claims 
against  the  corporation  at  a  discount,  and  enforce  them  in  full,  if  he 
was  under  no  obligation  to  purchase  them  for  the  corporation;  and 
this  proposition  is  abundantly  supported  by  authority.*'"  If  he  was 
under  any  duty  to  the  company,  however,  at  the  time  of  the  purchase, 
it  may  claim  the  benefit  of  any  profit  or  advantage  realized  by  him. 
As  we  shall  presently  see,  at  some  length,  the  fiduciary  relation  in 
which  an  officer  stands  towards  the  corporation  disqualifies  him  to  rep- 
resent it  in  making  contracts  in  which  he  is  personally  interested. 
There  is  much  confusion  as  to  the  effect  of  contracts  and  transactions 
between  a  corporation  and  its  officers.  Therefore  we  will  reserve  the 
subject  for  a  separate  section. 

The  doctrine  of  these  cases  has  been  applied  to  a  purchase  by  a  di- 
rector, at  an  execution  sale,  of  the  corporate  property,  on  the  ground 
that  it  is  the  duty  of  a  director  to  prevent  such  a  sale,  if  possible,  and, 
if  not,  then  to  endeavor  to  have  the  property  produce  the  highest 
price,  and,  in  order  to  the  attainment  of  these  objects,  to  use  the 
knowledge  he  has  derived  from  the  confidence  reposed  in  him  as  di- 
rector, while,  as  purchaser,  on  the  other  hand,  it  is  to  his  interest  to 
pay  as  little  as  possible,  and  to  use  his  special  knowledge  for  his  own 
advantage.  And  it  is  held  in  some  states  that  in  such  cases  actual 
fraud  or  actual  advantage  need  not  be  shown;  that  the  corporation 
has  an  absolute  right  to  disaffirm  the  sale  and  demand  a  resale.*'* 
Other  courts,  however,  hold  that  such  a  purchase  is  valid,  if  in  good 
faith."^ 

2Sft  1  Mor.  Oorp.  f  521,  and  cases  there  cited.  See,  aiso,  St.  Lonis,  Ft.  S.  & 
W.  B.  Oo.  T.  Ohenault,  86  Kan.  61,  12  Pac.  808,  where  the  treasurer  of  a  rail- 
road corporation,  who,  with  his  own  money,  and  for  himself  indiyidually,  had 
purchased  notes  of  the  company  at  a  discount,  was  aliowed  to  collect  their  full 
face  yalue  from  the  company,  on  the  ground  that,  at  the  time  of  the  purchase, 
he  was  under  no  obligation  to  purchase  or  to  pay  them  on  behalf  of  the  company. 

«••  Hoyle  V.  Kailroad  Co.,  54  N.  Y.  595. 

i«T  Saltmarsh  t.  Spauldmg,  147  Mass.  224,  17  N.  B.  316;  Watt's  Appeal,  78 
Pa.  St.  370. 
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COHTBACTS   OB  OTHEB   TBAHSACTIONS   BETWESIT   OFFI- 

CEBS  AND  THE  OOBPOBATION. 

201.  An  officer  cannot,  as  such,  on  behalf  of  fhe  corpora- 

tion, contract  with  or  convey  to  himself  in  his  in- 
dividual capacity,  unless  he  acts  under  the  imme- 
diate direction  of  a  superior  agent. 

202.  The  directors  or  other  officers  of  a  corporation  have 

no  right  to  represent  it  in  contracts  or  transactions 
with  themselves,  or  in  "which  they  are  i>ersonally 
Interested.  If  they  do  so,  the  corporation  not  being 
represented  by  other  agents  who  are  disinterested, 
the  contract  or  transaction  is  voidable  at  the  option 
of  the  corporation.    But, 

(a)  By  the  weight  of  authority,  a  contract  or  transaction 

with  an  officer,  or  in  "which  he  is  personally  Inter- 
ested, will  be  binding  upon  the  corporation  if  it  is 
shown  to  be  fair  and  free  from  fraud,  and  if  fhe 
corporation  was  represented  by  other  agents.  In 
New  Tork  and  some  other  jurisdictions  it  is  held, 
even  in  these  cases,  that  the  contract  or  transaction 
may  be  avoided  by  the  corporation,  and  that  the 
question  of  fraud  is  immaterial. 

(b)  Such  a  contract  or  transaction  may  be  ratified  by  the 

stockholders,  either  expressly  or  impliedly,  by  ac- 
quiescence or  acceptance  of  the  benefits  with  knowl- 
edge of  the  facts. 

(c)  The  corporation  is  liable,  on  avoiding  the  contract  or 

transaction,  for  the  benefits  actually  received  and 
retained. 

Chntract  or  Transaction  hy  Officer  with  Himsdf. 

From  the  nature  of  things,  the  directors  or  other  officers  or  agents 
of  a  corporation  cannot  contract  in  their  representative  capacity  with 
themselves  in  their  capacity  as  individuals;  nor  can  they  convey  to 
themselves.    Buch  a  transaction  would  be  void  for  want  of  two  par- 
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ties.  'TThe  idea,**  said  Orton,  J.,  in  a  Wisconsin  case,  "that  the  same 
persons  constitute  different  identities  of  themselves  by  being  called 
directors  or  officers  of  a  corporation,  so  that,  as  directors  or  officers, 
they  can  convey  or  mortgage  to  or  contract  with  themselves  as  private 
persons,  is  in  violation  of  common  sense.*'  '*'  But  it  has  been  held 
that  an  agent  may  represent  the  corporation  in  maUng  a  contract 
with  himself  personally,  if  he  acts  mider  immediate  instructions  from 
a  superior  agent,  or  from  the  board  of  directors.*'* 

Personal  IrUerest  of  Officer  in  Contract  or  Transaction. 

It  is  an  elementary  principle  that  the  same  person  cannot  be  al- 
lowed to  act  for  himself,  and  at  the  same  time,  with  respect  to  the 
same  matter,  a£  the  agent  for  another,  whose  interests  are  conflicting. 
Thus,  a  person  cannot  be  a  purchaser  of  property  and  at  the  same 
time  the  agent  of  the  vendor.  "The  two  positions  impose  different 
obligations,  and  their  union  would  at  once  raise  a  conflict  between 
interest  and  duty;  and,  constituted  as  humanity  is,  in  the  majority 
•of  cases  duty  would  be  overborne  in  the  struggle.''  *••  The  law  there- 
fore will  always  condemn  the  transactions  of  a  party  on  his  own  be- 
half, directly  or  indirectly,  when,  in  respect  to  the  matter  concerned, 
he  is  the  agent  of  others,  and  will  relieve  against  them  whenever  their 
•enforcement  is  seasonably  resisted.'*^  This  doctrine  applies  with  full 
force  to  transactions  by  directors  or  other  officers  of  a  corporation, 
on  behalf  of  the  corporation,  in  which  they  are  personally  interested. 
They  will  not  be  permitted  to  occupy  a  position  in  which  their  own 
Interests  will  conflict  with  the  interests  of  the  corporation  which  they 
represent,  and  which  they  are  bound  to  protect.  It  is  well  settled, 
therefore,  that,  where  the  directors  or  other  officers  or  agents  of  a 

*••  Haywood  y.  Lumber  Co.,  04  Wis.  630,  26  N.  W.  184,  187;  per  Campbell, 
J.,  in  People  t.  Township  Board  of  Overyssel,  11  Mich.  222;  Miner  v.  Ice  Ck>., 
-03  Mich.  97,  63  N.  W.  218. 

stt.l  Mor.  PriT.  Corp.  f  627;  Louisville,  N.  A.  &  C.  Ry.  Go.  t.  Carson,  151 
IlL  444,  88  N.  B.  140.  In  this  case  a  lease  to  a  corporation  by  a  lessor,  who 
-also  executed  the  lease  on  behalf  of  the  company  as  its  vice  president  and  man- 
ager, was  held  good,  where  it  was  executed  in  good  faith,  under  the  direction 
«f  the  president,  and  jatified  by  the  corporation  by  taking  possession,  and  paying 
cent  according  to  its  terms. 

*••  Warden  t.  Railroad  Co.,  108  U.  S.  661. 

itxid. 
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oorporation  are  personally  interested  in  any  contract  or  transacticHi 
into  which  they  enter  on  behalf  of  the  corporation,  the  latter  may  re- 
pudiate it.  ''lliey  cannot,  as  agents  or  trustees,  enter  into  nor  au- 
thorize contracts  on  behalf  of  those  for  whom  they  are  appointed  to 
act,  and  then  personally  participate  in  the  benefits."  *•*  If  any  prof- 
its are  made  out  of  such  a  transaction,  they  will  inure  to  the  benefit 
of  the  corporation.  Thus,  where  the  directors  of  a  corporation  bought 
a  steamboat  in  their  individual  capacity,  and  then,  as  directors,  caused 
it  to  be  purchased  on  behalf  of  the  corporation  at  a  large  advance 
upon  its  cost  and  value,  it  was  held  that  the  transaction  was  fraudu- 
lent, and  that  the  profits  inured  to  the  benefit  of  the  company,  and 
could  be  recovered  by  it,  with  interest.**"  This  principle  has  been 
applied  in  a  variety  of  cases.  There  is  no  linut  to  the  circumstances 
under  which  the  question  may  arise.  A  director  of  a  corporation  is 
disqualified  to  vote  or  act,  at  a  meeting  of  the  board,  upon  any  reso- 
lution in  which  he  is  personally  interested.  Thus,  he  cannot  vote 
on  a  resolution  authorizing  the  renewal  of  notes  of  the  corporation 
in  his  favor.**^  Where  the  directors  fix  the  compensation  for  their 
own  services,  either  as  directors  or  other  officers,  the  transaction  will 
be  jealously  scrutinized  by  the  courts,  and  will  be  set  aside,  at  the 
election  of  the  corporation,  unless  it  is  shown  to  be  fair  and  free  from 
fraud."* 

Extent  of  Personal  Interest. 

It  can  make  no  difference  in  the  application  of  this  principle  that 
there  are  other  parties  to  a  contract  or  transaction  with  a  corporation 
in  which  an  officer  is  personally  interested,  who  occupy  no  fiduciary 
relation  to  the  corporation.***  The  doctrine  applies,  for  instance, 
where  a  contract  is  made  with  a  firm  of  which  one  of  the  directors  is 

a»s  Id.;  Goodin  y.  Canal  Co.,  18  Ohio  St  169;  United  States  RoUlng-Stock  Oo. 
T.  Atlantic  &  6.  W.  R.  Go.,  84  Ohio  St.  450;  Flint  &  P.  M.  R.  Oo.  v.  Dewey, 
14  Mich.  477;  Oilman,  0.  &  S.  R.  Co.  y.  Kelly,  77  111.  426;  AlUng  v.  Wenxell, 
27  111.  App.  511;   Gallery  v.  National  Exch.  Bank,  41  Mich.  160,  2  N.  W.  188. 

>»>  Parker  t.  Nickerson,  112  Mass.  195. 

S04  Smith  y.  Aflsociation,  78  Cal.  289,  20  Pac.  677. 

S06  Jonet  T.  Morrison,  81  Minn.  140,  16  N.  W.  854.  See  Copeland  t.  Mann- 
fttcturing  Co.,  47  Hun  (N.  Y.)  235;  Davis  y.  Railway  Co.,  22  Fed.  883;  Miner 
v.  Ice  Co.,  98  Mich.  97,  53  N.  W.  218. 

2B6  Munson  v.  Railway  Co.,  103  N.  Y.  58,  8  N.  E.  855. 
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a  member,**^  or  where  it  is  with  another  corporation  of  which  he  is 
also  a  stockholder.'**  The  rule  has  frequently  been  applied,  for  in- 
stance, where  the  directors  of  a  railroad  company  enter  into  a  con- 
tract for  the  construction  of  its  road  with  a  construction  firm  or  cor- 
poration of  which  one  or  more  of  the  directors  are  members.***  So 
the  directors  of  one  corporation  cannot  act  for  it  in  contracting  with 
another  corporation,  of  which  they  are  also  directors.*** 

Where  the  (jorporation  is  Represented  hy  Other  Agents. 

Most  courts  hold  that  a  director  or  other  officer  may  legally  con- 
tract with  the  corporation,  if,  in  entering  into  the  contract,  the  cor- 
poration is  represented  by  other  agents;  that,  for  instance,  a  director, 
either  alone  or  jointly  with  strangers,  may  sell  property  or  lend  money 
to  the  corporation,  or  make  any  other  contract  with  it,  if  the  contract 
is  sanctioned  by  a  majority  of  the  board  of  directors,  not  including 
himself;  and  that  the  corporation  will  be  bound  if  the  transaction 
is  fair,  open,  and  free  from  fraud.**^  ^'It  cannot  be  maintained,"  said 
Mr.  Justice  Miller  in  Twin-Lick  Oil  Co.  v.  Marbury,***  "that  any  rule 
forbids  one  director  among  several  from  lending  money  to  the  cor- 
poration when  the  money  is  needed,  and  the  transaction  is  open  and 
otherwise  free  from  blame.    No  adjudged  case  has  gone  so  far  as  this. 

2»T  Aberdeen  Ry.  Go.  y.  Blakie,  1  Macq.  461. 

2BS  Parker  y.  Nickerson,  112  Mass.  195;  Gilman,  O.  &  S.  R.  Go.  y.  Kelly,  77 
lU.  426.    And  see  WardeU  y.  BaUroad  Go.,  103  U.  8.  661. 

*••  See  Thomas  y.  Railway  Go.,  2  Fed.  877;  Id.,  109  U.  S.  622,  8  Sup.  Gt  816; 
Pearson  y.  Railroad  Gorp.,  62  N.  H.  637;  Barr  v.  Railroad  Go.,  126  N.  Y.  268, 
26  N.  B.  146;  Gilman,  G.  &  S.  R.  Go.  y.  Kelly,  77  111.  426. 

soo  See  United  States  Rolling-Stock  Go.  y.  Atlantic  &  G.  W.  B.  Go.,  84  Ohio 
St  460. 

•01 1  Mor.  Priy.  Gorp.  f  627;  Twin-Lick  Oil  Go.  y.  Marbury,  91  U.  S.  687; 
Barr  y.  Plate-Glass  Go.,  6  G.  G.  A.  260,  67  Fed.  86;  Beach  y.  Miller,  130  111. 
162,  22  N.  B.  464;  Boseboom  y.  Whittaker,  182  111.  81,  23  N.  E.  339;  Mullanphy 
Say.  Bank  y.  Schott,  186  III  666,  26  N.  E.  640;  Louisyille,  N.  A.  &  G.  Ry.  Co. 
y.  Garaon,  161  111.  444,  88  N.  B.  140;  Ten  Byck  y.  Railroad  Go.,  74  Mich.  226, 
41  N.  W.  906;  Hallam  y.  Hotel  Go.,  56  Iowa,  178,  9  N.  W.  Ill;  Garrett  y.  Plow 
Go.,  70  Iowa,  697,  29  N.  W.  896;  Buell  y.  Buckingham  &  Co.,  16  Iowa,  284; 
Gorder  y.  Canning  Go.,  86  Neb.  648,  64  N.  W.  830;  Parker  y.  Nickerson,  187 
Mass.  487;  Holt  y.  Bennett,  146  Mass.  437,  16  N.  B.  6;  Saltmarsh  y.  Spaulding, 
147  Masa.  224,  17  N.  B.  816. 

«02  91  u.  S.  687. 
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Such  a  doctrine,  while  it  would  afford  little  protection  to  the  cor 
poration  against  actual  fraud  or  oppression,  would  deprive  it  of  the 
aid  of  those  most  interested  in  giving  aid  judiciously,  and  best  quali- 
fied to  judge  of  the  necessity  of  that  aid,  and  of  the  extent  to  which 
it  may  safely  be  given."  Even  in  such  cases  as  these,  however,  it  is 
well  settled  that  the  transaction  will  be  jealously  scrutinized  by  the 
courts,  and  set  aside  at  the  instance  of  the  corporation,  if  the  slightest 
fraud  or  unfairness  appears.*®*  And  by  the  better  opinion  the  bur- 
den is  on  the  directors  or  other  officers  to  show  the  good  faith  and 
fairness  of  the  transaction.""* 

Some  of  the  courts — ^the  New  York  court  among  them — ^have 
adopted  a  more  rigid  rule,  and  hold  that  a  contract  entered  into  with 
a  corporation,  acting  through  its  directors,  by  one  or  more  of  the  di- 
rectors, either  alone  or  jointly  with  third  persons,  is  voidable  at  the 
option  of  the  corporation,  though  a  majority  of  the  directors  who  as- 
sent to  the  contract  are  not  personally  interested,  and  without  regard 
to  whether  or  not  the  transaction  is  fair  and  free  from  fraud.'®*  In 
these  jurisdictions  the  law  does  not  inquire  whether  the  transaction 
was  fair  or  unfair,  but  stops  the  inquiry  as  soon  as  the  relation  is 
disclosed,  and  sets  aside  the  transaction,  or  refuses  to  enforce  it,  at 
the  instance  of  the  corporation,  without  asking  whether  there  was 
fraud  or  not.  As  was  said  in  a  New  York  case,*®*  it  prevents  frauds 
by  making  them,  as  far  as  may  be,  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry;  and  it  leaves  neither 
to  judge  nor  jury  the  right  to  determine,  upon  a  consideration  of  its 
advantages  or  disadvantages,  whether  a  contract  made  under  such 
circumstances  shall  stand  or  fall.  It  makes  no  difference  in  these 
jurisdictions  that  only  one  director  is  a  party  to  the  contract,  and 

•OS  ThOmaB  t.  Railway  Ck>.,  109  U.  S.  522,  8  Sup.  Ct.  315;  Twin-Lick  OU  Ga 
y.  Marbury,  91  U.  S.  587;  Hallam  t.  Hotel  Co.,  56  Iowa,  178»  9  N.  W.  Ill; 
Hubbard  t.  InTestment  Co.»  14  Fed.  675;   Meeker  t.  Iron  Co.,  17  Fed.  48. 

S04  Wilkinson  t.  Bauerle,  41  N.  J.  Eq.  635»  7  Atl.  514;  Jones  t.  Morrison,  31 
Minn.  140,  16  N»  W.  854. 

•OB  Aberdeen  By.  Co.  t.  Blakie,  1  Macq.  461;  Munson  t.  Railway  Co.,  106  N. 
Y.  58»  8  N.  B.  855;  Hoyle  t.  Railroad  Ca,  54  N.  Y.  314;  Pearson  t.  Railroad 
Corp.,  62  N.  H.  587;  Hofifman  Steam  Coal  Co.  y.  Cumberland  Coal  &  Iron  Co.,  16 
Md.  456. 

to«  Munson  y.  Railway  Co.,  103  N.  Y.  58,  8  N.  E.  355. 


§§   201-202)      TRANSACTIONS  BETWEEN  OFFICFRS  AND  CORPORATION.       513 

that  there  were  a- number  of  other  directors  who  voted  for  the  con- 
tract, and  who  were  not  personally  interested. 

Cbn8ent — Acquiescence  and  Laches  of  Corporoition  or  Stockholders. 
A  contract  between  directors  or  other  officers  or  agents  of  a  cor- 
poration and  the  corporation,  or  a  transaction  with  the  corporation 
in  which  they  are  interested  directly  or  indirectly,  is  not  absolutely 
void,  even  where  there  is  fraud,  if  it  is  within  the  powers  of  the  cor- 
poration. It  is  simply  voidable  at  the  election  of  the  corporation  or 
its  stockholders.'^^  To  be  binding  on  the  corporation,  it  does  not 
need  ratification.  *  It  is  binding  until  avoided.  It  follows  that  if  the 
stockholders  of  the  corporation,  or  a  majority  of  them,  where  the 
transaction  is  one  which  they  could  have  authorized,  but  not  other- 
wise,'®' assent  to  the  contract,  expressly  or  impliedly,  by  taking  the 
benefit  of  it  with  knowledge  of  the  facts,  it  becomes  binding  upon 
the  corporation,  and  cannot  afterwards  be  avoided.'®*  And  such 
consent  will  be  implied  if  the  stockholders  are  guilty  of  laches  in 
moving  to  avoid  it.  They  must  take  steps  to  avoid  it  within  a  rea- 
sonable time  after  they  have  knowledge  of  the  circumstances.'^® 
The  rule  that  a  contract  between  a  director  of  a  corporation  and  the 
•corporation  is  voidable  at  the  instance  of  the  latter,  or  of  its  stock- 
holders, clearly  does  not  apply  where  all  who  are  interested  in  the 
corporation,  its  officers,  directors,  and  stockholders,  not  only  know 
of  but  consent  to  it,  and  where  the  property  acquired  by  the  cor- 

••T  Barr  t.  New  York,  L.  E.  &  W.  R.  Co..  125  N.  Y.  263,  26  N.  E.  145;  Twin- 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587;    Hoyle  v.  Railroad  Co..  54  N.  Y.  314. 

808  For  instance,  the  holders  of  a  majority  of  the  stock  of  a  corporation  could 
not.  by  their  rotes  at  a  stockholders'  meeting,  lawfully  authorize  its  officers  to  lease 
its  property  to  themselves,  or  to  another  corporation  formed  for  the  purpose,  and 
whose  stock  is  exclusively  owned  by  them,  unless  such  lease  is  made  in  good  faith, 
and  is  supported  by  an  adequate  consideration;  otherwise,  a  fraud  would  thereby 
be  committed  on  the  minority  stockholders.  See  Meeker  v.  Iron  Co.,  17  Fed.  48w 
As  to  the  powers  of  the  majority,  see  ante,  p.  448. 

S09  Barr  v.  Railroad  Co.,  125  N.  Y.  263,  26  N.  E.  145;  Louisville,  N.  A.  &  a 
Ry.  Co.  V.  Carson,  151  111.  444,  38  N.  E.  140;  Welch  v.  Bank,  122  N.  Y.  177,  25 
N.  E.  269;    Hotel  Co.  v.  Wade,  97  U.  S.  13. 

•10  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587;    United  States  Rolling-Stock* 
Co.  T.  Atlantic  &  G.  W.  R.  Co.,  34  Ohio  St  450.     And  see  Keeney  t.  Conversa, 
99  Mich.  316,  58  N.  W.  325. 
Clk.Pr.Oorp.— 33 
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poration  under  the  contract  is  kept  and  used  by  it  without  dissent 
by  any  one.*** 

Liability  to  Eaotent  of  Benefit. 

Even  where  the  contract  is  voidable,  and  is  avoided  by  the  cor- 
poration, it  will  be  liable  for  the  actual  value  of  the  benefits  it  has 
received.  Thus,  where  two  of  the  board  of  directors  of  a  railroad 
company,  who  took  part  in  making  a  contract  for  the  construction 
of  the  road,  were  interested  with  the  other  parties  in  the  contract, 
and  the  other  contractors  entered  into  an  agreement  with  the  other 
directors  at  the  time  the  construction  contract  was  made  that,  in  ef- 
fect, relieved  them  from  liability  on  their  unpaid  stock,  it  was  held 
that  the  contract  was  voidable  at  the  election  of  the  corporati(Hi  or 
its  stockholders,  but  that,  to  the  extent  of  the  benefit  conferred 
upon  the  corporation  in  the  construction  of  the  road,  the  bonds 
issued  in  payment  thereof  were  not  void,  and  in  a  suit  to  foreclose  a 
mortgage  by  which  they  were  secured  a  decree  for  that  amount 
should  be  allowed.'" 

LIABILITY  OF  OFFIOSRS  TO  THE  COBFOBATION. 

203.  The  directors  and  other  officers  of  a  corporation  are 
liable  to  it  for  losses  sustained 

(a)  By  reason  of  a  willful  abuse  of  their  trust,  as  by  ex- 

ceeding their  authority  or  the  powers  of  the  corpo- 
ration, or  by  misapplication  of  the  corporate  ftinds. 

(b)  By  reason  of  gross  negligence  and  Inattention  to  the 

duties  of  their  trust,  though  there  may  be  no  ac- 
tual bad  faith.  By  the  weight  of  authority,  they  are 
bound  to  exercise  ordinary  care  and  prudence, — 
that  is,  the  same  degree  of  care  and  prudence  that 
men  ordinarily  exercise  under  similar  circum- 
stances in  their  own  affedrs, — and  failure  to  do  so  is 
gross  negligence. 

sii  Battelle  v.  Pavement  Co.,  33  Minn.  89,  38  N.  W.  327.  And  see  Barr  ▼. 
r.lass  Co.,  6  C.  C.  A.  260,  57  Fed.  86,  and  Sanford  Fork  &  Tool  Co.  T.  Howe* 
Brown  &  Co.,  157  U.  S.  312,  15  Sup.  Ct.  621. 

SIS  Thomas  t.  Railroad  Co.,  109  U.  S.  522,  3  Sup.  Ct  315.  See,  also,  WardellT. 
Railroad  Co.,  Fed.  Cas.  No.  17,164. 
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(o)  But  ihey  are  not  liable  for  accidents,  thefts,  etc, 
where  they  have  not  been  negligent,  nor  for  mere 
mistakes  or  errors  of  Judgment,  'where  they  have 
acted  in  good  faith  and  with  ordinary  care  and  dil- 
igence. 

(d)  Nor  are  they  liable  for  the  acts  or  omissions  of  other 
directors  or  agents,  where  they  have  not  themselves 
been  guilty  of  neglect  in  supervising  or  appointing 
them.  It  is  otherwise,  however,  if  they  partici- 
pated in  such  acts,  or  negligently  fetiled  to  take 
measures  to  prevent  them. 

It  is  well  settled  that  the  directors,  trustees,  or  other  officers  of  a 
corporation,  if  they  act  in  good  faith  within  the  limits  of  the  powers 
conferred  upon  the  corporation  by  the  charter,  and  within  their  au- 
thority, and  use  proper  prudence  and  diligence,  are  not  responsible 
for  losses  resulting  to  the  corporation  from  mere  mistakes  or  errors 
of  judgment.'**  Thus,  they  are  not  liable  for  declaring  and  paying 
a  dividend  which  diminishes  the  capital,  in  violation  of  a  statute 
or  of  the  common  law,  where  they  are  not  guilty  of  bad  faith  or  negli- 
gence.'** Nor  are  they  liable  for  losses  from  accident,  theft,  etc., 
where  they  have  not  been  negligent.***  • 

On  the  other  hand,  all  the  authorities  agree  that  the  directors  or 
other  officers  of  a  corporation  who  willfully  abuse  their  trust,  or 
misapply  the  funds  of  the  corporation,  by  which  a  loss  is  sustained, 
are  personally  liable,  as  trustees,  to  make  good  the  loss.***  They 
are  bound  to  observe  the  limits  placed  upon  their  powers  in  the  char- 
si*  Spering*8  Appeal,  71  Pa.  St  11,  10  Am.  Uep.  084,  1  Gumming,  Gas.  PriT. 
Gorp.  79G;  Watts'  Appeal,  78  Pa.  St.  370:  Uun  v.  Gary,  82  N.  Y.  65,  37  Am. 
Rep.  546;    Hodges  v.  Screw  Go.,  1  R.  I.  312,  53  Am.  Dec.  624. 

Bi«  Excelsior  Petroleum  Go.  t.  Lacey,  63  N.  Y.  422;    Van  Dyck  t.  McQuade, 
86  N.  Y.  38;    Lexington  &  O.  R.  Go.  t.  Bridges,  7  B.  Mon.  (Ky.)  556. 
115  Mowbray  y.  Antrim,  123  Ind.  24,  23  N.  E.  858. 

si«  Robinson  y.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Heath  y.  Railway 
Go.,  Fed.  Gas.  No.  6,306;  Perry  y.  Oil-Mill  Go.,  93  Ala.  364,  9  South.  217;  EUia 
y.  Ward,  137  IIL  509,  25  N.  B.  530;  Horn  Silver  Min.  Go.  v.  Ryan,  42  Minn.  196, 
44  N.  W.  56;  Grata  y.  Redd,  4  B.  Mon.  (Ky.)  178,  195;  Wilkiusou  v.  Bauerle, 
41  N.  J.  Eq.  635,  7  Atl.  514. 
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ter  and  by-laws,  and  if  they  intentionally  or  negligently  transcend 
those  powers,  and  do  altra  vires  or  unauthorized  acts,  they  are  lia- 
ble for  the  damages.*"  But  they  are  not  liable  for  violation  of  the 
charter  through  mistake,  unless  the  mistake  arose  from  the  want  of 
due  care.*** 

And  they  are  equally  liable  if  they  suffer  the  corporate  funds  or 
property  to  be  lost  or  wasted  by  gross  negligence,  and  inattention  to 
the  duties  of  their  trust,  though  there  is  no  bad  faith.***  In  a  late 
Virginia  case  it  appeared  that  the  president  of  a  savings  bank  mis- 
appropriated its  funds  and  overdrew  his  accounts,  and  a  brother 
of  the  president,  and  corporations  of  which  the  officers  and  directors 
were  also  officers,  largely  overdrew  their  accounts,  and  were  loaned 
large  sums  by  the  bank,  with  little  or  no  security,  though  such  bor- 
rowers were  irresponsible,  and  another  borrower  was  permitted  to 
withdraw  his  security.  The  directors,  though  required  to  meet 
weekly,  met  but  once,  twice,  or  three  times  a  year,  and  never  caused 
the  books  to  be  examined,  nor  called  for  statements  of  accounts  with 
other  banks.  The  capital  of  the  bank  was  small,  and  much  of  it  was 
not  paid  up,  and  the  paid-up  portion  was  treated  as  a  loan.  The 
bank,  on  suspension,  was  able  to  pay  but  10  per  cent,  on  the  deposits. 
Under  these  circumstances,  it  was  held  that,  though  the  directors 
were  ignorant  of  the  affairs  of  the  bank,  and  were  not  guilty  of  bad 
faith,  they  were  guilty  of  such  negligence  as  rendered  them  liable 
to  the  depositors.**® 

>iT  Hun  T.  Gary,  82  N.  Y.  65,  37  Am.  Bep.  546;  Hodges  t.  Screw  Co.,  1  R.  I. 
312.  53  Am.  Dec.  624. 

81  s  Hodges  y.  Screw  Co.,  supra;  Williams  t.  McDonald,  37  N.  J.  Eq.  409;  and 
rases  hereafter  cited. 

819  Robinson  y.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Brinckerhoff  y. 
Bostwick,  88  N.  Y.  52;  Marshall  y.  Bank,  85  Va.  676,  8  S.  E.  586,  17  Am.  St 
Rep.  84;  Delano  y.  Case,  17  111.  App.  531,  121  Rl.  247.  12  N.  B.  676;  United  So- 
ciety of  Shakers  y.  Underwood,  9  Bush  (Ky.)  609,  15  Am.  Rep.  731;  President, 
etc.,  of  Bank  of  Mutual  Redemption  y.  Hill,  56  Me.  885;  Neall  y.  Hill,  16  Cal. 
145;  Horn  Silyer  Min.  Ca  y.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Gratz  y.  Redd, 
4  B.  Mon.  (Ky.)  178,  195;    and  cases  in  the  following  notes. 

820  Marshall  y.  Bank,  85  Va.  676,  8  S.  E.  586.  Compare  Sayings  Bank  of  Lou- 
isyUle's  Assignee  y.  Caperton,  87  Ky.  306,  8  S.  W.  885;  Briggs  y.  Spauldlng,  141 
U.  S.  132,  11  Sup.  Ct  924,  2  Cumming,  Cas.  Priy.  Corp.  186,  Shep.  Cas.  Corp. 
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An  oflftcer  of  a  corporation  is  not  liable  to  it  for  doing  ultra  vires 
acts,  and  thereby  causing  a  loss,  if  the  acts  were  authorized  by  the 
corporation;  and  such  authority  is  shown  if  it  appears  that  the  di- 
rectors and  stockholders  knowingly  acquiesced  therein.*'*  But  the 
board  of  directors  alone  cannot  authorize  violation  of  his  duty  by 
an  officer.  Thus,  it  has  been  held  by  the  supreme  court  of  the 
United  States  that  no  act  or  vote  of  the  board  of  directors  of  a 
bank,  in  violation  of  their  own  duties,  and  in  fraud  of  the  interests 
and  rights  of  the  stockholders,  will  justify  the  cashier  in  acts  which 
are  in  violation  of  the  stipulation  in  his  official  bond,  well  and 
truly  to  execute  the  duties  of  his  office,  or  exempt  him  and  his  sure- 
ties from  liability  thereon."^' 

Officers  of  a  corporation  are  not  bound  to  exercise  the  highest  de- 
gree of  care  and  diligence, — such  as  a  very  vigilant  or  extremely 
careful  person  would  exercise.'*'  If  this  were  required,  it  would  be 
difficult  to  find  responsible  persons  to  assume  the  duties  of  directors. 
Nor  do  they  perform  their  duty  by  exercising  the  lowest  degree,  or 
slight  care,  such  as  inattentive  persons  would  give  to  their  own  busi- 
ness. They  are  bound  to  exercise  ordinary  care  and  prudence, — 
the  same  degree  of  care  and  prudence  that  men  prompted  by  self- 
interest  generally  exercise  in  their  own  affairs.  '*When,''  said  the 
New  York  court,  "one  voluntarily  takes  the  position  of  trustee  or  di- 
rector of  a  corporation,  good  faith,  exact  justice,  and  public  policy 
unite  in  requiring  of  him  such  a  degree  of  care  and  prudence,  and  it 
is  a  gross  breach  of  duty — 'crassa  negligentia' — not  to  bestow  them. 
It  is  impossible  to  give  the  measure  of  culpable  negligence  for  all 

200,  In  the  case  last  cited,  it  was  held  (Harlaii,  Gray,  Brewer,  and  Brown,  JJ., 
dissenting)  that  where  the  afi&iirs  of  a  bank  are  managed  by  its  president,  who 
has  the  reputation  of  being  trustworthy  and  efficient,  and  owns  the  greater  part  of 
the  stock,  and  the  bank  is  generally  considered  to  be  in  a  prosperous  condition, 
directors  cannot  be  held  liable  for  losses  through  mismanagement  on  the  ground  of 
negligence,  in  that  they  did  not,  within  90  days  after  they  became  directors,  compel 
the  board  of  directors  to  make  a  thorough  investigation  of  the  books  and  condition  of 
the  bank. 

8S1  Holmes,  Booth  &  Haydens  t.  WUlard,  125  N.  Y.  76^  25  N.  £.  1063. 

"2  Minor  t.  Bank,  1  Pet.  46. 

S2S  Briggs  T.  Spauldiug,  sui»ra. 
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cases,  as  the  degree  of  care  required  depends  upon  the  sabjects  to 
which  It  is  to  be  applied.  What  woald  be  slight  neglect  in  the  care 
of  a  quantity  of  iron  might  be  gross  neglect  in  the  care  of  a  jewel, 
^^at  would  be  slight  neglect  in  the  care  exercised  in  the  affairs  of 
a  turnpike  corporation,  or  even  of  a  manufacturing  corporation, 
might  be  gross  neglect  in  the  care  exercised  in  the  management  of  a 
savings  bank."  *'^  It  is  generally  said  that  directors  and  trustees 
are  liable  only  for  gross  negligence, — ^'crassa  negligentia,^ — ^but,  by 
the  weight  of  opinion,  that  phrase  means  the  absence  of  ordinary 
care  and  diligence  under  the  circumstances  of  the  particular  case.*'* 
There  are  some  cases  against  this  view  of  the  law, — cases  in  which 
it  seems. to  be  held  that  directors  will  not  be  liable  for  losses  result- 
ing from  their  inattention  to  the  duties  confided  to  them  unless  their 
inattention  was  willful  or  fraudulent.***  The  cases  agree  that  di- 
rectors cannot  be  held  responsible  for  the  acts  or  omissions  of  other 
directors  or  agents,  unless  they  have  been  guilty  of  neglect  in  super- 
vising or  appointing  them.**^ 

ss«  Hud  t.  Gary,  82  N.  T.  66,  71,  37  Am.  Rep.  646. 

*<»  Hun  y.  Gary,  supra;  Scott  y.  Depeyster,  1  Edw.  Gh.  (N.  Y.)  513,  643;  Sper- 
\ng*B  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684,  1  Gumming,  Gas.  Priy.  Gorp.  790; 
Hodges  y.  Screw  Go,  1  R.  I.  312,  63  Am.  Dec  624;  MarshaU  v.  Bank,  86  Va. 
676,  8  S.  B.  686;  WUliams  y.  McKay,  40  N.  J.  Eq.  189;  North  Hudson  Mut. 
Bldg.  &  Loan  Ass'n  y.  Ghilds,  82  Wis.  460,  62  N.  W.  600,  606;  Horn  Silyer  Min. 
Go.  y.  Ryan,  42  Minn.  196,  44  N.  W.  66.  In  Scott  y.  Depeyster,  supra,  it  was 
said:  "I  tliinlc  the  question  In  all  such  cases  should  and  must  necessarily  be 
whether  they  [directors]  have  omitted  that  care  which  men  of  common  prudence 
take  of  their  own  concerns.  To  require  more  would  be  adopting  too  rigid  a  rule, 
and  rendering  them  liable  for  slight  neglect;  while  to  require  less  would  be  relax- 
ing too  much  the  obligation  which  binds  them  to  yigilance  and  attention  in  regard 
to  the  interests  of  those  confided  their  care,  and  expose  them  to  liability  for  gross 
neglect  only,  which  is  yery  little  short  of  fraud  itself."  In  Spering's  Appeal,  supra. 
Judge  Sharswood  said:  *They  [directors]  can  only  be  regarded  as  mandataries,— 
persons  who  haye  gratuitously  undertaken  to  perform  certain  duties,  and  who  are 
therefore  bound  to  apply  ordinary  skill  and  diligence,  but  no  more." 

»•  See  Sayings  Bank  of  Louisyille's  Assignee  y.  Gaperton,  87  E:y.  306^  8  S.  W. 
886;    Godbold  y.  Bank,  11  Ala.  191;   Neall  y.  Hill,  16  GaL  145. 

ssT  Directors  "are  not  insurers  of  the  fidelity  of  the  agents  whom  they  haye  ap- 
pointed, who  are  not  their  agents,  but  the  agents  of  the  corporation;  and  they  can- 
not be  held  responsible  for  losses  resulting  from  the  wrongful  acts  or  omissions  of 
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8AMB— REMEDIES  AGAINST  OFFIOEBa 

804.  Where  a  loss  results  to  a  corporation  by  reason  of  the 
frand,  wrong,  or  neg^ligence  of  its  directors  or  other 
agents, 

(a)  The  corporation  may  maintain 

(1)  An  action  on  the  case  at  law  to  recover  damages. 

(2)  A  suit  in  equity  to  compel  them  to  account. 

(b)  An  individual  stockholder  in  such  a  case 

(1)  Oannot  maintain  an  action  at  law,  as  the  injury 
is  to  the  corporation. 

(8)  But  he  may  sue  in  equity  when,  and  only  when, 
the  directors  cannot  or  will  not  institute  the 
suit,  and  relief  cannot  be  obtained  by  apply- 
ing to  a  stockholders'  meeting. 

(c)  Creditors  of  the  corporation,  in  case  of  insolvency, 

may  enforce  the  liability  to  the  corporation;  and  by 
statute,  in  a  number  of  states,  officers  who  are 
guilty  of  firaud  or  neglect  are  expressly  made  lia- 
ble to  creditors. 

806.  The  statute  of  limitations  does  not  run  against  the 
claim  of  a  corporation  against  its  officers  for  mis- 
appropriation of  corporate  funds,  since  their  rela- 
tion is  a  fiduciary  one. 

An  action  on  the  case  by  the  corporation  will  lie  against  the  di- 
reetora  or  other  officers  of  a  corporation  for  wrongful  acts  or  negli- 
gence affecting  the  interests  of  the  company.*'*  And  a  court  of  eq- 
uity, in  so  far  as  the  individual  rights  of  the  stockholders  are  con- 
other  directors  or  agents,  unlesi  the  loss  is  a  consequence  of  their  own  neglect  of 
daty,  either  for  failure  to  sapervise  the  business  with  attention,  or  in  neglecting  to 
use  proper  care  in  the  appointment  of  agents.**  Briggs  y.  Spaulding,  141  U.  S. 
132, 11  Sup.  Gt  924,  929,  2  Gumming,  Gas.  Priy.  Gorp.  186;    Shep.  Gas.  Gorp.  200. 

tss  Franklin  Fire  Ins.  Go.  y.  Jenkins,  3  Wend.  (N.  Y.)  130;  Horn  Sllyer  Min. 
Go.  T.  Ryan*  42  Minn.  196,  44  N.  W.  G6. 
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cerned,  has  jurisdiction  to  call  the  directors  to  account  for  breach 
of  trusty  and  to  compel  them  to  make  satisfaction  to  the  corporation 
for  any  loss  sustained  by  it.*'*  Such  a  suit  should  ordinarily  be 
brought  by  the  corporation,  for  the  injury  is  to  it,  and  not  by  individ- 
aal  stockholders.  But  a  stockholder,  as  we  hare  seen,  may  maintain 
a  suit  in  equity  for  the  benefit  of  the  corporation,  where  the  directors 
cannot  or  will  not  institute  the  suit  in  the  name  of  the  corporation, 
and  relief  cannot  be  obtained  by  applying  to  a  stockholders'  meet- 
ing.*** An  individual  stockholder  cannot  maintain  an  action  at 
law  against  the  directors  or  other  officers  of  the  corporation  for 
fraud  or  negligence  resulting  in  loss  of  corporate  property.  There  is, 
in  the  eye  of  the  law,  no  privity  or  relation  between  the  stockholders 
and  directors.  The  directors  are  not  the  agents  of  the  stockholders, 
but  of  the  corporation,  the  legal  entity;  and  .therefore,  at  law,  the 
corporation  alone  can  sue  for  injuries  to  it.***  If  a  corporation  be- 
comes insolvent,  creditors  may  enforce  in  equity  a  liability  of  its 
officers  to  the  corporation  for  fraud  or  neglect  resulting  in  loss  to  the 
corporation.***  In  most  states  corporate  officers  are  by  statute  ex- 
pressly made  liable  to  creditors  of  the  corporation  for  certain  delin- 
quencies in  the  performance  of  their  duties.*** 

Stahtts  of  XdmitatioTis. 

The  statute  of  limitations  does  not  run  against  the  claim  of  a  cor^ 
poration  against  its  officers  for  misappropriation  of  corporate  funds, 
since  their  relation  to  such  funds  is  fiduciary.*** 

ss»  RobinsoD  t.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dec  212;  BrinckerhoflP  t. 
Bostwick,  88  N.  Y.  62;    Hodges  ▼.  Screw  Co.,  1  R.  I.  312,  63  Am.  Dec.  (524. 

«io  Robinson  t.  Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Horn  SiWer  Min. 
Co.  T.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Greaves  ▼.  Gouge,  69  N.  Y.  154;  Brinck- 
erhoff  T.  Bostwick,  88  N.  Y.  52;  Hodges  v.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec 
624;  Heath  t.  Railway  Co.,  8  Blatchf.  347,  Fed.  Cas.  No.  6,306;  Hersey  t.  Vea- 
sie,  24  Me.  9;  Mussina  t.  Goldthwaite,  34  Tex.  125;  Wayne  Pike  Co.  t.  Hanr 
moDs,  129  Ind.  368,  27  N.  E.  487. 

S81  Smith  y.  Hurd,  12  Mete.  (Mass.)  -371,  46  Am.  Dec  690. 

•»•  Post,  p.  605. 

»•*  Post,  p.  609. 

•t4  Bilii  T.  Ward,  187  III.  609,  25  N.  B.  53a 
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T,T ABILITY   OF    OFFICEBS  AKD    AGENTS    OK    OOKTBAOT8. 

206.  The  liability  of  officers  and  agents  upon  contracts 
made  by  them  on  behalf  of  the  corporation,  both 
where  they  have  anthority,  and  where  they  have 
no  authority  at  all,  or  exceed  their  authority,  is  the 
same  as  if  they  were  contracting  for  a  natural  per- 
son. 

The  liability  of  officers  and  agents  of  a  corporation  on  contracts 
entered  into  by  them  is  the  same  as  in  the  case  of  any  other  person 
assuming  to  act  as  agent  for  another.  The  questions  that  arise  in 
this  connection  are  not  at  all  peculiar  to  the  law  of  corporations,  but 
depend  entirely  upon  established  principles  of  the  law  of  agency. 
An  agent  of  a  corporation  may  enter  into  a  contract  without  dis- 
closing  the  fact  that  he  is  acting  for  the  corporation.  His  liability 
in  such  a  case  is  precisely  the  same  as  if  he  acted  for  an  undisclosed 
natural  principal.  For  the  law  on  this  subject,  therefore,  reference 
must  be  had  to  works  on  the  law  of  agency.*** 

So  where  an  officer  or  agent  of  a  corporation  enters  into  a  contract 
for  the  corporation  in  excess  of  his  authority,  or  where  a  person  en- 
ters into  a  contract  for  a  corporation  without  any  authority  at  all, 
his  liability  is  the  same  as  if  he  were  acting  for  a  natural  person, — 
neither  greater  nor  less,  it  will  be  found,  upon  consulting  the  law 
of  agency,  which  is  applicable  in  this  connection  to  corporations, 
that  if  a  person  contracts  as  agent  on  behalf  of  a  principal  who  does 
not  exist,  or  who  cannot  contract,  or  if  he  enters  into  a  contract  in 
excess  of  his  authority,  he  is  personally  liable,  in  some  form  of  action, 
to  the  other  party.  Whether  he  is  liable  ex  contractu,  or  whether 
he  is  liable  only  in  tort,  is  an  unsettled  question,  and  there  is  a  con- 
flict of  opinion.  Some  of  the  courts  hold  that  the  agent  in  such  a 
case  is  liable  in  contract  if  he  acted  in  good  f.nith,  and  in  tort  if  he 
acted  in  bad  faith.  If  he  believed  that  he  had  authority  which  he 
did  not  have,  he  may  be  sued  as  upon  an  implied  warranty  of  au- 

••ftSe«  Clark,  Cuui.  740,  742. 
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thorlty.  This  rule  has  often  been  applied  to  contracts  by  persons 
contracting  for  a  corporation  without  authority,  or  in  excess  of  aa- 
thority.***  Thus,  where  the  president  of  a  corporation  executed  a 
written  guaranty  in  the  name  of  the  company,  but  without  authority, 
he  was  held  indiridnally  liable  on  the  guaranty,  as  upon  an  implied 
warranty  of  authority.**^  So  where  a  person,  assuming  to  represent 
a  foreign  corporation  doing  business  in  a  state  without  compliance 
^ith  the  statute  prescribing  the  conditions  upon  which  foreign  cor- 
porations may  do  business,  engaged  the  services  of  a  person  and  pur- 
chased goods  for  the  corporation,  he  was  held  personally  liable  there- 
for.»»» 

Some  courts  have  refused  to  recognize  this  doctrine  of  implied 
warranty  of  authority,  and  hold  that  the  liability  of  an  agent  acting 
without  authority,  or  in  excess  of  authority,  is  in  tort,  whether  he 
acted  in  bad  faith  or  not.  In  these  jurisdictions  a  person  who  as- 
sumes to  contract  for  a  corporation  without  authority,  or  in  excess 
of  authority,  is  personally  liable,  whether  he  act^  in  bad  faith  or 
not,  but  he  is  liable  only  in  an  action  of  tort.*'*  ^  one  falsely  rep- 
resents that  he  has  an  authority,  by  which  another,  relying  on  the 
representation,  is  misled,  he  is  liable;  and  by  acting  as  agent  for 
another  when  he  is  not,  though  he  thinks  he  is,  he  tacitly  and  im- 
pliedly represents  himself  authorized,  without  knowing  the  fact  to 
be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is  liable.  Bnt 
in  both  cases  his  liability  is  founded  on  the  e^ound  of  deceit,  and  the 
remedy  is  by  action  of  tort.^***  On  this  subject  the  reader  must 
refer  to  works  on  the  law  of  agency. 

•te  Farmers'  Co-op.  Tmst  Ool  t.  Floyd,  47  Ohio  St.  020,  26  N.  B.  110;  Nelli- 
gan  T.  Campbell,  20  N.  Y.  Snpp.  234;  Lasher  ▼.  Stimson,  146  Pa.  St.  80,  23  Atl. 
652;    Lewis  y.  Tilton,  64  Iowa,  220,  19  N.  W.  Oil. 

•tT  Nellegan  t.  Campbell,  66  Hun,  622,  20  N.  Y.  Snpp.  234. 

t«t  Lasher  t.  Stimson,  146  Pa.  St.  SO,  23  Atl.  662. 

s«»  Jefts  T.  York,  10  Cash.  (Mass.)  392;  Farmers'  &  Mechanics'  Bank  y.  Colby, 
64  Cal.  352,  28  Pac.  118. 

•«•  Jefts  T.  York,  supra. 
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LIABHiITY    OF    OOBPORATION    FOB    TOBTS  OF    OFFICEBS 

AKD  AGENTS. 

807.  A  corporation  is  generally  liable  for  the  torts  of  its 
officers  and  agents  committed  in  the  course  of  their 
employment,  to  the  same  extent  as  a  natural  per- 
son. •  There  are  some  exceptions,  resulting  from  the 
peculiar  nature  of  a  corporation. 

208.  A  corporation  is  liable  for  acts  done  by  its  officer  or 
agent  apparently  in  the  course  of  his  employment, 
and  within  the  scope  of  his  general  authority, 
though,  by  reason  of  facts  peculiarly  within  the 
knowledge  of  the  officer  or  agent,  the  particular 
act  is  unauthorized. 

208.  As  to  whether  a  corporation  is  liable  for  torts  com- 
mitted by  its  agents  in  the  performance  of  ultra 
vires  acts,  the  courts  do  not  agree.  By  the  weight 
of  authority,  it  is  liable  in  such  a  case  if  it  author- 
ized the  ultra  vires  acts,  but  not  otherwise. 

We  have  seen  in  a  previous  chapter  that  a  corporation  can  be 
goilty  of  a  tort,  and  have  shown  the  exceptions  to  the  role  resulting 
from  the  peculiar  nature  of  the  corporation  as  an  artificial  being.**^ 
Of  course,  a  corporation,  being  impersonal,  cannot  personally  commit 
a  tort.  It  can  act  only  through  agents,  but,  like  a  natural  person,  it 
is  liable  for  the  torts  of  its  agents.  The  general  rule  is  that  a  cor- 
poration is  liable  for  the  wrongful  acts  of  its  officers  and  agents  to 
the  same  extent,  and  only  to  the  same  extent,  as  a  natural  person  is 
liable  for  the  wrongful  acts  of  his  agents.  Most  of  the  rules  and 
principles  are  the  same  in  both  cases.  If  a  corporation  expressly 
authorizes  a  person  to  do  a  particular  act,  there  would  seem  to  be  no 
question  as  to  its  liability.  Thus,  if  a  majority  of  the  stockholders 
should,  by  vote,  direct  an  agent  to  enter  unlawfully  upon  the  land 

•*i  Ante.  p.  198. 
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of  another,  the  corporation  wonld  clearly  be  liable  in  trespass.  The 
difflcnlties  arise  in  those  cases  where  the  authority  of  the  agent  is 
to  be  implied. 

It  is  the  general  rale  that  a  corporation,  like  a  natnral  person,  is 
liable  for  any  act  of  its  agent  that  is  committed  in  the  condact  of  its 
business,  and  in  the  course  of  his  employment.  "A  principal,*'  said 
Mr.  Justice  Story,  "is  to  be  held  liable  to  third  persons,  in  a  civil 
suit,  for  the  frauds,  deceits,  concealments,  misrepresentations,  negli- 
gences, and  other  malfeasances  or  misfeasances  and  omissions  of 
duty  of  his  agent  in  the  course  of  his  employment,  although  the  prin- 
cipal did  not  authorize  or  justify  or  participate  in,  or,  indeed,  know 
of,  such  misconduct,  or  even  if  he  forbade  the  acts,  or  disapproved 
of  them.  In  all  such  cases  the  rule  applies,  respondeat  superior, 
and  is  founded  upon  public  policy  and  convenience;  for  in  no  ottier 
way  could  there  be  any  safety  to  third  persons  in  their  dealings, 
either  directly  with  the  principal,  or  indirectly  with  him,  through  the 
instrumentality  of  agents.  In  every  such  case  the  principal  holds 
out  his  agent  as  competent  and  fit  to  be  trusted,  and  thereby,  in  ef- 
fect, he  warrants  his  fidelity  and  good  conduct  in  all  matters  within 
the  scope  of  the  agency.'*  ***  This  statement  of  the  rule  applies  to 
officers  and  agents  of  corporations.*** 

Some  of  the  cases  are  very  clear.  For  example,  if  an  agent  hav- 
ing authority  to  sell  goods  for  a  corporation  should  be  gn^H^J  ^ 
false  and  fraudulent  representations  as  to  their  quality,  the  corpora- 
tion is  clearly  liable  to  an  action  for  deceit.  The  fraud  in  such  a 
case  is,  for  all  purposes,  the  fraud  of  the  corporation,  though  it  may 
not  have  authorized  it,  since  it  is  committed  by  the  agent  in  the 
course  of  his  employment;  that  is,  in  selling  goods.***  And  so, 
generally,  a  corporation  is  liable  for  all  frauds  of  its  agents  com- 
ics Stoiy,  Ag.  S  452. 

848  Fifth  Ave.  Bank  of  New  York  v.  Forty-Second  St  &  Grand  St.  Ferry  R 
Co.,  137  N.  Y.  231.  33  N.  B.  378;  Philadelphia,  W.  &  B.  R.  CJo.  y.  Quigley,  21 
How.  207,  1  Gumming,  Caa.  Priy.  Corp.  453;  Denver  &  R.  G.  Ry.  y.  Harris, 
122  U.  S.  697,  7  Sup.  Ct.  1286;  Salt  Lake  City  v.  HolUster,  118  U.  S.  256.  6  Sup. 
Ct  1055.  2  Gumming,  Caa.  Priy.  Corp.  107;  State  v.  Morria  &  E.  R.  Co.,  23  X.  J. 
Law.  3Gt). 
844  Ante,  p.  106.    See  8  Am.  Law  Rev.  681. 
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mitted  in  the  course  of  their  employment.**'  And,  as  we  have  seen 
in  a  former  chapter,  a  corporation  is  liable  for  aasault  and  battery, 
or  other  trespasses,  for  conversion,  for  libel,  for  malicious  prosecu- 
tion, or  malicious  attachment  of  goods,  or  for  conspiracy,  or  for  neg- 
ligence, by  or  of  its  officers  or  agents,  if  committed  in  the  course  of 
their  employment.*** 

The  fact  that  an  officer  or  agent  acts  without  the  scope  of  his 
actual  authority,  in  committing  a  fraud,  does  not  exempt  the  cor- 
poration from  liability,  if  his  act  was  apparently  done  in  the  course 
of  his  employment,  and  within  the  scope  of  the  general  authority 
conferred  upon  him.  If  an  act  is  apparently  within  the  scope  of  the 
general  authority  and  employment  of  the  agent,  though,  by  reason 
of  facts  necessarily  and  peculiarly  within  his  knowledge,  it  is  unau- 
thorized, the  corporation  is  liable.  Thus,  where  the  secretary  and 
treasurer  of  a  corporation,  who  was  also  its  agent  for  the  transfer 
of  stock  and  authorized  to  countersign  and  issue  certificates  of  stock 
when  signed  by  the  president,  forged  the  president's  name  to  a  cer- 
tificate, and  fraudulently  issued  it,  the  corporation  was  held  liable 
to  a  bank  which  accepted  the  certificate,  in  good  faith,  as  security 
for  a  loan;  and  there  are  many  other  cases  to  substantially  the  same 
offect**^ 

•4»  New  York  &  N.  H.  R.  Co.  t.  Schuyler,  34  N.  Y.  30,  2  Gumming,  Gas.  Prir. 
Gorp.  119;  note  847,  infra.  It  is  liable  for  the  fraud  of  agents  in  procuring  sub- 
-ffcriptions  to  its  stock.    Ante,  p.  283. 

S4*  Ante,  pp.  194-196,  and  cases  there  cited. 

«*T  Fifth  Aye.  Bank  of  New  York  v.  Forty-Second  St.  &  Grand  St.  Ferry  R. 
•Go.,  137  N.  Y.  231,  33  N.  E.  378,  2  Gumming,  Gas.  Prir.  Gorp.  149.  It  was  said 
in  this  case:  "It  is  true  that  the  secretary  and  transfer  agent  had  no  authority  to 
issue  a  certificate  of  stock  except  upon  the  surrender  and  cancellation  of  a  preyi- 
•ously  existing  yalid  certificate,  and  the  signature  of  the  president  and  treasurer 
first  obtained  to  the  certificate  to  be  issued;  but  these  were  facts  necessarily  and 
peculiarly  within  the  knowledge  of  the  secretary,  and  the  issue  of  the  certificate  in 
-due  form  was  a  representation  by  the  secretary  and  transfer  agent  that  these  condi- 
tions had  been  complied  with,  and  that  the  facts  existed  upon  which  his  right  to 
4ict  dei>ended.  It  was  a  certificate  apparently  made  in  the  course  of  his  employ- 
ment, as  the  agent  of  the  company,  and  within  the  scope  of  the  general  authority 
^conferred  upon  him;   and  the  defendant  is  under  an  implied  obligation  to  make  in- 
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If  the  transaction  in  which  an  officer  or  agent  of  a  corporation  com- 
mits a  fraud  is  not  even  apparently  within  the  scope  of  his  authority, 
the  corporation  is  not  liable.*^"  If  the  agent  of  a  corporation  goes 
outside  of  his  employment,  he  does  not  act  as  agent,  and  the  corpo- 
ration cannot  be  held  liable.  Thus,  it  has  been  held  that  a  street-rail- 
way company  is  not  liable  for  a  malicious  prosecution  and  false  arrest 
of  an  individual  by  its  president  and  superintendent  on  the  charge 
of  having  passed  counterfeit  money  by  dropping  a  lead  nickel  in  the 
fare  box,  unless  such  officers  have  express  authority  for  such  action, 
or  it  is  ratified  by  the  company."**  And  clearly  a  corporation  cannot 
be  held  liable  for  the  fraud  of  its  president,  who,  in  negotiating  for  a 
loan  to  himself  individually,  falsely  represents  that  certificates  of 
stock  in  the  corporation,  which  he  offers  as  collateral,  are  genuine.'** 
80,  where  a  corporation  delivers  to  the  manager  of  its  business  sur- 
rendered certificates  of  stock  containing  blank  indorsements,  with 
directions  to  cancel  them,  and  he  transfers  them  to  a  purchaser  in 
good  faith,  the  title  of  the  purchaser  cannot  be  upheld,  as  against  the 
corporation,  on  the  ground  of  any  implied  agency  on  the  part  of  the 
manager  to  transfer  them.  As  was  said  in  such  a  case:  ''If  it  can  be 
said  that  the  direction  of  the  president  to  the  manager  to  cancel  the 
certificates  made  him  the  agent  of  the  company  for  that  purpose,  it 
was  an  authority  to  destroy,  and  not  to  use.    His  act  in  abstracting 

demnity  to  the  plaintiff  for  the  loss  sLstainod  by  the  negligent  or  wrongful  exercise 
by  its  officers  of  the  general  powers  conferred  upon  them."  See»  also,  Griswold  t. 
Haven,  25  N.  Y.  599;  New  York  &  N.  H.  B.  Ck).  v.  Schuyler,  34  N.  Y.  30,  2  Gum- 
ming, Cas.  Priv.  Corp.  119;  Titus  v.  Turnpike  Road,  61  N.  Y.  237;  Bank  of  Ba- 
tavia  V.  New  York,  L.  E.  &  W.  B.  Co.,  106  N.  Y.  199,  12  N.  E.  433;  Manhattan 
Beach  Co.  y.  Hamed,  27  Fed.  484;  Tome  ▼.  Railroad  Co.,  39  Md.  36;  Shaw  y. 
Mining  Co.,  13  Q.  B.  Div.  103;  Allen  y.  Railroad  Go.,  150  Mass.  200,  22  N.  B. 
917.  Cf.  Moores  y.  Bank,  111  U.  S.  156,  4  Sup.  Gt.  345,  2  Gumming,  Gas.  Priy. 
Corp.  144;  ante,  p.  438,  note  115;  Farrington  y.  Railroad  Co.,  150  Mass.  406,  23 
N.  B.  109;    Hill  y.  Publishing  Co.,  154  Mass.  172,  28  N.  E.  142. 

848  Weckler  y.  Bank,  42  Md.  581,  2  Gumming,  Gas.  Priy.  Corp.  104;  Shep.  Gas. 
Corp.  150. 

»*»  Central  Ry.  Co.  v.  Brewer,  78  Md.  394,  28  Atl.  615. 

«Bo  Manhattan  Life  Ins.  Go.  y.  Forty-Second  St.  &  G.  St  Feriy  R.  Co.,  64  Hun, 
635,  19  N.  Y.  Supp.  90,  affirmed  139  N.  Y.  146,  34  N.  E.  776;  Moores  y.  Bank, 
111  U.  S.  156,  4  Sup.  Gt.  345,  2  Gumming,  Gas.  Priy.  Corp.  144. 
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them  from  the  safe,  and  uttering  them  as  valid  certificates,  had  no 
relation  to  the  authority  conferred.  It  was  not  an  act  of  the  same 
kind  as  that  which  he  was  authorized  to  perform.  He  had  no  ap- 
parent authority  to  issue  them  as  genuine  certificates,  for  he  had  no 
authority  to  issue  certificates  for  any  purpose;  and  what  he  did  was 
a  willful  and  criminal  act,  perpetrated  for  private  gain,  and  not  con- 
nected with  any  official  authority  or  semblance  of  authority,  whidh 
he  possessed  as  the  defendant's  agent."  *^^  If  the  tort  is  committed 
by  the  agent  in  the  course  of  his  employment,  the  corporation  cannot 
escape  liability  on  the  ground  that  it  was  not  authorized,  or  even  that 
it  was  expressly  forbidden,  and  it  can  make  no  difference  that  the 
agent  acts  willfully  and  maliciously.'*'  This  rule  is  not  peculiar  to 
corporations.  It  is  a  well-settled  principle  of  the  general  law  of 
agency.**^'  Thus,  a  railroad  company  has  repeatedly  been  held  liable 
for  the  act  of  its  conductor  in  assaulting  a  passenger,  and  the  rule 
has  been  applied  to  other  employ^.''*  A  railroad  company  has  been 
held  liable  to  a  woman  passenger  for  the  tortious  conduct  of  the  con- 
ductor in  kissing  her.'*' 

A  corporation,  like  a  natural  principal,  may  become  liable  for  torts 
of  a  person  assuming  to  act  for  it,  by  ratifying  his  act,  though  the  act 
was  not  authorized  when  it  was  committed.  It  will  become  liable  by 
ratification  if  the  act  was  done  to  its  use  or  for  its  benefit,  but  not 
otherwise.*"  "He  that  receiveth  a  trespasser,  and  agreeth  to  a  tres- 
pass after  it  be  done,  is  no  trespasser,  unless  the  trespass  was  done  to 
his  use  or  for  his  benefit,  and  then  his  subsequent  agreement  amount- 

t6i  Knox  T.  American  Ck>.,  148  N.  T.  441,  42  N.  E.  06a 

•»«  Wheeler  &  W.  Manuf  g  Co.  v.  Boyce,  36  Kan.  350,  13  Pac.  009. 

•ss  See  Tiff.  Pera.  &  Dom.  Rel.  505-^507,  and  works  on  Agency,  and  on  Torts. 

t54  Passenger  R.  Co.  ▼.  Young,  21  Ohio  St.  618;  Bryant  ▼.  Rich,  106  Mass.  180; 
Rounds  T.  Railroad  Co.,  64  N.  Y.  129;  Dwinelle  t.  Raiboad  Co.,  120  N.  Y.  117, 
24  N.  E.  319;  Chicago  &  E.  R.  Co.  y.  Flexman,  108  lU.  546;  North  Chicago  City 
Ry.  Co.  V.  Gastka,  128  IlL  613,  21  N.  E.  522. 

»6»  Croker  ▼.  Railway  Co.,  36  Wis.  657. 

SB6  Eastern  Counties  Ry.  Co.  ▼.  Broom,  6  Exch.  314,  1  Cumming,  Cas.  Priv. 
Corp.  434;    Kims  t.  School,  160  Mass.  177,  35  N.  E.  776. 
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eth  to  a  commandment.''  ••*  If  the  servant  of  a  railroad  company  ar- 
rests and  imprisons  a  passenger  without  authority,  for  nonpayment 
of  his  fare,  his  act  is  one  which  might  be  for  the  benefit  of  the  com- 
pany; and,  if  the  company  subsequently  ratifies  the  act,  it  is  liable 
in  tort,  should  the  act  prove  to  have  been  unlawful.*'* 

Ultra  Vires  Transactions. 

There  is  a  wide  difference  of  opinion,  and  much  conflict  and  con- 
fusion in  the  decisions,  as  to  the  liability  of  a  corporation  for  tortB 
committed  by  its  officers  or  agents  in  the  performance  of  ultra  vires 
acts,  or  in  the  course  of  ultra  vires  transactions.  Some  of  the  au- 
thorities hold,  or  seem  to  hold,  broadly,  that  a  corporation  is  not 
liable  for  the  tortious  conduct  of  its  officers  or  agents  in  the  course 
of  an  ultra  vires  transaction,  as  it  cannot  authorize  ultra  vires  acts. 
Thus,  where  the  officers  of  an  agricultural  society  authorized  to  hold 
agricultural  fairs  employed  certain  persons  to  convey  persons  to 
and  from  the  fair  grounds,  and  one  of  these  persons  negligently  in- 
jured a  third  person,  it  was  held  that  the  corporation  was  not  liable, 
as  the  employment  was  not  within  the  powers  of  the  corporation.*** 
So  where  the  teller  of  a  national  bank,  acting  for  it  in  selling  rail- 
road bonds,  made  false  representations  to  induce  a  person  to  buy 
the  bonds,  it  was  held  that  the  bank  was  not  liable,  as  the  sale 
of  railroad  bonds  was  not  within  the  corporate  powers  of  national 
banks.***  There  are  many  other  cases  in  which  the  same  principle 
is  laid  down.*** 

Many  of  these  cases  can  be  supported  on  the  ground  that  tke 
transaction  was  not  authorized  by  the  corporation,  and  that  the 
tort,  therefore,  was  not  committed  by  the  officer  or  agent  within  the 
scope  of  his  employment  Thus,  if,  in  the  case  above  referred  to,  the 
officers  of  the  agricultural  society  were  not  authorized  by  the  cor- 
poration to  employ  persons  to  convey  people  to  and  from  tiie  fair 

»6T  4  Inst.  317. 

>B«  Eastern  Counties  Ry.  Go.  t.  Broom,  supra. 
S6»  Bathe  t.  Society,  73  Iowa.  11,  34  N.  W.  484. 

•60  WeclLler  t.  BanJc,  42  Md.  681,  2  Gumming,  Gas.  Priv.  Corp.  104,  Shep.  Oas. 
Corp.  150. 
s«i  Gunn  t.  Railroad  Co.,  74  Ga.  509,  2  Gumming,  Cas.  Priv.  Corp.  111. 
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groundSy  they  exceeded  their  authority  in  doing  so,  and  for  this  rea- 
Bon,  and  not  because  the  transaction  was  ultra  vires  of  the  corpora- 
tion, the  corporation  could  not  be  held  liable.  So,  in  the  national 
bank  case  above  referred  to,  the  decision  may  be  based  on  the 
ground  that  the  teller,  in  selling  the  railroad  bonds,  did  not  act 
within  the  scope  of  his  employment  By  the  weight  of  authority, 
the  principle  does  not  go  beyond  this.  And  most  of  the  courts  hold 
that  if  a  corporation,  as  distinguished  from  the  officers  and  agents 
of  the  corporation,  engages  in  an  ultra  vires  transaction,  it  will  be 
liable  for  the  frauds,  negligence,  or  other  torts  of  its  agents  in  the 
course  of  that  transaction;  that  a  corporation  has  the  power  or 
capacity,  as  distinguished  from  the  authority  or  right,  to  do  ultra 
vires  acts  and  to  engage  in  ultra  vires  transactions;  and  that,  if 
it  does  so,  it  cannot  escape  liability  for  torts  committed  in  the  course 
of  such  transactions  merely  on  the  plea  of  ultra  vires.  The  ques- 
tion always  narrows  itself  to  this:  Did  the  corporation  authorize 
the  transaction,  either  expressly  or  impliedly?  If  it  did,  it  is  lia- 
ble. Thus,  where  an  educational  corporation  maintained  a  ferry,  it 
was  held  liable  for  injuries  to  a  passenger  while  being  transported 
thereon,  though  the  maintenance  of  the  ferry  by  such  a  corpora- 
tion waB  clearly  ultra  vires.***  So,  where  railroad  companies  were 
operating  their  roads  jointly  under  an  ultra  vires  agreement,  they 
were  held  liable  for  injuries  to  a  passenger.***  And  a  railroad  com- 
pany was  held  liable  for  the  negligence  of  the  driver  of  a  stage- 
coach which  it  was  running  without  the  right  to  engage  in  business 
ot  that  kind.***  So,  where  a  bank  which  was  accustomed  to  take 
deposits  of  United  States  bonds,  with  the  knowledge  and  acquiescence 
of  its  directors,  took  such  a  deposit,  and  the  bonds  were  lost  through 
the  gross  carelessness  of  its  agents,  it  was  held  liable  for  the  loss, 

tea  Kims  v.  School.  160  Man.  177  85  N.  B.  770. 

•••  BisseU  V.  Railroad  Ck>.,  22  N.  Y.  258,  1  Cumming,  Gas.  PriT.  Corp.  187. 

t64  BufPett  T.  BaUroad  Co.,  40  N.  Y.  168.  And  tee,  to  aubsUntially  the  same 
effect,  Gentnl  Bailroad  &,  Banking  Co.  ▼.  Smith,  76  Ala.  572;  New  York,  L.  E. 
&  W.  Ry.  Ca  t.  Haring,  47  N.  J.  Law,  137,  2  Cumming,  Oas.  PriT.  Corp.  110; 
Hutchinson  t.  Railroad  Co.,  6  Heisk.  (Tenn.)  634.  See,  contra,  cases  in  notes  359- 
861,  sopra. 

CUc.Pr.Corp.-M 
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to  the  same  extent  as  if  the  taking  of  the  deposit  had  been  author- 
ized by  its  charter.  Corporations,  it  was  said,  are  liable  for  every 
wrong  they  commit,  and  in  such  cases  the  doctrine  of  ultra  vires 
has  no  application.'**  Many  other  cases  to  the  same  effect  may 
be  found.*** 

UABIUTT  OF  OFFICERS  AND  AGENTS  TO  THIBD  PEBSON8 

FOB  TOBTS. 

210.  If  the  officers  of  a  oorporation,  in  transacting:  its  busi- 
ness, are  guilty  of  false  and  firaudulent  representa- 
tions, or  other  torts,  whereby  third  persons  are  in- 
jured, they  are  personally  liable. 

Ix  is  well  settled  that,  if  the  directors  or  other  officers  of  a  corpora- 
tion commit  frauds  upon  third  persons  in  their  transactions  as  offl- 
cei-s  of  the  company,  they  are  personally  liable  to  an  action  therefor, 
though  the  corporation  also  may  be  liable.  Their  liability  does  not 
depend  upon  their  agency  for  the  corporation.  They  are  liable  simply 
because  they  have  been  guilty  of  a  tort.  Thus,  the  directors  of  a  cor- 
poration are  personally  liable  to  a  third  person  for  fraudulent  repre- 
sentations whereby  he  was  induced  to  contract  with  the  corporation 
to  his  injury.  There  is  no  privity  of  contract  between  them  and  such 
person,  but  that  can  make  no  difference,  for  the  action  is  not  founded 
upon  the  contract  at  all,  nor  upon  a  breach  thereof,  but  upon  the  per^ 
sonal  tort  of  the  directors.**^  So  a  director  or  other  officer  of  a  cor- 
poration who  knowingly  issues  or  sanctions  a  false  report  or  prospec- 
tus, containing  untrue  statements  of  material  facts,  the  natural  tend- 
ency of  which  is  to  mislead  and  deceive  the  community,  and  to  in- 
duce the  public  to  purchase  stock  of  the  corporation,  or  to  deal  with  it, 

>«6  National  Bank  y.  Graham,  100  U.  S.  689. 

s«o  See  Salt  Lake  City  ▼.  HoUister,  118  U.  S.  256,  6  Sup.  Gt  1055,  2  Gumming, 
Gas.  Priv.  Gorp.  107;  Denver  &  R.  G.  Rj.  Go.  ▼.  Harria,  122  U.  S.  507,  7  Sup. 
Gt  1286;    Id..  2  Pac  369. 

t«7  Salmon  y.  Richardson,  30  Gonn.  360;  Gowley  y.  Smyth,  46  N.  J.  Law,  380; 
aark  y.  Edgar.  84  Mo.  106;  Schley  y.  Dixon,  24  Ga.  273;  Zirn  y.  Mendel,  9  W. 
Va.  580. 
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is  personally  liable,  in  an  action  of  deceit,  to  persons  who  purchase 
stock  or  deal  with  the  corporation  in  reliance  thereon,  and  are  de- 
franded.*** 

To  render  the  officers  of  a  corporation  liable  to  third  persons  for 
frand,  the  case  must  come  within  the  mles  governing  other  cases  of 
false  representations.  Therefore  the  representation  must  have  been 
false.  It  must  also  have  been  fraudulent;  that  is,  they  must  have 
known  it  to  be  false,  or  must  have  made  it  willfully,  or  in  reckless  dis- 
regard of  whether  it  was  true  or  false.'**  The  person  seeking  to  hold 
them  liable  must  have  relied  on  the  representation,*^®  and  must  have 
sustained  injury  in  consequence  thereof.*^^ 

To  render  an  officer  or  member  of  a  corporation  personally  liable  for 
torts  committed  in  the  conduct  of  its  business,  he  must  have  person- 
ally taken  part  in  the  act,  or  knowingly  acquiesced  in  it,  when  it  was 
his  duty  to  object  and  take  steps  to  prevent  it.*^* 


OOMFENSATIOK  OF   OFFIOEBS. 

21L  An  ofElcer  of  a  corporation,  In  the  absence  of  express 
provision  or  agreement,  is  not  entitled  to  compen- 
sation for  performing  the  ordinary  duties  of  his 
office;  but  he  can  recover,  on  an  implied  contract, 
the  value  of  extraordinary  services  rendered  at  the 
request  of  the  corporation.  Express  provision  is 
usually  made  for  the  compensation  of  officers.  An 
officer  of  a  corporation  cannot  fix  his  own  salary. 

t«t  Morgan  t.  Skiddy,  02  N.  T.  319.  The  publication  by  saTings  bank  directors 
that  the  directors  and  stockholders  are  personally  responsible  for  its  debts  does  not 
constitute  a  contract  with  depositors,  but,  if  intentionally  false,  affords  the  basis 
of  an  action  of  deceit.     Westerrelt  t.  Demarest,  46  N.  J.  Law,  37. 

se»Wakeman  y.  Dalley,  51  N.  Y.  27;  Arthur  t.  Oriswold,  65  N.  Y.  400; 
Cowley  ▼.  Smyth,  46  N.  J.  Law,  380;  Cole  t.  Cassidy,  138  Mass.  437;  Zinn  t. 
Mendel,  9  W.  Ya.  580. 

•TO  Wakeman  v.  Dalley,  51  N.  Y.  27. 

S71  Chirk,  Cont  324. 

8T2  People  T.  England,  27  Hun  (N.  Y.)  139. 
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When  a  director  or  other  officer  of  a  corporation  performs  the 
usual  and  ordinary  duties  of  his  office,  as  defined  by  the  cliarter  or 
by-laws,  he  cannot  recover  any  compensation  therefor,  unless  it  has 
been  so  specially  -agreed.  He  cannot,  in  such  a  case,  recover,  on  an 
implied  contract,  what  the  services  were  reasonably  worth."^*  But 
if  an  officer,  at  the  request  of  the  corporation,  performs  eztraor^ary 
services,  not  witliin  the  usual  duties  of  his  office,  he  may  recover 
therefor  without  a  special  agreement.  Thus,  a  director  of  a  railroad 
company,  who,  at  its  request,  rendered  services  as  an  attorney,  and  in 
procuring  aid  notes,  right  of  way,  etc.,  was  held  to  be  entitled  to  re- 
cover the  reasonable  value  of  such  services,  on  an  implied  contract, 
as  they  were  not  embraced  in  his  ordinary  duties  as  director.*^* 

Unless  otherwise  provided  in  the  charter  or  by-laws  of  the  corpora- 
tion, the  power  to  fix  the  salaries  of  the  officers  of  the  corporation 
vests  in  the  board  of  directors.  In  doing  so  they  must  act  in  good 
faith,  and  for  the  benefit  of  the  corporation.  They  have  no  authority 
to  pay  claims  which  the  corporation  is  under  no  obligation  to  pay. 
Thus,  they  cannot  pay  an  officer  anything  for  past  services,  which 
have  been  rendered  and  paid  for  at  a  fixed  salary  previously  agreed.''* 
In  some  jurisdictions,  as  we  have  seen,  if  they  fix  their  own  salaries 
as  officers,  where  they  occupy  other  positions,  such  as  that  of  presi- 
dent, secretary,  etc.,  the  transaction  may  be  repudiated,  at  the  election 
of  the  corporation,  and  this  without  regard  to  whether  they  acted  in 
good  faith  or  not.*'*  In  other  jurisdictions,  perhaps,  in  the  absence  of 
any  provision  in  the  charter  or  by-laws,  they  may  fix  their  salaries  as 
officers  of  the  company,  and  the  transaction  will  be  sustained,  if  in 
perfect  good  faith  and  free  from  any  suspicion  of  fraud  or  unfairness; 
but,  if  there  is  any  bad  faith  or  unfairness,  their  act  will  be  set  aside, 
at  the  election  of  the  corporation.*'^   An  officer  who  is  also  a  director 

«T8  CitizeDs'  Nat  Bank  y.  Elliott,  55  Iowa,  104,  7  N.  W.  470;  American  Cent. 
Ry.  Co.  V.  Miles,  52  111.  174;  Cheeney  t.  Railway  Co.,  68  111.  670;  Holder  ▼. 
Railway  Co.,  71  111.  106;   New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27  Conn.  170. 

«T4  Ten  Eyck  ▼.  Railroad  Co.,  74  Mich.  226,  41  N.  W.  905.  And  see  Cheeney 
y.  Railway  Co.,  68  111.  570;   Lafayette,  B.  &  M.  Ry.  Co.  y.  Cheeney,  87  IlL  446. 

ST 6  Jones  y.  Morrison,  31  Minn.  140,  16  N.  W.  854. 

»T6  Ante,  p.  508. 

tTT  Jones  y.  Morrison,  81  Minn.  140,  16  N.  W.  854. 
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is  not  qualified  to  vote  at  a  meeting  of  the  board  on  a  resolation  fixing 
his  salary.'** 

REMOVAL  OF  OFFICEBS  AND  AGENTS. 

218.  The  principal  roles  in  regard  to  the  removal  of  offi- 
cers and  agents  of  a  corporation  are  these : 

(a)  A  corporation  has  a  right  to  remove  an  officer  or 

agent,  where  there  is  a  contract  for  a  fixed  term, 
only  where  he  violates  his  contract,  or  is  incompe- 
tent. But  it  can  at  any  time  revoke  the  authority 
of  an  agent,  rendering  itself  liable  for  breach  of 
contract. 

(b)  An  officer  or  agent  who  is  appointed  by  vote  of  the 

stockholders,  or  whose  tenure  is  fixed  by  the 
charter,  cannot  be  removed,  nor  his  authority  re- 
voked, by  the  directors. 

(c)  In  some  states,  by  express  provision,  the  directors 

may  remove  their  own  appointees  at  pleasure,  and 
they  may  do  so  without  such  a  provision  in  the  ab- 
sence of  a  contract  for  a  fixed  time. 

(d)  In  some  Jurisdictions  a  court  of  equity  will  remove 

a  director  whose  election  is  void,  but,  by  the  better 
opinion,  the  remedy  is  at  law,  by  quo  warranto, 
and  a  court  of  equity  will  grant  relief  only  where 
it  has  acquired  Jurisdiction  on  some  other  ground. 

Officers  and  agents  of  a  corporation  who  do  not  hold  tlielr  office 
onder  contract  for  a  fixed  time  may  be  remoyed  at  pleasure  by  the 
corporation,  or  by  the  superior  officer  or  officers  who  appointed 
them.*^*  But,  if  there  is  a  contract  for  a  fixed  term  between  an 
officer  and  the  corporation,  he  cannot  be  removed  without  cause, 

«Tt  Jones  ▼.  MorrLiOii.  81  Minn.  140,  16  N.  W.  854;   Miner  y.  Ice  Co..  03  Mich. 
07,  08  N.  W.  218;  ante,  p.  403. 
•Tf  1  Thomp.  Corp.  H  802,  805. 
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without  rendering  the  corporation  liable  for  breach  of  contract.  In 
such  a  case,  like  any  other  employ^  he  may  be  removed  for  cause,  as 
for  breach  of  contract  or  incompetency.  And  it  seems  that  a  corpo- 
ration, like  any  other  principal,  may  at  any  time  revoke  the  authority 
of  its  officer  or  agent,  subject  to  liability  for  breach  of  contract"* 
If  the  tenure  of  a  person  to  a  corporate  office  is  fixed  by  charter,  and 
there  is  no  provision  for  removal,  there  is  no  power  to  remove  him 
until  his  term  of  office  expires.  If  an  officer  is  appointed  by  vote  of 
the  stockholders  the  directors  have  no  implied  authority  to  remove 
him."^ 

By  the  weight  of  authority,  a  court  of  equity  will  not  primarily  take 
jurisdiction  to  determine  the  legality  of  an  election  of  directors,  or 
to  remove  a  director  who  is  in  possession  of  the  office.***  The  court 
will  inquire  into  the  regularity  of  the  election,  or  the  right  of  the 
person  to  the  office,  only  when  the  question  arises  incidentally  and 
collaterally  in  a  suit  of  which  the  court  has  rightful  jurisdiction,  and 
the  grant  of  the  relief  depends  upon  its  decision.  If  the  right  to  the 
office  only  is  in  question,  the  remedy  is  at  law,  by  quo  warranto.*** 

BEIiATION  BETWEEN  OFFICEB8  AND  8TOCKHOI.DEB8. 

213«  The  ofBLcers  of  a  corporation  are  not  the  a^nts  of  the 
stockholders,  but  of  the  corporation;  nor  do  they 
occupy  a  fiduciary  relation  towards  the  stockhold- 
ers individually. 

It  is  often  said  that  the  directors  of  a  corporation  are  trustees  of 
the  stockholders,  and  that  the  relation  of  trustee  and  cestui  que  trust, 

S80  Id.  I  805. 

tsi  Id.  I  804. 

881  Ab  to  the  grounds  of  remoTal,  and  the  mode  of  exercising  the  power,  see  1 
Thomp.  Corp.  §§  80G-841. 

S8S  Perry  t.  Oil-MUl  Ck>.,  98  Ala.  364,  9  South.  217;  Nathan  y.  Tompkins,  82 
Ala.  437,  2  South.  747;  Johnston  t.  Jones,  23  N.  J.  Eq.  216;  NeaU  y.  HiU,  16 
Oal.  145,  76  Am.  Dec.  508.  But  see  Wright  y.  Water  Co.,  67  Cal.  532,  8  Pac 
70,  where  it  was  held  that  a  court  of  equity  has  jurisdiction  of  a  biU  to  set  aside 
illegal  election,  though  no  other  ground  of  jurisdiction  exist 
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with  its  consequences,  exists  between  them,  but  they  do  not  occupy 
any  such  relation  towards  the  stockholders  individually.  They  are 
simply  the  agents  of  the  corporation.  There  is  no  privity,  in  law,  be- 
tween them  and  the  stockholders.  They  are  not  the  agents  of  the 
stockholders,  but  of  the  corporation, — of  the  legal  entity.  And,  when 
it  is  said  that  they  are  trustees  for  the  stockholders,  it  can  only  be 
meant  that  they  occupy  a  fiduciary  relation  to  the  corporation,  and 
that  they  are  bound  to  act  for  the  benefit  of  all  the  shareholders  alike, 
and  not  for  their  own  advantage,  nor  for  the  advantage  of  particular 
shareholders  to  the  exclusion  of  others.  "There  is,"  said  Chief  Jus- 
tice Shaw,  "no  legal  privity,  relation,  or  immediate  connection  be- 
tween the  holders  of  shares  in  a  bank,  in  their  individual  capacity,  on 
the  one  side,  and  the  directors  of  the  bank,  on  the  other.  The  direct- 
ors are  not  the  bailees^  the  factors,  agents,  or  trustees  of  such  in- 
dividual stockholders."  ••*  If  they  conmiit  a  breach  of  trust,  the  in- 
jury, in  the  eye  of  the  law,  is  to  the  corporation,  and  primarily  the 
corporation  is  the  proper  party  to  sue  for  redress.  It  is  well  settled 
that  an  action  at  law  cannot  be  maintained  by  a  stockholder  against 
a  director  or  other  officer  of  the  corporation  for  fraud,  negligence, 
misapplication  of  funds,  or  other  wrongs  resulting  in  injury  to  the 
corporation.  Such  an  action  can  only  be  maintained  by  the  corpo- 
ration, the  injuiy  being  to  it;  and  it  can  make  no  difference  in  such  a 
case,  that  the  value  of  the  shares  is  diminished,  and  that  the  stock- 
holder therefore  individually  suffers  a  loss.**^  The  directors  of  a 
bank,  said  the  Connecticut  court,  in  such  a  case,  "are  the  agents  of 
the  bank.  The  bank  is  the  only  principal,  and  there  is  no  such  trust 
for  or  relation  to  a  stockholder  as  has  been  claimed  by  the  plaintiff. 
The  entire  duty  of  the  directors,  growing  out  of  their  agency,  is  owed 
to  the*bank,  which,  under  the  charter,  is  the  sole  representative  of  the 
stockholders,  and  the  legal  protector  and  defender  of  their  proper- 
ty." •••  As  we  have  seen,  if  the  agents  of  the  corporation  will  not  or 
cannot  sue  for  injuries  to  it,  so  that  such  injuries  cannot  be  redressed 

•t4  Smith  T.  Hnrd,  12  Mete.  (Mass.)  871,  1  Camming,  Oas.  Priv.  Ck>rp.  702. 
8S«  Smith  T.  Hard,  12  Mete.  (Mass.)  871,  1  Gumming,  Gas.  PriT.  Ck>rp.  702; 
AUen  ▼.  Cortis,  26  Conn.  450. 
•••  Allen  T.  Curtis,  supra. 
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through,  the  corporate  body,  a  court  of  equity  will  look  behind  the  cor- 
poration, and  recoj^nize  the  stockholders,  and  will  allow  them  to  sue 
in  their  own  names.'** 

An  officer  of  a  corporation  occupies  no  fiduciary  relation  towards 
aa  individual  stockholder,  so  as  to  impose  upon  him,  in  dealing  with 
the  stockholder  as  an  individual,  any  duties  which  he  would  not  owe 
to  strangers.  Thus,  where  the  president  of  a  corporation,  who  was 
also  a  director,  having  knowledge  through  his  official  position  that 
the  company's  stock  was  worth  more  than  its  nominal  market  value, 
purchased  stock  from  a  stockholder  for  the  market  price,  without  dis- 
closing to  him  the  facts  within  his  knowledge  as  to  the  real  value, 
it  was  held  that  there  was,  in  such  transaction,  no  fiduciary  relation 
between  him  and  the  stockholder,  binding  him  to  make  such  a  disclo- 
sure, and  that,  in  the  absence  of  actual  fraud,  the  purchase  was 
valid.*" 

8«T  ADte,  p.  889. 

•••  Board  of  CommfaHdonen  of  Tippecanoe  Gountj  v.  Rejuolda.  44  Ind.  509. 
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RIGHTS  AND  REMEDIES  OF  CREDITORS. 

214.  Relation  between  Creditors  and  the  Corporation— Remedies  in  General. 

215.  Property  Subject  to  Execution. 

216.  Assets  of  a  Corporation  as  a  "Trust  Fund"  for  Creditors. 

217.  Interference  in  Management  of  Corporati<»i. 

218.  Fraudulent  Conveyances  and  Transfers. 

219.  Suits  for  Injunction  and  Receiver.  * 

220.  Assignment  for  Benefit  of  Creditors— Preferences. 

221.  Dissolution  of  Corporation. 

222.  Consolidation  of  Corporations. 

223.  Extension  of  Charter— New  Corporation. 

224.  Set-Off  by  Debtor  of  Corporation. 
225-226.    Relation  between  Creditors  and  Stockholders. 
227-230.  Statutory  Liability  of  Stockholders. 

231.  Who  are  Liable  as  Stockholders  under  the  Statutes. 

232-233.  Who  may  Enforce  Statutory  Liability. 

234-236.  Remedies  of  Creditors  against  Stockholders. 

237.  Necessity  for  Judgment  against  Corporation* 

268.  Effect  of  Judgment  against  Corporation. 

289.  Statute  of  Limitations. 

240.  Set-Off  by  Stockholders. 

241.  Contribution  among  Stockholders. 
242-248.    Relation  between  Creditors  and  Officers. 

244.  Preferences  to  Officers  Who  are  Creditors. 

245.  Statutory  Liability  of  Officers. 

RELATION  BETWEEN  CBEDITOBS  AND  THE  COBPOBATION 

^BEMEDIES  IN  GENEBAL. 

214.  Generally  the  creditors   of  a   corporation  have  the 

same  rights  and  remedies  against  the  corporation 

and  its  property  as  if  it  were  a   natural  person. 

Thus, 

(a)  They  may  obtain  Judgment  against  it,  and  enforce 

the  same 
(1)  At  law,  by  execution  against  its  property. 
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(8)  In  equity,  by  bill  to  subject  equitable  assets   of 
the  corporation,  which  cannot  be  reached    by 
execution, 
(b)  They  may  proceed  by  attachment  where  by  statute 

they  may  so  proceed  against  a  natural  person. 

As  a  general  rule  the  rights  and  remedies  of  the  creditors  of  a  cor- 
poration against  it  ore  the  same,  both  at  law  and  in  equity,  as  the 
rights  and  remedies  of  the  creditors  of  a  natural  person  are  against 
him.  Thej  may  sue  the  corporation  at  common  law,  and  recover  a 
judgment  against  it,  and  may  enforce  the  judgment  by  execution 
against  the  corporate  assets.^  Like  creditors  of  a  natural  person, 
also,  they  may  come  into  a  court  of  equity  and  reach  and  subject 
equitable  assets  of  the  corporation  to  the  satisfaction  of  their 
claims.*  Creditors  of  a  corporation  may  also  attach  the  property  of 
a  corporation  under  the  statutes,  where  the  property  of  a  natural 
person  could  be  attadied.  A  corporation  is  a  '^person/'  within  the 
meaning  of  the  attachment  laws.' 

SAME— FROFEBTY  SUBJECT  TO  EXECUTION. 

216.  The  property  of  a  corporation  is  subject  to  seizure 
and  sale  on  execution  against  it,  with  this  excep- 
tion: 
EXCEPTION — ^At  common  law  neither  the  f^ranchises  of  a 
corporation,  nor  property  that  is  necessary  to  en- 
able it  to  exercise  its  firanchises,  are  subject  to  exe- 
cution. This  has  been  very  generally  changed  by 
statute. 

Ordinarily  the  property  of  a  corporation  may  be  seized  on  execotion 
by  its  creditors  to  the  same  extent,  and  in  the  same  manner,  as  the 
property  of  a  natural  person/  But  there  are  some  exceptions.  At 
common  law  the  franchises  of  a  corporation  are  not  subject  to  seizare 

1  As  to  what  property  is  subject  to  ezecntion,  lee  leetion  215,  inflm. 

s  Post,  pp.  549,  559,  563. 

•  Mineral  Point  R.  Oo.  t.  Keep,  22  III.  9;  ante,  p.  24. 

«  Plymonth  R.  Co.  t.  Colwell,  89  Pa.  St  837. 
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and  sale  upon  execution.  Nor  can  lands,  easements,  or  things  essen- 
tial to  the  existence  of  the  corporation  and  the  execution  of  its  cor- 
porate duty,  and  without  which  its  franchise  would  be  of  no  practical 
use,  be  levied  upon  and  sold  on  execution  at  law,  so  as  to  detach  them 
from  the  franchise,  and. thus  destroy  its  use.'  Accordingly,  where, 
upon  an  execution  issued  on  a  judgment  recovered  against  a  canal 
company,  the  marshal  seized  and  advertised  for  sale  a  toll  house  and 
sundry  canal  locks,  and  other  tangible  property,  an  injunction  was 
granted  to  prevent  the  sale;  the  court  holding  that,  in  the  absence 
of  a  statute,  neither  the  frandiise  of  the  company,  nor  any  lands  or 
works  essential  to  the  enjoyment  of  the  franchise,  and  which  could 
not  be  separated  from  it  without  destroying  or  impairing  its  value, 
could  be  sold  on  execution.*  So  it  has  been  held  as  to  the  right  of 
way  of  a  railroad  company."^  In  most  jurisdictions  this  rule  of  the 
common  law  is  changed  by  express  statutory  provisions. 

SAME— ASSETS  OF   A  CORPORATION  AS  A  ^  TRUST  FUND  '* 

FOR  CREDITORS. 

216.  The  capital  stock  and  assets  of  a  corporation  belong 
to  it,  and  may  be  disposed  of  by  it,  if  it  does  not 
violate  its  charter,  as  folly  and  as  freely  as  if  it 
were  a  natural  person,  subject  only  to  the  right  of 
creditors  to  attack  transactions  as  fraudulent.  No 
direct  trust  attaches  to  its  property  in  favor  of  its 
creditors* 

In  most  of  the  text-books,  and  in  a  great  number  of  the  cases,  it  is 
said  broadly,  and  without  qualification,  that  the  capital  stock  and 
assets  of  a  corporation  constitute  a  '^trust  fund''  for  the  payment  of 
its  creditors,  and  cannot  be  squandered  or  given  away  when  necessary 
for  the  satisfaction  of  their  claims.'     And  it  is  also  said  (applying 

•  Lonisville,  N.  A.  &  C.  Ry.  Co.  t.  Boney,  117  Ind.  501»  20  N.  E.  432;  Gue  v. 
Cftnal  Ck>.,  24  How.  257;  East  Alabama  Ry.  Co.  t.  Doe,  114  U.  S.  840,  5  Sup. 
Ct  869;  Orerton  Bridge  Co.  t.  Means,  33  Neb.  857,  51  N.  W.  240. 

•  Gne  T.  Canal  Co.,  supra. 

T  Bast  Alabama  Ry.  Co.  ▼.  Doe,  supra. 

8  Wood  ▼.  Dummer,  3  Mason,  308,  Fed.  Cas.  No.  17,944,  1  Gumming,  Gas. 
PriT.  Corp.  805;  Sanger  ▼.  Upton,  91  U.  S.  56;   Camden  t.  Stuart,  144  U.  S.  104, 
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the  equitable  rule  by  wl^ich  trust  funds  may  be  followed)  •  that,  if 
this  is  done,  the  property  may  be  followed  in  eqnity  by  the  creditors 
of  the  corporation  into  the  hands  of  any  person  other  than  a  bona 
fide  purchaser  for  value.**  Late  decisions,  however,  and  a  careful 
consideration  of  most  of  the  cases  in  which  this  dictum  may  be  f  onnd, 
will  show  that  in  reality  both  the  capital  stock  of  a  corporation  and 
its  other  assets — ^so  long,  at  least,  as  it  is  doing  business — ^belong  to 
the  corporation  itself,  both  in  law  and  in  equity,  just  as  completely 
as  does  the  property  of  a  natural  person  belong  to  him,  and  they  are 
not,  in  any  true  sense,  held  in  trust  for  its  creditors. 

The  doctrine  that  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  creditors  was  first  laid  down  by  Mr.  Justice  Story  in  Wood  v. 
Dummer.**  In  this  case  a  bank  had  distributed  part  of  its  capital 
slock  among  its  stockholders,  leaving  debts  unpaid,  and  nothing  with 
which  to  pay  them.  It  was  said  that  the  property  so  distributed 
was  a  trust  fund  for  the  payment  of  the  debts  of  the  corporation,  and 
it  was  held  that  the  creditors  could  follow  it  in  equity  into  the  hands 
of  the  stockholders.  The  doctrine  Was  thus  stated:  '^t  appears  to 
me  very  clear  upon  general  principles,  as  well  as  the  legislative  in- 
tention, that  the  capital  stock  of  banks  is  to  be  deemed  a  pledge  or 
trust  fund  for  the  payment  of  the  debts  contracted  by  the  bank.  Ttie 
public,  as  well  as  the  legislature,  have  always  supposed  this  to  be  a 
fund  appropriated  .for  such  purpose.  The  individual  stockholders 
are  not  liable  for  the  debts  of  the  bank,  in  their  private  capacities. 
The  charter  relieves  them  from  personal  responsibility,  and  substi- 

12  Snp.  Ct.  685;  Hightower  t.  Thornton,  8  Ga.  486;  Briggs  t.  Penniman,  8 
Cow.  (N.  Y.)  887;  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  456;  Bartlett  ▼.  Drew,  67  N. 
V.  587;  Hastings  ▼.  Drew,  76  N.  Y.  9;  CJole  ▼.  Iron  Co.,  133  N.  Y.  164.  30  N. 
E.  847;  Nevitt  v.  Bank,  6  Smedes  &,  M.  (Miss.)  513;  Marshall  Foundry  Oo.  y. 
Killian,  99  N.  C.  501,  6  S.  E.  680;  Ohio  Life  Ins.  &  Trust  Co.  ▼.  Merchants*  Ins. 
&  Trust  Co.,  11  Humph.  (Tenn.)  1;  State  t.  Commercial  State  Bank,  28  Xcb. 
077,  44  N.  W.  998. 
»  Fetter,  Eq.  207-209. 

10  Wood  v.  Dummer,  3  Mason,  308,  Fed.  Cas.  No.  17,944,  1  Camming,  Cas. 
Priv.  Corp.  805;  Cole  t.  Iron  Co.,  133  N.  Y.  104,  30  N.  B.  847;  Hibemia  Ins. 
Co.  V.  St.  Louis  &  New  Orleans  Transp.  Co.,  13  Fed.  516;  Montgomery  Web  Co. 
T.  Dienelt,  133  Pa.  St  585,  19  AU.  428;  Vance  v.  Coke  Co.,  92  Tenn.  47,  20  S. 
W.  424;   Fisk  v.  Railroad  Co.,  10  Blatchf.  518,  Fed.  Cas.  No.  4,830. 

11  3  Mason,  308,  Fed.  Cas.  No.  17,944,  1  Cumming,  Cas.  Priv.  Corp.  805. 
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tutes  the  capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public  as  the  only  means  of  repayment.  During  the  ex- 
istence of  the  corporation  it  is  the  sole  property  of  the  corporation, 
and  can  be  applied  only  according  to  its  charter;  that  is,  as  a  fund 
for  payment  of  its  debts,  upon  the  security  of  which  it  may  discount 
and  circulate  notes.  Why,  otherwise,  is  any  capital  stock  required 
by  our  charters?  If  the  stock  may,  the  next  day  after  it  is  paid  in, 
be  withdrawn  by  the  stockholders,  without  payment  of  the  debts  of 
the  corporation,  why  is  its  amount  so  studiously  provided  for,  and  its 
payment  by  the  stockholder  so  diligently  required?  To  me  this 
point  appears  so  plain,  upon  principles  of  law  as  well  as  common 
sense,  that  I  cannot  be  brought  into  any  doubt  that  the  charters  of 
-our  banks  make  the  capital  stock  a  trust  fund  for  the  payment  of  all 
the  debts  of  the  corporation.  The  biUhoIders  and  .other  creditors 
have  the  first  claims  upon  it,  and  the  stockholders  have  no  rights  un- 
til all  the  other  creditors  are  satisfied.  They  have  the  full  benefit  of 
all  the  profits  made  by  the  .establishment,  and  cannot  take  any  por- 
tion of  the  fund  until  all  the  other  claims  on  it  are  extinguished. 
Their  rights  are  not  to  the  capital  stock,  but  to  the  residuum  after 
all  demands  on  it  are  paid.  On  a  dissolution  of  the  corporation  the 
billholders  and  the  stockholders  have  each  equitable  claims,  but  those 
-of  the  billholders  possess,  as  I  conceive,  a  prior,  exclusive  equity.'' 

This  is  the  decision  and  the  dictum  upon  which  the  so-called  trust- 
fund  doctrine  is  based.  But  it  requires  no  argument  to  show  that 
the  facts  of  the  case  did  not  render  it  necessary  to  hold  the  capital 
stock  of  a  corporation  a  trust  fund  for  creditors,  in  the  strict  sense 
of  the  term.  All  that  the  case  decided  was  that  a  corporation  can- 
not distribute  its  capital  stock  among  it6  stockholders,  and  thereby 
leave  creditors  unpaid, — a  transaction  which  is  clearly  a  fraud  upon 
existing  creditors,  just  as  a  voluntary  conveyance  by  a  natural  person 
is  a  fraud  upon  his  existing  creditors,  who  are  thereby  prevented  from 
collecting  their  claims.  So,  if  a  corporation  releases  subscribers 
from  liability  to  contribute  to  the  capital  stock,  or  distributes  part  of 
the  capital  stock  to  them,  the  transaction  is  a  fraud  upon  subsequent 
-creditors  who  are  ignorant  of  the  transaction,  and  deal  with  it  on 
the  faith  of  its  capital  stock  being  fully  paid,  and  the  transaction  may 
be  avoided  by  them  on  this  ground.  Many  of  the  courts  base  the 
rig^t  of  creditors  to  hold  stockholders  liable  in  these  cases  upon  the 
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ground  that  the  capital  stock  Ib  a  trust  fund  for  creditors.  And  it 
is  in  these  cases,  chiefly,  that  we  find  the  trust-fund  doctrine  de- 
clared.** No  such  doctrine,  however,  is  necessary.  The  stockhold- 
ers are  liable  on  the  ground  of  fraud.  Persons  who  deal  with  a  cor- 
poration and  become  its  creditors  after  such  a  transaction,  and  with 
knowledge  of  it,  cannot  complain,  because  they  are  not  defrauded.** 
If  the  capital  stock  were  really  a  trust  fund  for  creditors,  they  could 
complain. 

Other  cases  in  which  the  doctrine  is  announced,  and  seemingly  re- 
lied upon,  are  cases  in  which  the  corporation  has  transferred  its 
property  to  third  persons  in  fraud  of  creditors.**  Thus,  in  CJole  v. 
Millerton  Iron  Co.,**  a  corporation  had  transferred  all  its  property 
to  another  corporation,  having  the  same  officers  and  stockholders, 
pending  an  action  against  it,  which  afterwards  resulted  in  a  judg- 
ment. The  only  considerdtion  for  the  transfer  was  the  assumption 
by  the  grantee  of  the  grantor's  debts.  The  court,  in  holding  the 
transfer  illegal  and  void  as  against  this  judgment  creditor,  said,  'The 
assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
upon  which  the  creditors  have  an  equitable  lien,  both  as  against  tiie 
stockholders  and  all  transferees  except  those  purchasing  in  good  faith 
and  for  value."  Clearly,  it  was  unnecessary  to  resort  to  any  trust- 
fund  theory  to  sustain  this  decision. 

The  trust-fund  doctrine  has  been  virtually  repudiated  by  the  su- 
preme court  of  Minnesota  in  the  late  case  of  Hospes  v.  Northwestern 
Manuf  g  &  Car  Co. ;  **  Judge  Mitchell,  one  of  the  ablest  jurists  on  the 
bench,  delivering  the  opinion  of  the  court.  It  was  held  that  the  cap- 
ital stock  of  a  corporation  is  its  own  property,  which  it  may  use  and 
dispose  of,  if  not  prohibited  by  its  charter,  the  same  as  a  natural  per- 
son; that  it  is  not  held  in  trust  for  creditors,  except  in  the  sense  that 
there  can  be  no  distribution  of  it  among  stockholders  without  pro- 

la  Such  is  the  case  in  Wood  t.  Dummer,  8  Mason,  308,  Fed.  Gas.  No.  17,944, 
1  Gumming,  Gas.  Priv.  Gorp.  805;  Sanger  t.  Upton,  91  U.  S.  56;  Gamden  t. 
Stuart,  144  U.  S.  104,  12  Sup.  Gt.  585;  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  466; 
BartJett  v.  Drew,  57  N.  Y.  587;  Hastings  ▼.  Drew,  76  N.  Y.  9;  and  in  most  of 
the  other  cases  in  which  the  doctrine  is  announced. 

i«  Hospes  V.  Gar  Go.,  48  Minn.  174,  50  N.  W.  1117. 

14  Sutton  Manafg  Go.  v.  Hutchinson,  11  a  G.  A.  320,  63  Fed.  496,  Shep.  Caa. 
Gorp.  229. 

le  133  N.  Y.  1G4,  30  N.  E.  847.  le  48  Minn.  174,  60  N.  W.  1117. 
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vision  being  first  made  for  the  payment  of  corporate  debts;  and  that, 
as  in  the  case  of  a  natural  person,  any  disposition  of  it  in  fraud  of 
creditors  is  void.  "The  phrase,"  said  Judge  Mitchell,  "that  *the  capi- 
tal of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of  cred- 
itors,' is  misleading.  Corporate  property  is  not  held  in  trust,  in  any 
proper  sense  of  the  term.  A  trust  implies  two  estates  or  interests, — 
one  equitable  and  one  legal;  one  person,  as  trustee,  holding  the  legal 
title,  while  another,  as  the  cestui  que  trust,  has  the  beneficial  interest. 
Absolute  control  and  power  of  disposition  are  inconsistent  with  the 
Idea  of  a  trust  The  capital  of  a  corporation  is  its  property.  It 
has  the  whole  beneficial  interest  in  it,  as  well  as  the  legal  title.  It 
may  use  the  income  and  profits  of  it,  and  sell  and  dispose  of  it,  the 
same  as  a  natural  person.  It  is  a  trustee  for  its  creditors  in  the  same 
sense  and  to  the  same  extent  as  a  natural  person,  but  no  further." 

In  Banger  v.  Upton,^^  in  the  supreme  court  of  the  United  States,  it 
was  said,  in  substance,  as  by  Mr.  Justice  Story  in  Wood  v.  Dum- 
mer:  ^*  "The  capital  stock  of  an  incorporated  company  is  a  fund  set 
apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  co-partnerships.  When  debts  are 
incurred,  a  contract  arises  with  the  creditors  that  it  shall  not  be 
withdrawn,  or  applied  otherwise  than  upon  their  demands,  until  such 
demands  are  satisfied.  The  creditors  have  a  lien  upon  it  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to 
the  payment  of  their  claims,  except  as  against  holders  who  have 
taken  it  bona  fide  for  a  valuable  consideration,  and  without  notice. 
It  is  publicly  pledged  to  those  who  deal  with  the  corporation  for  their 
security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and  as  much 
a  part  of  the  assets  of  the  company,  as  the  cash  which  has  been  paid 
in  upon  it.  Creditors  have  the  same  right  to  look  to  it  as  to  anything 
else,  and  the  same  right  to  insist  upon  its  payment  as  upon  the  pay- 
ment of  any  other  debt  due  to  the  company.  As  regards  creditors, 
there  is  no  distinction  between  such  a  demand  and  any  other  assets 
which  may  form  a  part  of  the  property  and  effects  of  the  corporation." 
This  dictum  is  broad  enough  to  imply  that  all  the  assets  of  a  corpora- 
tion constitute  a  trust  fund,  in  the  strict  sense,  for  the  payment  of  its 
debts,  but  it  must  be  taken  in  connection  with  the  facts  before  the 

IT  91  U.  S.  66. 

IS  3  Mason,  308,  Fed.  Gas.  No.  17,944,  1  Gummiug,  Gas.  Priv.  Gorp.  805. 
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court.  Except  as  applied  to  them,  it  is  mere  dictum.  In  this  case  the 
assignee  in  bankraptcj  of  a  corporation  was  seeking  to  compel  stock- 
holders to  paj  a  balance  dne  for  their  stock.  It  was  merely  an  effort 
to  reach  debts  due  to  the  corporation, — equitable  assets  of  the  cor- 
poration,— and  apply  them  in  payment  of  its  debts.  There  was  no 
necessity  at  all  to  resort  to  any  trust-fund  doctrine.  And  the  later 
decisions  of  the  supreme  court  of  the  United  States  clearly  show  that 
they  do  not  regard  corporate  assets  as  a  trust  fund  for  the  payment  of 
debts.  Thus,  it  has  been  held  that  persons  who  become  creditors  of 
a  corporation,  with  knowledge  that  its  stock  has  not  been  paid  in 
full,  and  that  it  was  issued  under  an  agreement  by  which  the  stock- 
holders are  not  bound,  as  between  them  and  the  corporation,  to  pay 
it  in  full,  cannot  compel  further  payments.^*  The  reason  is  that  no 
fraud  is  committed  upon  them.  If  the  capital  stock  were  a  trust 
fund  for  their  beucfit,  they  could  compel  payment  in  such  a  case.  So 
it  has  been  held  that  a  conveyance  of  its  property  by  a  corporation 
cannot  be  questioned  by  those  who  subsequently  deal  with  it.'®  Such 
rulings  as  these  are  inconsistent  with  the  so-called  trust-fund  doc- 
trine. 

It  may,  perhaps,  be  said  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  creditors  who  deal  with  it  on  the  faith  of  its  being  full 
paid,  and  that  it  is  on  this  ground  that  they  may  compel  its  payment 
notwithstanding  any  contrary  agreement  by  the  corporation.  It  is 
not  necessary,  however,  to  rest  their  right  in  this  respect  on  any  trust- 
fund  theory,  and  to  do  so  merely  tends  to  confuse.  Their  right  in 
such  a  case  may  well  be  rested  on  the  ground  of  fraud.  As  was  said 
by  Judge  Mitchell:  "By  putting  it  upon  the  ground  of  fraud,  and 
applying  the  old  and  familiar  rules  of  law  on  that  subject  to  the  pecul- 
iar nature  of  a  corporation,  and  the  relation  which  its  stockholders 
bear  to  it  and  to  the  public,  we  haye  at  once  rational  and  logical 
ground  on  which  to  stand.  The  capital  of  a  corporation  is  the  basis 
of  its  credit.  It  is  a  substitute  for  the  individual  liability  of  those 
who  own  its  stock.  People  deal  with  it  and  give  it  credit  on  the 
faith  of  it.  They  have  a  right  to  assume  that  it  has  paid-in  capital 
to  the  amount  which  it  represents  itself  as  having,  and  if  they  give 
it  credit  on  the  faith  of  that  representation,  and  if  the  representation 

19  Hospes  y.  Car  Co.,  48  Minn.  174,  60  N.  W.  1117.  <o  Post,  p.  550. 
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rale  that  simple-contract  creditors  cannot  come  into  equity  to  obtain 
the  seizure  of  their  debtor's  property,  and  its  application  to  their 
claims,  applies  with  the  same  force  when  the  debtor  is  a  corporation; 
and  the  rule  is  not  changed  by  the  insolvency  of  the  corporation,  its 
failure  to  collect  in  full  all  stock  subscriptions,  its  execution  of  an 
illegal  trust  deed,  or  the  pendency  in  the  same  court  of  a  suit  to  fore- 
close the  same,  for  neither  of  these  things,  nor  all  together,  operates 
to  charge  upon  the  corporation's  property  any  lien  or  direct  tnist  m 
favor  of  simple-contract  creditors. 

SAME— INTEBFEBENGE    IN    MANAGEMENT    OT    OOBFORA- 

TION. 

217.  The  creditors  of  a  corporatioii  have  no  right,  either 
at  law  or  in  equity,  merely  because  they  are  cred- 
itors, to  interfere  in  its  management,  or  to  come 
into  a  court  of  equity  to  restrain  it  from  making 
contracts  or  disposing  of  its  property,  unless  there 
is  fraud  or  breach  of  trust  to  give  a  court  of  equity 
jurisdiction. 

This  rule  seems  to  be  well  settled.**  The  property  of  a  corporation, 
so  long  at  least  as  it  is  doing  business,  belongs  to  it  as  fully  as  the 
property  of  a  natural  person  belongs  to  him, and,  as  a  rule, it  may  make 
contracts  and  dispose  of  its  property  to  the  same  extent  as  a  natural 
person.  If  it  makes  conveyances  or  transfers  of  property  on  which 
creditors  have  a  lien,  or  if  it  makes  them,  not  in  good  faith,  but  with 
intent  to  hinder  and  delay  its  creditors,  they  may  come  into  a  court  of 
equity,  after  obtaining  judgment,  and  obtain  relief  by  subjecting  the 
property  to  the  satisfaction  of  the  judgment,  just  as  the  creditors  of 
a  natural  person  may  do.  Or,  if  the  remedy  is  given  by  statute,  the? 
may  proceed  by  attachment,  and  in  that  way  secure  their  claim.  But, 
in  the  absence  of  fraud  or  breach  of  trust,  the  creditors  of  a  corpora- 
's See  Mills  v.  Buenos  Ayres  Co.,  5  Ch.  App.  021,  1  Cumming,  Cas.  Priv.  Corp 
093;  Pond  y.  Railroad  Co.,  130  Mass.  194,  1  Camming,  Cas.  PtIt.  Corp.  1006; 
Holiins  V.  Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct  127;  Hospes  ▼.  Car  Co.,  48  Miim. 
174,  50  N.  W.  1117;  Tawas  &  B.  a  R.  Co.  t.  Iosco  drcuit  Judge,'  44  Midi.  479, 
7  N.  W.  05. 
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be  called  on  to  interfere  with  the  concerns  of  almost  every  company 
in  the  kingdom  against  which  a  creditor  might  suppose  that  he  had 
demands  which  he  had  not  established  in  a  court  of  justice,  but  which 
he  was  about  to  proceed  to  establish.  If  there  is  this  power  in  any 
case,  of  course,  it  would  apply,  not  only  to  the  raising  of  money  by 
debentures  and  to  paying  shareholders,  but  it  would  extend  to  an  in- 
terference in  every  possible  way  with  the  dealings  of  the  comi)any." 

A  similar  decision  was  made  by  the  Massachusetts  oonrt  in  Pond  t. 
Framingham  &  Lowell  Railroad  Co.*'  In  that  case  a  creditor  of 
a  corporation  sought  to  enjoin  it  from  making  leases,  on  the  ground 
that  they  would  remove  property  from  his  reach  in  enforcing  his 
claim.  The  court  said:  "The  plaintiffs  cannot  maintain  this  bill,  un- 
less upon  the  ground  that  any  creditor  can  maintain  a  bill  in  equity 
against  an  individual  debtor  upon  like  allegations.  But  there  is  no  alle- 
gation of  fraud  or  breach  of  trust,  or  any  other  ground  of  jurisdiction 
which  brings  the  case  within  the  general  equity  powers  of  a  court  of 
chancery.  The  bill  is  an  attempt  by  a  creditor  to  restrain  Ms  debtor 
from  making  what  is  alleged  to  be  an  improvident  contract  The 
rights  of  the  parties  are  governed  by  the  rules  of  the  common  law. 
The  plaintiffs,  as  creditors,  might,  by  an  attachment,  have  obtained 
security  which  would  take  precedence  of  the  contemplated  lease;  but, 
if  they  could  not,  the  court  has  no  po-wer  to  restrain  the  debtor  from 
making  a  disposition  of  his  property  which  is  permitted  by  the  com- 
mon law,  unless  fraud  or  a  breach  of  trust  is  alleged  and  shown.  The 
allegation  that  the  defendant  corporation  is  insolvent  does  not  aid 
the  plaintiffs.  In  the  absence  of  any  statute  giving  the  power,  this 
court  has  no  authority  to  act  as  a  court  of  insolvency  for  the  liquida- 
tion of  the  affairs  of  an  insolvent  railroad  corporation.'' 

t»  130  Mass.  194,  1  Gumming,  Caa.  Priv.  Corp.  lOOS. 
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SAME— FBAUDXTLEITF  CONVEYANCES  AND  TBANSFEH8. 

&18.  Conveyances  and  transfers  of  its  property  by  a  cor- 
poration with  intent  to  hinder,  delay,  and  defraud 
its  creditors  are  invalid  to  the  same  extent,  and  on 
the  same  principles,  as  fraudulent  conveyances  and 
transfers  by  a  natural  perffon.    As  a  rule, 

(a)  They  can  be  questioned,  and  the  property  reached, 

only  by  persons  who  were  creditors  at  the  time 
they  were  made. 

(b)  Before  a  creditor  can  come  into  equity  to  set  them 

aside  and  subject  the  property  to  his  claim,  he  must 
have  recovered  a  judgment  against  the  corporation, 
and  issued  execution  thereon. 

If  a  corporation  conveys  or  transfers  its  property  fraudulently, 
with  intent  to  hinder  or  delay  creditors  in  the  enforcement  of  their 
claims,  they  may  come  Into  a  court  of  equity  and  set  aside  the  transac- 
tion, as  against  any  person  other  than  a  bona  fide  purchaser  for  value, 
and  subject  the  property  so  disposed  of  to  the  satisfaction  of  their 
claims.  They  have  such  rights,  and  such  rights  only,  in  this  respect, 
as  the  creditors  of  a  natural  person  would  have  under  the  same  cir- 
cumstances. The  principles  of  law  which  govern  are  the  same  in 
both  cases.** 

The  stockholders  of  a  corporation  cannot  transfer  the  corporate 
property  to  themselves,  directly  or  indirectly,  and  so  defeat  the  rights 
of  creditors  of  the  corporation.  And  they  cannot  do  this  by  forming 
a  new  corporation  in  which  they  are  the  principal  stockholders,  and 
procuring  a  transfer  to  it  of  the  property  of  the  old  company.  Such 
a  transfer  is  a  fraud  upon  the  creditors  of  the  old  company,  and  ma; 
be  treated  as  void  as  to  them,  or  the  new  corporation  may  be  held  lia- 
ble for  the  debts  of  the  old,  to  the  extent  of  the  property  received  by 
it."^  But  where  a  new  corporation  is  formed,  and  purchases  the  as- 
sets of  the  old  company,  the  new  company  cannot  be  made  to  satisfy 

«•  Graham  y.  Railroad  Co.,  102  U.  S.  148,  1  Gumming,  Gaa.  Priv.  Gorp.  1006; 
Sutton  Manuf  g  Go.  v.  Hatchinson,  11  G.  G.  A.  320,  63  Fed.  496,  Shep.  Gas.  Gorp. 
220. 

s7  Montgomery  Web  Go.  v.  Dienelt,  133  Pa.  St.  685,  19  Atl.  428;    Hibernia 
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a  judgment  recovered  against  the  old  company  for  a  cause  of  action 
arising  after  the  transfer.** 

Subsequemt  Oreditora. 

A  conveyance  made  with  intent  to  defraud  persons  to  whom  the 
grantor  expects  to  become  immediately  or  soon  indebted  may  be  at- 
tacked and  avoided  by  such  person  in  a  proper  case.     But  it  is  a  well- 
settled  rule  of  law  that  if  an  individual,  being  solvent  at  the  time, 
without  any  actual  intent  to  defraud  creditors,  dispose  of  property  for 
an  inadequate  consideration,  or  even  make  a  voluntary  conveyance 
of  it,  subsequent  creditors  cannot  question  the  transaction,  for  they 
are  not  injured  thereby.     They  are  presumed  to  give  credit  to  the 
debtor  in  the  status  which  he  has  after  the  conveyance.    In  Graham 
V.  La  Crosse  &  M.  R.  Co.,**  it  was  held  that  this  principle  applies  to 
conveyances  by  a  corporation;  that  the  disposal  by  a  corporation  of 
any  of  its  property  cannot  be  questioned  by  subsequent  creditors  any 
more  than  a  like  disposition  of  property  by  an  individual  may  be.    It 
was  contended  in  this  case  that  a  corporation  debtor  does  not  stand 
on  the  same  footing  as  an  individual  debtor ;   that,  while  the  latter 
has  supreme  dominion  over  his  own  property,  a  corporaUon  is  a  m^^ 
trustee,  holding  its  property  for  the  benefit  of  the  stockholders  and 
creditors;  and  that  if  it  fail  to  pursue  its  rights  against  third  persons, 
whether  arising  out  of  fraud  or  otherwise,  it  is  a  breach  of  trust,  and 
creditors  may  come  into  equity  to  compel  an  enforcement  of  the  cor- 
porate duty.     "We  do  not  concur  in  this  view,''  it  was  said.     *1t  is 
at  war  with  the  notions  which  we  derive  from  the  English  law  with 
regard  to  the  nature  of  corporate  bodies.     A  corporation  is  a  dis- 
tinct entity.      Its  affairs  are  necessarily  managed  by  officers  and 
agents,  it  is  true;  but,  in  law,  it  is  as  distinct  a  being  as  an  individual 

Ins.  Co.  V.  St.  Lonifl  &  N.  O.  Tranep.  Co.,  13  Fed.  516;  Vance  y.  Coke  Co.,  92 
Tenn.  47,  20  S.  W.  424;  Brum  v.  iDSurance  Co.,  16  Fed.  140.  And  eee,  to  the 
same  effect,  where  the  members  of  an  embarrassed  firm  formed  a  corporation, 
and  transferred  to  It  the  partnership  property.  Booth  v.  Bnnce,  33  N.  Y,  139. 
And  see  Reed  Bros.  Co.  v.  First  Nat.  Bank,  46  Neb.  168,  64  N.  W.  701.  Cf. 
Campbell  y.  Bank  (Neb.)  68  N.  W.  344. 

»»  Gray  v.  Steamship  Co.,  115  U.  S.  116,  5  Sup.  Ct.  1166.  But  where  a  corpo- 
ration, while  a  going  concern,  but  without  property  enough  to  pay  its  debts,  and 
when  all  believed  that  its  continuance  would  bring  financial  success,  executes  a 
mortgage  to  its  directors,  sureties  on  its  notes,  to  secure  them  and  induce  renew* 
als  and  further  advances,  the  mortgage  is  not  invalid.  Sanford  Fork  &  Twd 
Co.  v.  Howe,  Brown  &  Co.,  157  U.  S.  312,  15  Sup.  Ct.  621. 

2»  102  U.  S.  148,  1  Gumming,  Cas.  Priv.  Corp.  1006. 
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gether,  operate  to  charge  any  lien  or  direot  trust  in  taTor  of  simple- 
contract  creditors.** 


SAME— SUITS  rOB  HTJUKCTION  AND  SECEIVEB. 

219.  Creditors  -v^Iio  have  recovered  Judgment  against  a 
corporation,  and  exhausted  their  legal  remedy,  and, 
in  very  exceptional  cases,  simple-contract  creditors, 
may  maintain  a  bill  in  equity  to  reach  tosets  of  an 
insolvent  corporation  -v^hich  have  been  unlawfully 
diverted,  and,  if  necessary,  a  receiver  may  be  ap- 
pointed. A  court  of  equity  may  also  restrain  a 
threatened  diversion  of  property  in  such  a  case. 

We  have  just  seen  that,  where  the  officers  of  an  insolvent  corpora- 
tion have  fraudulently  and  illegally  diverted  its  property,  creditors 
who  have  obtained  judgments  against  the  corporation,  on  which  exe- 
cution has  been  returned  unsatisfied,  may  maintain  a  bill  in  equity  to 
reach  such  property  and  subject  it  to  the  payment  of  their  claims,  as 
against  any  person  who  is  not  a  bona  fide  purchaser  for  value.  In 
such  a  suit,  if  necessary,  the  court  may  appoint  a  receiver  to  take 
charge  of  the  corporate  assets,  collect  debts  due  the  corporation,  and 
make  distribution.**  Jurisdiction  in  such  a  case  is  very  generally 
conferred  by  statute. 

There  are  a  number  of  cases  in  which  it  has  been  held,  upon  the 
theory  that  the  asests  of  a  corporation  are  a  trust  fund  for  the  pay- 
ment of  its  debts,  that  where  the  oflBcers  of  a  corporation  are  about 
to  commit  waste,  or  divert  the  assets  of  the  corporation,  when  it  is 
insolvent,  and  thereby  cause  irreparable  loss  to  creditors,  the  cred- 
itors may  come  into  a  court  of  equity  and  obtain  an  injunction  to  re- 
strain the  threatened  diversion  and  the  appointment  of  a  receiver,  if 
this  is  necessary  to  control  and  secure  the  corporate  property  to  the 
payment  of  its  debts.**     And  it  has  been  held  that  such  a  suit  may 

•s  HoUins  ▼.  Iron  Co.,  supra. 

»»  Turnbull  v.  Lumber  Oo.,  55  Mich.  387,  21  N.  W.  376. 

»4  2  Mor.  Priv.  Corp.  §|  797-799;  Conro  v.  Gray,  4  How.  Prac  (N.  T.)  168; 
Covington  Drawbridge  Co.  v.  Shepherd,  21  How.  112;  Qaylord  v.  Railroad  Co., 
Fed.  Cufl.  No.  5,284;    Fisk  ▼.  Hailioad  Co.,  Id.  4,830;    Irons  ▼.  Bank,  Id.  7,068. 
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tion  which  has  become  insolvent  and  ceased  to  do  business  cannot 
prefer  certain  creditors  over  others,  either  by  mortgage,  provision  in 
an  assignment  for  the  benefit  of  creditors,  or  otherwise/*  By  the 
weight  of  authority,  however,  the  rights  and  powers  of  a  corporation 
in  this  respect  are  identical  with  those  of  an  individual,  and  it  may 
lawfully  prefer  particular  creditors,  unless  prohibited  by  statute.*' 
In  a  number  of  states  the  question  has  been  settled  by  express  statu- 
tory prohibition  against  preferences.^'  The  effect  of  preferences  to 
ofl9cers  who  are  creditors  is  elsewhere  considered.** 

*•  Roase  t.  Bank,  46  Ohio  St  493,  22  N.  B.  293;  Lyona-Thomu  Hardware  Go. 
▼.  Perry  Stove  Mnnufg  Co.,  86  Tex.  143,  24  S.  W.  16,  Shep.  Caa.  Corp.  235: 
Thompson  ▼.  Lumber  Co.,  4  Waah.  St  600,  30  Pac.  741. 

«i  Bank  of  Montreal  v.  J.  B.  PotU  Salt  &  Lumber  Ca,  90  Mich.  345,  51  N.  W. 
512  (collecting  cases);  Catlin  t.  Bank,  6  Conn.  283;  Wilkinson  t.  Baaerle,  41  N. 
J.  Eq.  635,  7  Atl.  515;  citing  Sargent  v.  Webster,  13  Mete.  (Mass.)  497;  Dana 
y.  Bank,  5  Watts  &  S.  (Pa.)  223:  Arthur  t.  Bank,  9  Smedes  A  M.  (Miss.)  384; 
Town  T.  Bank  of  River  Raisin,  2  Doug.  (Mich.)  530;  Buell  t.  Buckingham,  16 
Iowa,  284.  And  see  Vail  ▼.  Jameson,  41  N.  J.  Eq.  648,  7  Atl.  520;  Warfield  t. 
Canning  Ck).,  72  Iowa,  666,  34  N.  W.  467;  Rollins  v.  Carriage  Co.,  80  Iowa,  380, 
45  N.  W.  1037;  State  v.  Bank,  6  Gill  •&  J.  (Md.)  205;  Coato  t.  Doonell,  94  N\ 
Y.  168,  178;  Sells  ▼.  Commission  Co.,  72  Miss.  590,  17  South.  236;  Foster  t.  Plan- 
ing-Mill  Co.,  92  Mo.  79,  4  S.  W.  260;  Reichwald  t.  Hotel  Co.,  106  IlL'  439;  Glo- 
ver y.  Lee,  140  111.  102,  29  N.  E.  680.  And  cf.  Hollins  v.  Iron  Co.,  160  U.  S.  371. 
14  Sup.  Ct  127. 

«2  Throop  ▼.  Lithographic  Co.,  125  N.  Y.  530,  26  N.  E.  742;  Scott  t.  Armstzx»ng, 
146  U.  S.  499,  13  Sup.  Ct.  148,  Shep.  Cas.  Ck)rp.  50.  In  New  York  it  is  piOTided 
that,  whenever  a  corporation  shall  have  refused  payment  of  a  debt,  it  shall  not 
be  lawful  for  it,  or  any  of  its  officers,  to  assign  or  transfer  any  of  Its  property  or 
choses  in  action  to  any  of  its  officers  or  stockholders,  directly  or  indirectly,  for  the 
payment  of  any  debt;  and  it  shall  not  be  lawful  to  make  any  transfer  or  assign- 
ment in  contemplation  of  insolvency  to  any  person  or  persons  whatever.  In  Var- 
num  V.  Hart,  119  N.  Y.  101,  23  N.  E.  183,  the  New  York  court,  construing  thU 
proviHion,  held  that  it  put  no  restraint  upon  creditors,  but  only  upon  the  affirma- 
tive action  of  the  corporation  and  its  officers;  and  it  appearing  in  this  case  that 
creditors  of  a  corporation,  knowing  it  to  be  insolvent,  arranged  with  an  officer 
thereof  that  he  should  not  disclose  service  of  summons  on  him,  and  afterwards  ob- 
tained judi^ment  by  default,  and  sold  property  of  the  corporation  on  execution,  it 
was  held  not  to  be  a  violation  of  the  statute.  This  provision,  it  has  been  held,  ren- 
ders void  an  attachment  against  an  insolvent  corporation  by  a  creditor,  who  is  one 
of  its  directors,  though  he  has  no  control  over  its  assets,  and  though  the  proceed- 


4»Post,  p.  608. 


§    221)       RELATION  BETWEEN  CREDITORS  AND  TH! 

SAME— DISSOLUTION  OF  GOB 

221.  At  common  law,  dissolution  of  i 
guishes  its  debts;  but  it  is  othe 
very  generally  by  statute.  In 
a  dissolved  corporation  may  I 
payment  of  its  debts. 

At  common  law,  debts  doe  to  and  from  c 
gnished  by  its  dissolution.    This  must  neces!  i 
solution  there  is  no  one,  in  law,  to  sue  or  be 
ever,  does  not  obtain  in  equity.    A  court  of 
enforce  debts  due  to  the  corporation,  and  wil 
assets  to  the  payment  of  its  debts.** 

The  dissolution  of  a  corporation,  as  we  h   \ 
charter  or  statutory  authority,  cannot  be  obj 
Impairment  of  the  obligation  of  their  contra   ! 

ing  is  strictly  hostile  as  between  him  and  the  corpo     I 
Co.,  125  N.  T.  530,  26  N.  B.  742;    Karl,  Peckham, 
der  a  statute  prohibiting  conveyances  and   transfe: 
corporation,  or  by  s  corporation  in  contemplation  0     i 
give  a  preference  to  a  particular  creditor  or  credit* 
ence,  and  either  an  actnal  insolvency  or  a  conten 
proved  as  facts,  to  avoid  a  conveyance.     So  long  a 
standing  the  pressure  of  great  embarrassments,  ent< 
the  exercise  of  a  reasonable  intelligence,  of  going  • 
all  of  its  debts,  its  conveyances  and  transfers  to  p 
cure  their  claims,  do  not  come  within  the  operatioi 
vitt,  15  N.  Y.  9,  198.    Rev.  St  U.  S.  §§  5234.  523( 
distribution  of  the  assets  of  an  insolvent  national 
not  invalidate  liens,  equities,  and  rights  arising  p 
of  insolvency.     In  Scott  v.  Armstrong,  146  U.  S. 
Corp.  50,  a  promissory  note  was  executed  to  a  i 
the  amount  being  placed  to  the  credit  of  the  make 
maker  thought,  and  had  good  reason  for  thinking        i 
the  managing  officer  of  the  bank  knew  it  to  be         i 
tured,  the  chnrter  was  forfeited  for  insolvency,  a 
held  that  the  undrawn  balance  should  be  allow         i 
note,  and  that  such  an  allowance  was  a  **prefer< 
statute. 
44  Ante,  p.  248.  «s  Hi; 
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tion  of  the  contract  survives,  and  the  creditors  may  thus  enforce  their 
claims  against  any  property  belonging  to  the  corporation  which  has 
not  passed  into  the  hands  of  bona  fide  purchasers/* 

SAME— 00K80LIDATI0N  OF  OOBPORATIOKS. 

222.  In  most .  jurisdictions,  where  corporations  are  con- 

solidated, the  new  corporation,  in  acquiring  the 
rights  and  property  of  the  old  corporations,  im- 
pliedly assumes  their  debts.  It  is  generally  so  pro- 
vided by  statute. 

It  is  an  open  question  in  some  jurisdictions  whether  or  not,  in  the 
absence  of  a  statute,  where  corporations  are  consolidated  the  debts  of 
the  original  companies  follow  as  an  incident  of  the  consolidation,  and 
become  by  implication  the  obligations  of  the  new  corporation;  but, 
by  the  weight  of  authority,  the  question  should  be  answered  in  the 
affirmative.  The  act  of  consolidation  involves  an  implied  assump- 
tion by  the  new  company  of  all  the  valid  debts  and  liabilities  of  the 
old  companies.  ''The  rule  which  the  authorities  support  seems  to  be 
that  where  one  corporation  goes  entirely  out  of  existence,  by  bdng  in- 
corporated into  another,  if  no  arrangements  are  made  respecting  the 
property  and  liabilities  of  the  corporation  that  ceases  to  exist  the 
corporation  into  which  it  is  merged  will  succeed  to  all  its  property,^ 
and  be  answerable  for  all  its  liabilities."  *^ 

SAME— EXTENSION  OF  CHABTEBr~NEW  COBFOBATION. 

223.  If  the  charter  of  a  corporation  is  merely  extended^ 

it  remains  liable,  as  before,  for  its  debts.  But  if^ 
"When  a  charter  is  about  to  expire,  a  new  corpora- 
tion is  created,  though  with  the  same  name  and 

«o  Ante,  p.  206;  Mumma  t.  Potomac  Co.,  8  Pet.  281;  1  CammiBg,  Caa.  FriT. 
Corp.  450.     And  see  Smith  v.  Canal  Co.»  14  Pet  45. 

4T  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Boney,  117  Ind.  501,  20  N.  E.  432.  See 
Indianapolis,  C.  &  L.  R.  Co.  t.  Jones,  29  Ind.  465;  Jefferson ville,  M.  &  I.  B.  Co. 
▼.  Hendricks,  41  Ind.  48;  Thompson  t.  Ahbott,  61  Mo.  176;  Mount  Pleasant  t. 
Beckwith,  100  U.  S.  514;  Pullman's  Palace  Car  Co.  ▼.  Missouri  Pac.  Ry.  Co.,  115- 
U.  S.  587,  6  Sup.  Ct  194. 
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the  same  members,  it  is  not  lia 
the  old,  except  to  the  extent  o:l 
by  it  from  the  old  without  cone! 

We  have  seen,  in  a  preceding  chapter,  that 
a  corporation  is  about  to  expire,  a  new  corpo 
with  the  same  name  and  the  same  members 
poration,  the  new  corporation  is  not  liable  fc  i 
It  is  otherwise,  of  course,  if  the  existence  ( I 
merely  extended,  the  identity  of  the  corporat  i 
And,  as  we  have  seen,  if  the  stockholders  of  i 
corporation,  and  transfer  to  it  the  property  o 
transfer  is  fraudulent  as  to  the  creditors  of 
they  may  hold  the  new  one  liable  to  the  exte  i 
ceived  by  it.** 

SAME— SET-OFF  BY  DEBTOR  OF 

224.  A  debtor  of  a  corporation,  wl 
may  set  off  his  claim  against 
against  other  creditors.    But 
ply  to  a  stockholder  who  is  h 
his  stock. 

If  a  creditor  of  a  corporation  is  also  a  sto  I 
sued  upon  his  subscription  by  or  for  credito 
from  the  corporation,  but  must  pay  his  su 
ratably  with  other  creditors  in  the  assets.' 
other  cases.  If  a  person  who  is  indebted  \ 
than  for  stock  is  also  a  creditor,  he  may  sel 
on  his  indebtedness  for  the  benefit  of  c 
claims  for  losses  by  fire  due  from  an  inst 
set  off  by  the  assured  against  notes  given  I 

«>  Bellows  T.  Hallowell,  2  Mason,  81,  Fed.  Caa. 
«•  Bellowa  t.  Hallowell,  supra;     President,  etc,  t 
»•  Ante,  p.  549. 
»i  Post,  p.  602. 

ss  Scammon  v.  Kimball,  92  U.  S.  862;    Scott  ^ 
Sup.  Ct  14S,  Sbep.  Cas.  Corp.  Sa 
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of  the  company,  such  claim  can  be  aet  off  by  the  assured  against  a 
claim  by  the  company  for  moneys  deposited  with  him  as  a  priyate 
banker.**  A  person  who  holds  property  in  trust  for  the  corporation 
cannot,  when  sued  therefor  after  an  asedgnment  for  the  benefit  of 
creditors,  set  off  a  debt  due  him  from  the  corporation.*^ 

RELATION  BETWEEN  GREBITOHS  AND  STOCEHOI.DEBS. 

226.  Stockholders  are  not  liable  at  all  to  creditors  of  the 
corporation,  at  common  law, 

(a)  Unless  they  are  indebted  to  the  corporation  on  ac- 

count of  their  stock,  and  payment  of  the  debt  is 
necessary  for  the  payment  of  creditors. 

(b)  Or  unless  the  capital  stock  of  the  corporation,  or  a 

part  of  it,  has  been  unlawfully  distributed  or  paid 
out  to  them,  directly  or  indirectly,  leaving  credit- 
ors unpaid. 

226.  In  most  states,  constitutional  provisions  have  been 
adopted,  or  statutes  enacted,  making  stockholders 
individually  liable,  to  a  greater  or  less  extent,  for 
corporate  debts. 

One  of  the  characteristics  of  a  corporation,  at  common  law,  dis- 
tinguishing it  from  a  partnership,  is  the  exemption  of  the  members 
from  liability  for  the  debts  of  the  corporation  beyond  the  proportions 
of  the  capital  stock  owned  by  them.  Partners  are  individually  liable, 
as  joint  contractors,  for  all  the  debts  of  the  firm,  but  it  is  otherwise 
with  members  of  a  corporation.  If  they  have  not  paid  the  full  amount 
of  their  subscriptions,  and  the  corporation  becomes  insolvent,  their 
liability  to  the  corporation  may  be  enforced  by,  or  for  the  benefit  of, 

>s  Scammon  ▼.  Kimball,  supra. 

B4  Thus,  where  money  is  placed  by  a  corporation  in  the  hands  of  its  general  man- 
ager, aa  trustee,  for  safe-keeping,  and  to  be  paid  out  in  the  ordinary  course  of  its 
business,  he  cannot  set  off  a  debt  due  to  him  by  the  corporation  against  the  money 
in  his  hands,  after  an  assignment  by  the  corporation  for  the  benefit  of  creditors. 
First  Nat  Bank  t.  E.  T.  Bamum  Wire  &  Iron  Works,  68  Mich.  131,  24  N.  W. 
M3. 
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creditors.  But  bejond  the  balance  thus  due  from  them  to  the  cor- 
poration, and  the  amount  paid  in  by  them,  they  are  under  no  liability 
to  creditors,  at  common  law,  however  insolvent  the  corporation  may 
be.  Creditors  must  look  to  the  assets  of  the  company,  and,  if  the 
assets  are  insufficient  to  pay  the  debts  in  full,  they  must  suffer  the 
loss. 

l%e  only  way  in  which  liability  can  be  imposed  upon  stockholders, 
as  such,  for  corporate  debts,  is  by  the  charter,  or  by  statute.'*  When 
neither  the  diarter  of  a  corporation  nor  any  general  statute  imposes  on 
the  individual  members  any  personal  liability  to  pay  its  debts,  such 
liability  cannot  be  imposed  by  a  by-law  of  the  corporation.**  And 
the  fact  that  individual  members  may  have  represoited  to  the  public 
that  they  were  so  liable  will  not  make  them  liable  as  stockholders. 
If  they  have  Incurred  liability  as  individuals  disconnected  with  their 
corporate  capacity,  they  should  be  proceeded  against  in  their  in- 
dividual capacity,  and  not  in  their  capacity  aa  stockholders.** 

lAaJnUty  an  Subscriptions. 

The  liability  of  a  stocldiolder  to  pay  the  amount  of  his  subscription 
to  the  capital  stock  of  the  corporation  is  part  of  the  capital  stock, 
and  therefore  it  forms  a  part  of  the  assets  to  which  creditors  of  the 
corporation  are  entitled  to  look  for  the  payment  of  their  debts. 
Whenever,  therefore,  a  stockholder  is  indebted  to  the  corporation  on 
his  subscription,  the  debt  may  be  enforced  by,  or  for  the  benefit  of, 
creditors,  in  an  appropriate  action.  This  is  well  settled.**  A  cor- 
porati<m  cannot  defeat  the  rights  of  creditors  to  hold  the  stockholders 
liable  on  their  unpaid  subscriptions  by  a  dissolution.** 

•B  Po8t,  p.  564. 

••  Reid  T.  Manufacturing  Co.,  40  Oa.  S6;  Trusteca  t.  Flint,  18  Mete  (Maas.) 
539. 

•7  Reid  ▼.  Manufacturing  Co.,  aupra. 

*•  Hlghtow€r  T.  Thornton,  8  Ga.  486;  Alien  t.  Railroad  Go.,  11  Ala.  487;  Hatch 
T.  Dana,  101  U.  S.  205;  Ogilvie  t.  Insurance  Co.,  22  How.  380;  1  Cummiog,  Can. 
PriT.  Corp.  814;  Slee  v.  Bloom,  19  Johna.  (N.  Y.)  450;  BHggs  ▼.  Penniman,  8 
Cow.  (N.  T.)  387;  BiMit  v.  NaTigaUon  Co.,  15  Fed.  858;  Fehr  t.  Oasch  (111.)  44 
N.  E.  724;  Barron  t.  Paine,  83  Me.  312,  22  Atl.  218;  Germantown  Paaa.  Rjr.  Co. 
T.  Fitter,  eO  Pa.  St.  124;  Payne  t.  Bullard,  23  MUs.  88;  Neritt  t.  Bank,  6  Smedei 
&  M.  (Mias.)  513. 

••  GennantowB  Paas.  By.  Co.  ▼•  Fitter,  00  Pa.  8t  124. 
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Conditional  Sybscriptions. 

Where  a  sabscription  is  made  upon  a  valid  condition  precedent, 
the  subscriber,  as  we  have  seen,  does  not  become  a  stockholder,  nor 
incur  anj  liability  to  the  corporation,  until  the  condition  is  fulfilled. 
Nor,  until  then,  assuming  that  the  condition  is  valid,  does  he  incur 
anj  liability  on  his  subscription  to  creditors  of  the  corporation-**  If 
a  conditional  sabscription  is  unauthorized  and  invalid,  because  made 
prior  to  organization  under  a  statute  requiring  a  certain  amount  of 
stock  to  be  subscribed,^  ^  it  is  held  by  some  courts  that  the  sabscrip- 
tion is  void,  so  that  it  imposes  no  liability  either  to  the  corporation 
or  to  creditors.**  Others  hold  that  the  condition  only  is  void,  and 
that  the  subscription  may  be  treated  as  absolute  and  unconditional, 
so  that  the  subscriber  would  be  liable  thereon  to  creditors.** 

It  must  be  remembered  that  performance  of  a  condition  precedent 
may  be  waived.  It  may  be  waived  impliedly  as  well  aa  expressly, 
and  the  waiver  may  be  relied  upon  by  creditors.  A  subscriber,  there- 
fore, who  waives  performance  of  a  condition  by  acting  as  a  stock- 
holder, with  knowledge  that  it  has  not  been  performed,  cannot  set  up 
the  condition  to  defeat  liability  to  creditors  on  his  subscription.*^ 

As  we  have  seen,  there  is  an  implied  condition  that  the  whole 
amount  of  stock  specified  in  the  charter,  articles  of  association,  or 
contract  of  subscription,  or  fixed  by  the  corporators  or  directors  when 
authorized  to  settle  the  same,  shall  be  taken  by  bona  fide,  binding, 
and  unconditional  subscriptions,  before  the  subscribers  shall  be  liable 
on  their  subscriptions,  unless  the  implication  is  rebutted.**  This, 
like  other  conditions,  may  be  waived.** 

Subscriptions  v/pon  Special  Terms. 

We  have  considered  subscriptions  upon  special  terms  in  a  preceding 
chapter.  And  we  have  seen  that  a  corporation  cannot  make  special 
terms  with  a  subscriber  by  which  it  releases  him  from  liability  to 
pay  his  subscription,  in  whole  or  in  part.*^  An  agreement  between 
a  corporation  and  a  subscriber  by  which  the  subscription  is  not  to  be 
payable,  or  is  to  be  payable  in  part  only,  though  it  may  be  binding 

•0  Ante,  p.  204.       •»  Ante,  p.  312.       •«  Ante,  p.  800.       •«  Ante,  p.  801. 
•«  Ante,  p.  801;  CorneU's  Appeal,  114  Pa.  St.  158,  6  Atl.  258;    Mack's  Appeal 
(Pa.  Sup.)  7  Atl.  48L 
•»  Ante.  p.  308.  ••  Note  04,  supra.  •»  Ante,  p.  802. 
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apon  the  corporation  and  upon  the  other  st< 
sentlng  to  it,  is  void  as  against  creditors  of 
tracted  with  it  on  the  faith  of  its  capital 
And  the  subscription  may  be  enforced  in  ful 
itors." 

RdeoM  of  Svbscriber  hy  (Jorporation. 

A  subscriber  may  be  released,  in  whole  or  \ 
by  the  corporation,  with  the  consent  of  the 
Tided  no  claims  of  creditors  intervene;  but 
the  amount  due  from  him  is  required  to  pay 
tion.**  And  if  a  subscriber  is  sued  by  a  cr 
corporation,  on  his  subscription,  and  claims 
ber  of  his  shares  was  reduced  with  the  consei 
the  other  subscribers,  it  is  incumbent  upon 
at  a  time  when  it  might  lawfully  be  done.^^ 

^'Watered''  and  ''Botvus''  Stock. 

Difficult  questions  arise  in  regard  to  the 
the  corporation  where  stock  is  issued  gratuit* 
ment  by  which  the  holder  pays  less  than 
money  or  property.  We  have  already  coi 
length  in  a  preceding  chapter,  and  it  is  nol 
again.  We  have  seen  that  the  following  pr 
by  the  weight  of  authority,  though  on  mos 
conflict  of  opinion: 

(1)  The  transaction  may  be  valid  and  bind 
tion  and  the  stockholders  are  concerned,  but 
not  necessarily  render  it  binding  upon  credi 

(2)  If  the  stock  is  original  stock,  issued  oi 
ment  between  the  corporation  and  a  subs( 
less  than  its  par  value,  is  a  fraud  upon  crec 

•s  Ante,  !».  804,  and  cases  there  collected.  See,  pa 
Wall.  300;    Upton  t.  Tribilcock,  91  U.  S.  46,  1  Cumi 

••  Payne  v.  Bullard,  23  Miss.  88;  Upton  v.  Tribil 
Caa.  PriT.  Ck>rp.  824;  Slee  v.  Bloom,  19  Johns.  (N.  ' 
Cow  T.  Badger,  67  N.  Y.  294;  Fehr  ▼.  Gasch  (111.)  4 
cases  there  dted. 

TO  Pajne  t.  Bollard,  28  Miss.  8& 
Clk.Pr.Corp.— 86 
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who  deal  with  it  on  the  faith  of  the  stock  being  full  paid,  and,  if  the 
corporation  becomes  insolvent,  the  original  holders  of  such  stock,  and 
purchasers  with  notice,  may  be  held  liable  for  its  full  par  value  for 
the  payment  of  creditors.^* 

(3)  When  the  corporation  is  an  active  and  going  concern,  it  may 
issue  stock  at  its  market  value,  instead  of  its  par  value,  either  In  pay- 
ment of  a  debt,  or  to  raise  money  or  purchase  property  necessary  for 
carrying  on  its  business;  and  if  the  stock  is  issued  as  full  paid,  and 
the  transaction  is  in  good  faith,  the  holders  of  the  stock  will  not  be 
liable  to  creditors.'* 

(4)  If  stock  is  issued  as  a  bonus,  and  without  consideration,  the 
holders  will  be  liable  for  the  par  value  of  the  stock  to  creditors 
who  deal  with  the  corporation  on  the  faith  of  the  stock  being  full 
paid.     The  contrary  is  held  in  New  York.'* 

(5)  In  any  case,  only  those  creditors^ who  have  dealt  with  the  cor- 
poration on  the  faith  of  the  stock  being  full  paid  can  complain. 
Therefore  the  holders  of  stock  issued  as  full  paid,  without  being  paid 
in  fact,  are  not  liable  (a)  to  persons  who  became  creditors  before  the 
stock  was  issued,  (b)  or  who  became  creditors  with  knowledge  of  the 
facts." 

(6)  In  the  absence  of  constitutional  or  statutory  prohibition,'  stock 
may  be  paid  for  in  property  or  services,  if  they  are  such  as  the  cor- 
poration has  the  power  to  purchase  or  engage;  and,  by  the  weight 
of  authority,  the  transaction  will  be  valid  as  against  creditors,  if  it 
was  free  from  fraud,  though  the  property  may  in  fact  have  been 
worth  less  than  the  stock.  If  the  overvaluation  is  intentional  the 
transaction  is  fraudulent,  as  a  matter  of  law,  and  obvious  and  gross 
overvaluation,  if  unexplained,  is  conclusive  evidence  of  intentional 
overvaluation.'* 

(7)  These  rules  are  to  some  extent  inapplicable  under  peculiar  con- 
stitutional or  statutory  provisions  in  force  in  some  states." 

Profits  amd  Di/vidends* 

Until  dividends  have  been  declared,  the  surplus  profits  are  part  of 
the  assets  of  the  company,  and  do  not  belong  to  the  stockholders, 
even  though  the  circumstances  are  such  that  a  dividend  ought  to  be 

T2  Ante,  p.  372.  t*  Ante,  p.  378.  »•  Ante,  p.  379. 

7  8  Ante,  p.  875.  T>  Ante,  p.  383.  tt  Ante,  p.  384. 
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declared;^'  and  therefore,  where  a  corpoi 
before  its  surplus  profits  have  been  set  apai 
declaring  a  dividend,  the  surplus,  as  well  a 
be  applied  to  satisfy  its  debts,  to  the  exclu 
stockholders.^*  Where,  however,  while  th€ 
dividend  is  lawfully  declared,  and  money  or 
specifically  set  apart  as  a  fund  appropriated 
of  each  stockholder  is  thereby  severed  from 
corporation,  and  becomes  his  individual  ] 
claims  of  creditors.**  Insolvency  of  the  cor 
has  been  declared  and  set  apart  does  not  def 
holders  to  their  shares,  as  against  creditors.^ 

Dwersion  of  Gwpital — Uncmthorized  Dwic 
The  directors  of  a  corporation  cannot  law: 
re(iuired  to  enable  the  corporation  to  do  bu 
distributing  it  among  the  stockholders,  or  I 
distributing  funds  as  dividends  when  ther 
The  whole  capital  stock  of  a  corporation  is 
but  bona  fide  purchasers,  for  the  payment  o\ 
contracted  on  the  faith  of  it;  and  it  canm 
uting  it,  either  directly  or  indirectly,  amon( 
is  done,  the  stockholders  may  be  compellec 
benefit  of,  creditors.  Such  a  distribution 
creditors.** 

Dividends  cannot  lawfully  be  paid  exce 
earned  by  the  company.  This  is  express 
some  jurisdictions,  but  the  rule  is  so  even  f 
ment  of  dividends,  when  they  cannot  law! 
pair  the  capital  stock,  is  a  fraud  upon  crc 

Ti  Ante,  p.  340. 

f  Scott  Y.  Fire  Co.,  7  Paige  (N.  T.)  108;  ante, 

so  In  re  Le  Blanc,  14  Han,  8,  76  N.  Y.  598;    U 
Cli.  (N.  Y.)  657. 

•lid. 

s>Wood  T.  Dnmmer,  3  Mason,  808,  Fed.  Caa. 
Priv.  Corp.  805;  Bartlett  v.  Drew,  57  N.  Y.  587; 
Gratz  ▼.  Redd,  4  B.  Men.  (Ky.)  178,  194. 

»  Ante,  p.  344. 
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distribntion  of  the  capital  among  the  stockholders,  and  the  stock- 
holders who  receive  the  same  may  be  made  to  account  and  refund 
for  the  benefit  of  creditors.**  Besides  this,  by  statute,  in  many  juris- 
dictions, officers  of  a  corporation  are  made  liable  for  its  debts  if  they 
pay  dividends  when  there  are  no  funds  out  of  which  they  may  law- 
fully be  paid,  and  they  may  render  themselves  liable  at  common  law.*" 
But,  if  dividends  are  paid  by  a  corporation  when  it  may  lawfully  pay 
them,  the  stockholders  cannot  be  compelled  to  refund,  at  the  suit  of 
creditors,  upon  the  corporation's  subsequently  becoming  insolvent.** 

Preferred  Stockholdera. 

Ordinarily  holders  of  preferred  stock  in  a  corporation  are  not  to 
be  regarded  as  creditors,  though  the  stock  may  have  been  issued  by 
the  corporation  for  the  purpose  of  raising  money;  but  they  are  to  be 
regarded  as  stockholders,  and  they  cannot  claim  the  right  to  corpo- 
rate assets  until  the  rights  of  creditors  have  been  satisfied.*^  The 
issue  of  preferred  stock,  however,  may  take  the  form  of  a  loan,  so  as 
to  give  the  holders  the  standing  of  creditors.** 

SAME-^STATUTOBY  LIABILITY  OF  STOCKHOLDERS. 

227.  In  most  of  the  states,  statutes  have  been  enacted 
Tvift^iriTig  stockholders  individually  liable  to  some  ex- 
tent for  corporate  debts.  The  statutes  vary  in  the 
different  states.    They  are  srenerally 

(a)  Statutes  making  stockholders  jointly  and  severally 

liable,  absolutely  and  unconditionally,  for  all  the 
debts  of  the  corporation. 

(b)  Statutes  making  them  so  liable  until  the  ivhole  cap- 

ital stock  is  paid  in,  and  a  certificate  thereof  filed 
or  recorded. 

(c)  Statutes  making  them  liable,  absolutely  and  uncon- 

ditionally, to  an  amount  equal  to  the  amount  of 

•«  Wood  T.  Dummer,  supra;  Bartlett  t.  Drew,  supra;  Main  t.  Mills,  6  Bias. 
dS,  Fed.  Gas.  No.  8,974;  Oratz  t.  Redd,  4  B.  Mon.  (Ky.)  178,  189,  191;  Reid  ▼. 
Manufacturing  Co.,  40  Ga.  98,  104;  ante,  p.  353. 

•s  Post,  pp.  605,  609.  >Y  Ante,  p.  865. 

••  Reid  T.  Manjufacturing  Oo.,  40  Ga.  08.       «•  Ante,  p.  367. 
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Stock  held  by  them,  in  addit 
may  be  due  on  the  stock, 
(d)  Statutes  reqtilring  certain  ac 
filing  of  annual  statements,  f 
ers  individually  liable  for  c< 
ure  to  comply. 

228.  In  a  number  of  states  there  i 

visions  imposing  individual 
holders.  Such  provisions  are 
fix  the  liability,  so  that  the^ 
legislation  to  give  them  effec 

229.  Some  of  the  statutes  impose 

as  in  (a),  (b),  and  (c),  supra, 
posed  by  others  is  penal,  a 
nature  of  the  contractual  lis 
each  case  upon  a  constructio] 
liability  may  be  either 

(a)  In  the  nature  of  that  of  a  sure 

(b)  Or  it  may  be  original,  as  print 

230.  In  regard  to  the  statutory  lia 

the  following  points  may  be  p 

(a)  Where  a   statute   makes   stoc 

liable  on  dissolution  of  the  c 
vency,  and  an  assignment  fc 
ment  of  an  assignee  in  ban! 
or  a  receiver,  is  equivalent  t 

(b)  The   words  ''debts,"   ''demcmc 

statute, 

(1)  In  some  states  are  held 

arising  from  contract, 

(2)  In  others  they  are  held 

unliquidated  damages 

(c)  A  statute  making  stockholde] 

''servants  and  laborers"  for 
servants  performing  manua 
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(d)  The  legislature  may  impose  individual  liability  npon 

stockholders  of  existing  corporations,  if  the  po'wer 
to  alter,  amend,  or  repeal  the  charter  is  reserved, 
but  not  otherwise. 

(e)  The  legislature  may  repeal  a  statute  imposing  indi- 

vidual liability  after  a  debt  is  contracted,  if  the 
liability  is  penal,  but  not  if  it  is  oontractuaL 

(f)  The  statutes  have  no  extraterritorial  operation    if 

they  are  penal,  but  it  is  otherwise  if  they  are  con- 
tractual. 

The  statutes  imposing  individual  liability  upon  stockholders  for 
corporate  debts  vary  so  much  in  the  different  states  that  it  is  im* 
possible  to  lay  down  general  rules  that  will  apply  in  all  cases.  There 
are  some  rules  and  principles,  however,  which  are  of  very  general  ap- 
plication, and  these  may  be  shown,  leaving  the  student  to  examine  the 
statutes  and  decisions  of  his  own  state.  On  some  questions  it  will  be 
found  that  the  courts  do  not  agree. 

The  statutory  liability  of  stockholders  to  creditors  may  be  excluded 
by  express  agreement  between  the  corporaticm  and  creditors  at  the 
time  the  debt  is  contracted.'* 

Unpaid  InatalkrieTUs  of  Subscriptions. 

In  almost  all  of  the  states,  constitutional  provisions  have  been 
adopted,  or  statutes  have  been  enacted,  expressly  declaring  stock- 
holders liable  for  debts  of  the  corporation  to  the  extent  of  all  unpaid 
installments  on  stock  owned  by  them,  or,  in  some  states,  on  stock 
transferred  by  them  for  the  purpose  of  defrauding  creditors.  Such 
liability  exists,  however,  independently  of  any  statutory  provision, 
and  has  already  been  considered.*^  We  are  concerned  in  this  section 
only  with  the  liability  of  stockholders  to  creditors  of  the  corporation 
which  is  imposed  by  statute,  and  which  does  not  exist  independently 
of  the  statute. 

UnU/rrdted  Statutory  Liabiliiy. 

Sometimes,  but  not  often,  stockholders  are  made  jointly  and  sev- 
erally liable,  absolutely  and  unconditionally,  for  all  the  debts  of  the 
corporation.     Sudi  a  statute  does  away  altogether  with  the  common- 

•»  Brown  v.  Slate  Co..  134  Mass.  590.         •©  Ante,  p.  559. 
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law  exemption  of  members  from  indiTldi 
debts,  and,  in  effect,  renders  them  liable  as  ] 

Limited  Stabiiory  lAoMUty, 

More  general  statutes  are  those  imposii 
many  states  each  stockholder  in  certain  corj 
ly  liable  for  the  debts  of  the  corporation,  '^t< 
or  owned  by  him."  Such  a  statute  createi 
liability  on  the  part  of  each  stockholder,  in  ( 
of  his  stock,  in  addition-  to  his  liability  t 
stock,  and  not  merely  for  the  amount  due  on 
in  such  a  case  is,  in  most  states,  held  to  be  o 
are  liable  as  principal  debtors,  substantiall,! 
except  that  the  liability  of  each  is  limitti 
amount  of  his  stock.**  The  national  bank 
shareholders  of  every  national  banking  asi 
dividually  responsible,  equally  and  ratably, 
for  all  contracts,  debts,  and  engagements  <[ 
extent  of  the  amount  of  their  stock  therein 
in  addition  to  the  amount  invested  in  sue: 
act,  it  will  be  noticed,  the  shareholders  are 
solvency  of  one  stockholder,  or  his  being  I 
the  court,  does  not  in  any  wise  affect  the  1 
the  bank  itself,  in  such  case,  holds  any  of 
all  respects  as  if  such  stock  were  in  the  han 
the  extent  of  the  several  liability  of  the 
puted  accordingly.''  •* 

A  stockholder  is  not  liable  at  law  for  coi 
ute  making  him  liable  to  the  amount  of  his 

•1  See  Coming  ▼.  McOallough,  1  N.  T.  47. 

•s  McDonneU  t.  Insurance  Co.,  85  Ala.  401,  C 
man,  8  Cow.  (N.  Y.)  887;  Root  t.  Siunock,  120  ] 
▼.  White,  14  Wis.  700;    Willis  t.  Mabon,  48  Mil 

•>  Coleman  v.  White,  14  Wis.  700. 

•«  Rev.  St.  U.  S.  §  5151.  The  statute  except 
association  then  existing  under  state  laws,  hav 
capital  actually  paid  in,  and  a  surplus  of  20  pei 
that  they  shall  be  liable  only  to  the  amount  inves' 

•B  U.  S.  ▼.  Knox,  102  U.  S.  422. 
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paid,  on  account  of  the  debts  of  the  corporation,  a  sum  equal  to  the 
amount  of  his  stock,  in  addition  to  paying  for  his  stock,  or  where  he 
is  himself  a  creditor  of  the  corporation  to  that  extent** 

Statutory  Liability  UntU  Capital  ia  Paid  in. 

In  a  number  of  states,  stockholders  are  made  jointly  and  seyerally 
liable  for  debts  of  the  corporation  until  the  whole,  or  a  specified  pro- 
portion, of  the  capital  stock  is  paid  in,  and  a  certificate  thereof  is 
made  and  recorded  or  filed  as  prescribed  in  the  statute.  In  some 
states  the  liability  is  unlimited,  while  in  ojliers  they  are  made  liable 
only  to  the  amount  of  their  stock;  that  is,  as  we  have  seen,  to  an 
amount  equal  to  the  amount  of  their  stock  in  addition  to  any  amount 
that  may  have  been  paid  or  that  may  be  due  on  their  stock.*^  The  fact 
that  a  stockholder  has  fully  paid  for  his  stock  does  not  relieve  him 
from  liability,  under  such  statutes,  if  the  capital  stock  of  the  com- 
pany, or  the  required  proportion,  is  not  paid  in,  and  the  certificate 
made  and  recorded  or  filed.  Two  things  are  necessary,  under  these 
statutes,  to  end  the  stockholders'  liability.  The  whole  capital  stock, 
or  the  prescribed  proportion  thereof,  must  be  paid  in,  and  the  cer- 
tificate must  be  recorded  or  filed.**  The  certificate  is  not  conclusiye 
evidence,  as  against  creditors,  that  the  capital  stock  has  been  paid.'* 
The  question  of  liability  under  such  statutes  as  these  frequently  arises 
in  cases  where  stock  is  paid  for  in  property,  and  it  is  claimed  that  the 
property  was  taken  at  an  overvaluation.  We  have,  in  a  preceding 
chapter,  considered  the  effect  of  such  payments.* •• 

If  the  capital  stock  is  increased  after  the  original  stock  has  all  been 
paid  in,  the  liability  of  holders  of  the  original  stock,  who  refuse  to  take 
the  new  stock,  is  not  revived  under  a  statute  making  stockholders 
liable  for  the  debts  of  the  corporation  until  its  whole  capital  stock  is 
paid  in,  and  a  certificate  of  the  fact  recorded  or  filed.  The  liability  in 
such  a  case  rests  solely  upon  the  holders  of  the  new  stock.*** 

B6  Garrison  v.  Howe.  17  N.  Y.  468;    Mathez  t.  Neidig,  72  N.  X.  100;   post, 
p.  603. 
•T  Note  02,  snpnu 

•8  Veeder  t.  Mudgett,  95  N.  Y.  296. 
••Id. 

100  Ante,  p.  ail). 

101  Sayles  v.  Brown,  40  Fed.  8,  W.  D.  Smith,  Gas.  Oorp.  107;  Veeder  t.  Mad- 
gett,  95  N.  Y.  295. 
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Constitvtiofud  Provisions. 

In  a  number  of  states  there  are  eonstitui 
stockholders  liable,  to  a  greater  or  less  ei 
corporation.  Wliether  these  provisions  are 
they  require  statutory  enactment  to  carry 
upon  a  construction  of  the  language  of  the 
Mitchell  in  a  Minnesota  case,  the  nature  an< 
posed  is  fixed  by  the  provision  itself,  so  thi 
an  examination  and  construction  of  its  ot 
language  used  indicating  that  the  subject 
ture  for  action,  the  provision  should  be  c( 
and  its  language  as  addressed  to  the  courts 
constitutional  provision  that  ''each  stock) 
•  •  •  [with  certain  exceptions]  shall  I 
stock  held  or  owned  by  him"  was  self-exec 
hand,  the  provision  leaves  anything  to  be  fi: 
given  effect,  or  if,  on  a  construction  of  tl 
light  of  other  provisions  bearing  upon  th( 
that  it  is  addressed  to  the  legislature,  and 
the  provision  cannot  be  regarded  as  self-e 

Ilff'ect  of  Dissolution  of  (Jorporoibion* 

The  dissolution  of  a  corporation  by  its  o' 
ceasing  to  act  as  a  corporation,  does  not  d( 
itors  to  enforce  the  statutory  liability  of  si 

Natfwre  of  Stockholders'^  Liability — Penal 
The  liability  of  stockholders  under  soi 
while  under  others  it  is  penal,  lliis  disi 
For  instance,  penal  statutes  have  no  exti 
bility  for  a  penalty  does  not  survive  the 
The  effect  of  the  statute,  and  not  the  form, 
A  statute  which  directs  or  prohibits  some 

102  Willis  T.  MaboD,  48  Minn.  140,  50  N.  W. 
If  provided  for  does  not  show  that  the  provision  w 
bilitj  being  imposed,  the  law  furnishes  a  remedj 

los  French  v.  Teschemaker,  24  Cal.  518;    Morlc 

10*  Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W, 
60  N.  Y.  548. 

105  Diversey  t.  Smith,  108  lU.  878. 


570  BIGHTS   AND  REMEDIES   OF   CREDITORS.  (Gh.   14 

feituie  for  its  transgression,  is  a  penal  statute.  Therefore  a  statute 
providing  that  a  corporation  shall  not  transact  business  until  certain 
preliminaries  have  been  complied  with,  and  that,  if  it  does,  the  mem- 
bers shall  be  personally  liable  to  the  creditors,  has  been  held  to  im- 
pose a  penalty.*"*  So,  where  the  cori^ration  is  required  to  file  an- 
nually a  certificate  setting  forth  certain  facts,  such  as  the  amount 
of  assessments  voted  by  the  company  and  actually  paid  in,  and  the 
amount  of  all  existing  debts,  and  it  is  provided  that,  if  it  shall  fail  to 
do  so,  all  the  stockholders  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company,  the  liability  thus  imposed  is  penal,  and  not 
contractual.**^ 

But  the  liability  under  a  statute  providing  that  all  stockholders 
shall  be  severally  or  jointly  and  severally  liable  individually  to  the 
creditors  of  the  corporation,  to  an  amount  equal  to  the  amount  of 
their  stock,  for  all  debts  or  contracts  made  by  the  company,  until  the 
whole  amount  of  the  capital  stock  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  filed,  is  not  in  the  nature  of  a  penalty,  but  a  liability 
arising  upon  a  contract.***  The  same  is  true  of  a  statute  making 
stockholders  liable,  absolutely  and  unconditionally,  for  the  debts  of 
the  corporation,  or  liable  to  the  extent  of  their  stock,  as  in  the  national 
banking  act.*** 

SofTM — NoU/ure  of  (hrvi/ra^ctual  LiahQMy. 

The  statutory  or  constitutional  liability  of  stockholders  ex  con- 
tractu for  corporate  debts  to  the  amount  of  their  stock,  though  sui 
generis,  is  in  some  cases,  but  not  in  all,  in  the  nature  of  the  liability 
of  a  surety  or  guarantor.***    Sometimes  it  is  said  to  be  that  of  a 

loa  Id. 

107  Sayles  t.  Brown,  40  Fed.  8,  W.  D.  Smith,  Oas.  Corp.  107;  Wins  t.  Slater 
(R.  I.)  35  AU.  802. 

101  Flasli  y.  Conn.  109  U.  S.  871,  3  Sap.  Ct.  263;  Id.,  16  Fla.  428,  26  Am. 
Rep.  721;    Guylcendall  y.  Miles,  10  Fed.  842. 

100  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct.  788;  Cochran  v.  Wiechers,  119 
N.  Y.  399,  28  N.  E.  803;  Grand  Rapids  Say.  Bank  t.  Warren,  52  Mich.  557,  18 
N.  W.  356;  Coming  y.  McCullough,  1  N.  Y.  47;  Queenan  y.  Palmer,  117  111. 
619,  7  N.  B.  613;  Hencke  v.  Twomey,  58  Minn.  650,  60  N.  W.  667,  W.  D. 
Smith,  Cas,  Corp.  106. 

110  WilUs  y.  Mabon,  48  Minn.  140,  50  N.  W.  1110.  It  was  therefore  held  in 
this  case  that  the  insolyent  law,  providing  that  the  release  of  an7  debtor  onder 
the  act  should  not  discharge  ''any  other  party  liable  as  sarety,  guarantor,  or 
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gnarantor  or  surety  or  partner,^**  but  it  is 
far.  In  some  respects  it  is  similar,  but  in 
ent.*"  "The  truth  is,"  says  Mr.  Taylor,  "tl 
under  statutes  imposing  individual  liabilil 
ness  Is  the  liability  of  shareholders  under  si 
of  it  as  the  liability  of  guarantors,  or  the 
call  it  what  it  is  not."  "■  The  nature  of 
upon  the  particular  statute.  It  may  be  in 
of  a  surety  or  guarantor,  or  it  may  not.  ' 
a  bank  provided  that  the  persons  and  pre 
should  be  "at  all  times  liable,  pledged  and 
of  the  bills  and  notes  of  the  bank,  at  any  ti 
the  number  of  shares  that  each  individual 
it  was  held  that  the  stockholders  were  liabl 
the  bills  of  the  bank  at  their  face,  aiter  th 
to  the  bank  and  payment  refused,  althoug 
had  assets  in  his  hands  sufficient  to  pay  th 
ute  making  stockholders,  upon  default  of 
ment  of  any  debt,  individually  responsible, 
individually  liable  for  an  amount  equal  to 
it  has  been  held  that  the  liability  of  the  st 

otherwise  for  the  same  debt,"  included  stockho 
debtfl  of  the  corporation.  Bee,  also,  National  Loa 
walner,  100  Pa.  St.  100,  46  Am.  Rep.  359. 

lii  Hanson  v.  Donkersley,  87  Mich.  184.    But  ( 
Warren,  52  Mich.  557,  18  N.  W.  856. 

lis  In  Grand  Rapids  Sav.  Bank  y.  Warren,  si 
tice  Ooolej:  **The  shareholder,  it  is  tme,  occup 
position  of  surety  for  the  bank  [citing  Hansen  ^ 
something  more  than  a  surety;  he  is  one  of  the 
the  very  terms  of  the  association,  he  is  deemed  t 
the  bank  contracts.*' 

iiiTayl.  Corp.  §  714. 

11  ♦  Hatch  V.  Burroughs,  1  Woods,  439,  Fed.  C 
V.  McCullough,  2  Denio  (N.  Y.)  123;  Hyman  t 
tJ2;  Parrott  v.  Colby,  6  Hun  (N.  Y.)  57,  71  : 
Walker,  76  N.  Y.  521.  An  extension  of  the  d 
stockholders'  consent,  does  not  release  them  frc 
lease  one  who  was  strictly  a  surety  or  guara 
(Mass.)  669. 
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the  same  as  the  liability  of  partners,  except  that,  in  the  latter  case, 
they  are  only  liable  to  the  amount  of  their  stock.*** 

The  liability  under  a  statute  making  stockholders  liable  for  corpo- 
rate debts  until  the  capital  stock  is  paid  in,  and  a  certificate  thereof 
filed,  has  been  held  to  be  unconditional,  original,  and  immediate,  and 
not  collateral  to  the  liability  of  the  corporation,  nor  in  any  degree  de- 
pendent upon  the  insufilciency  of  the  corporate  assets.^** 

WhU  ConstituteB  ^^Disaol/uUan.^^ 

A  statute  making  stockholders  liable  for  debts  of  the  corporation  at 
the  time  of  its  dissolution  does  not  mean  a  dissolution  by  expiration 
of  the  charter,  or  by  action  of  the  state.  A  dissolution,  so  as  to  ren- 
der stockholders  liable  under  the  statute,  is  effected  by  its  total  insol- 
vency,  and  the  appointment  of  a  receiver,  or  an  assignee  in  bank- 
ruptcy or  insolvency,  to  take  charge  of  its  property  and  wind  up  its 
business,  or  an  assignment  for  the  benefit  of  creditors,  and  suspension 
of  business.**^ 

But  a  right  of  action  does  not  accrue  against  stockholdera  upon  the 
corporation  becoming  insolvent  in  the  sense,  simply,  that  its  proi)erty 
is  insufficient  for  the  payment  of  its  debts,  nor  upon  the  appoint- 
ment of  a  receiver  merely  for  the  purpose  of  carrying  on  its  business^ 
and  not  account  of  its  insolvency,  or  to  wind  up  its  business.*** 

''jP^fe,"  *'i?^ma7U&,"  etc.^  witkm  the  StattUes. 

There  is  some  difference  of  opinion  in  the  construction  of  the  word 
"debts"  or  "demands"  or  "dues,"  used  in  the  statutes  under  considera- 
tion. It  has  been  held  that  the  term  "debt"  does  not  include  un- 
liquidated claims  for  damages  for  torts  of  the  corporation,  for  which 
no  judgment  has  been  recovered,  but  is  intended  to  include  only  "those 
obligations  arising  on  express  and  implied  contracts,  growing  out  of 
dealings  between  the  corporation  and  other  corporations  or  individ- 

11 B  Schalucky  T.  Field,  124  111.  617,  16  N.  E.  904;  Thompson  t.  Meiaser,  10& 
111.  359;    Fuller  v.  Ledden,  87  111.  310;    Coming  v.  McCullough,  1  N.  Y.  47. 

lie  Manufacturing  Co.  v.  Bradley,  105  U.  8.  176. 

117  Slee  y.  Bloom,  19  Johns.  (N.  Y.)  456;  Briggs  v.  Penniman,  8  Cow.  (N.  Y.> 
387;  McDonnell  v.  Insurance  Co.,  85  Ala.  401,  5  South.  120;  Barrick  t.  Gilford, 
47  Ohio  St.  180,  24  N.  E.  259;  Bronson  t.  Schneider,  49  Ohio  St  488,  83  N.  BL 
233;    YonngloTe  v.  Lime  Co.,  49  Ohio  St.  663,  33  N.  E.  234. 

kis  Bronson  t.  Schneider,  supra;  Youngloye  y.  Lime  Co.,  snpra. 
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ttalSy  where  the  financial  condition  of  sndi  c< 
be  the  foundation  of  credit."  **•  Some  cour 
statutes  cover  a  demand  for  unliquidated 
tort.***  A  judgment  for  a  tort  is  an  "indebt 
ing  of  a  statute.*** 

The  statutory  liability  of  members  of  a  co 
tends  to  debts  contracted  in  another  state, 
debts  to  the  same  extent  as  for  debts  contr: 

Debts  Due  Clerks^  Laborers^  etc. 

In  some  states  a  liability  is  imposed  by  i 
for  debts  due  clerks,  servants,  and  laborers : 
the  corporation.  Of  course,  the  statutes  va 
A  foreman  or  superintendent  who  is  not  an 
but  an  employ^,  has  been  held  a  servant, 
statute  making  stockholders  liable  for  debts 
laborers  for  services,"  though  he  does  not 
But  a  bookkeeper  employed  at  a  yearly  si 
within  a  statute  imposing  liability  for  debts  < 
apprentice,"  as  it  was  considered  that  the 
include  only  persons  performing  menial  or  d 
ices  of  that  class  of  persons  who  look  to  th 
for  present  support,  from  whom  the  compa 
and  to  whom  its  future  ability  to  pay  is  < 
has  also  been  held  that  a  traveling  salesma 
the  meaning  of  such  statutes.**^ 

ii«  Doolittle  V.  Marah,  11  Neb.  248,  9  N.  W.  5 
"demands."  in  a  New  York  statute,  did  not  inclu 
•on  of  a  bridge  of  the  corporation  being  out  of  rep 
Wend.  (N.  Y.)  58.  So  in  Massachusetts  it  has  b 
infringement  of  letters  patent  is  not,  before  judgm 
making  officers  liable.     GhUd  y.  Iron  Works,  137 

i»o  Rider  V.  Pritchey,  40  Ohio  St  285,  30  N.  E. ' 
word  "dues."     Carver  v.  Manufacturing  Ck>.,  2  St< 

i«i  Powell  T.  Railway  Co.,  36  Fed.  726. 

i>>  Hutchins  v.  Mining  Co.,  4  Allen  (Mass.)  580 

1"  Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W. 
66  Wis.  466,  13  N.  W.  452. 

la*  Wakefield  v.  Fargo,  90  N.  Y.  213. 

116  Jones  V.  Avery,  50  Mich.  326,  15  N.  W.  40 


574  RIGHTS   AMD   REMEDIES   OF  CREDITORS.  (Ch.  14 

Mocepted  Classes  of  Oorpcraiions. 

Sometimes  the  statutes  except  certain  corporations  from  thetr  oper- 
ation. Thus,  Minnesota  corporations  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or  mechanical  business  are 
excepted.  To  come  within  such  an  exception  a  corporation  must 
have  been  organized  exclusively  for  carrying  on  a  manufacturing  o/r 
mechanical  business.  If  the  purpose  for  which  a  corporation  is  form- 
ed, as  stated  in  its  articles  of  association,  is  to  carry  on  a  manufactur- 
ing or  mechanical  business,  and  also  some  other  and  distinct  kind  of 
business,  not  properly  incidental  to  or  connected  with  the  former,  it 
will  not  be  within  the  exception.*** 

jRdease  or  Discharge  of  Corporation. 

Where  the  statute  makes  stockholders  liable  for  the  debts  and  con- 
tracts of  the  corporation  jointly  with  the  corporation,  there  must  be  a 
debt  due  from  the  corporation,  to  render  a  stockholder  liable.  If  a 
creditor  of  the  corporation,  therefore,  releases  the  corporation  from 
the  debt,  in  iu  solvency  proceedings  or  otherwise,  there  is  no  longer 
any  debt  upon  which  he  may  hold  the  stockholders.  l%e  liability  of 
the  stockholders  is  in  the  nature  of  the  liability  of  partners  for  a  debt 
of  the  firm,  and  whatever  releases  the  corporation  releases  them 
also."^ 

OcmstitiUional  Zmo — Laws  Affecting  Eodstmg  Corporations. 

If  the  legislature  has  reserved  the  right  to  amend,  alter,  or  repeal 
the  charter  of  a  corporation,  it  may,  by  a  law  passed  after  incorpora- 
tion, impose  individual  liability  upon  the  stockholders  for  corporate 
debts.*'*  And  it  has  been  held  that  it  can  do  so  even  where  the  power 
of  alteration,  amendment,  or  repeal  has  not  been  reserved ;  that  such 
a  law  is  not  unconstitutional  as  impairing  the  obligation  of  the  con- 
tract between  the  stockholders  and  the  state  as  evidenced  by  the 
charter.*** 

is«  State  y.  Minnesota  Thresher-Manurg  Co.,  40  Minn.  213,  41  N.  W.  1020; 
Mohr  y.  Eleyator  Oo„  40  Minn.  843,  41  N.  W.  1074;  Arthur  y.  Willius,  44 
Minn.  409,  46  N.  W.  851;    Densmore  y.  Shepard,  46  Minn.  64,  48  N.  W.  628. 

itT  Mohr  y.  Eleyator  Co.,  40  Minn.  343,  41  N.  W.  1074. 

i«8  Ante,  p.  216;   Sleeper  y.  Goodwin,  67  Wis.  577,  31  N.  W.  336w 

IS*  Ante,  p.  210,  note;  Gray  y.  Coffin,  9  Cnsh.  (Mass.)  182. 
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Sams — Repeal  or  Gh/mge  of  Lan/o. 

It  has  been  generally  held  that,  where  t  ! 

stockholders  for  debts  and  contracts  of  the  i 

the  claim  of  a  creditor  of  the  corporatioi  i 
within  the  protection  of  the  clause  of  the  f  e< 

ing  laws  impairing  the  obligation  of  contr  : 

where  a  statute  or  the  charter  of  a  corp  * 

stockholders  liability  for  the  debts  of  the  c(  | 
their  stock,  an  act  or  constitutional  provisic 

amending  the  charter  so  as  to  take  away  t  i 

tional  and  yoid  as  to  existing  creditors.^*^  ' 
however,  to  the  contrary.***     Certainly  th 

the  form  of  remedy  for  enforcing  the  liabil  ; 

ExtraiterrUorial  J^ect  of  StatiUea. 

If  the  statute  imposing  liability  on  stoc  '. 
corporation  is  penal,  it  has  no  operation 
state,  for  penal  statutes  have  no  extraterrit*  i 
a  Rhode  Island  statute  requiring  a  corporat  i 
tificate  setting  forth  the  amount  of  assessme  i 
and  actually  paid  in,  and  the  amount  of  th< 
that,  if  it  should  fail  to  do  so,  all  the  stock  i 
and  severally  liable  for  all  the  debts  of  the  < 
the  statute,  being  penal,  imposed  no  Hal 
forced  against  stockholders  in  Maryland.*** 

If,  on  the  other  hand,  the  liability  is  contr 
ty  for  corporate  debts  is  imposed  until  the  c 
it  may  be  enforced  in  another  state  by  any  cc 
the  subject-matter  and  the  parties.*** 

i>»  Hathorne  t.  Galef,  2  Wall.  10;    Grand  RaD 

Mich.  557,  18  N.  W.  856;    McDonnell  t.  Insurai 

120. 
iti  Coffin  T.  Rich,  45  Me.  507.  71  Am.  Dec.  55U 
iss  Fourth  Nat  Bank  t.  Francklyn,  120  U.  S.  7 
Its  Sayles  t.  Brown,  40  Fed.  8,  W.  D.  Smith,  C 

y.  McLean,  12  AUen  (Mass.)  438. 
ii«  Flash  T.  Conn,  109  U.  S.  871,  8  Sup.  Ct.  2 

173;    Guykendall  v.  Miles^  10  Fed.  342. 
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8AMB— WHO  ABB  UABLE  AS  STOCKHOLDEBS  UNDEB  THE 

STATUTES. 

23L  Those  who  appear  on  the  books  of  the  corporation 
are  prima  facie  liable  under  the  statutes  as  stock- 
holders.   But  there  are  some  exceptions: 

(a)  A  person  is  not  liable  if  stock  is  registered  in  Ms 

name,  without  his  knowledge  or  consent,  express 
or  implied. 

(b)  As  to  the  effect  of  a  transfer  of  shares,  the  authori- 

ties are  conflicting: 

(1)  In  some  states  the  transferror  is  relieved  from 

liability,  and  the  transferee  takes  his  place. 

(2)  In  others,  the  transferror  remains  liable    fox 

debts  contracted  while  he  w^as  owner  of  the 
shares,  and  no  liability  therefor  attaches  to 
the  transferee. 

(3)  In  others,  both  are  liable  for  debts  contracted 

while  the  transferror  owned  the' shares. 

(4)  Generally  this  question  is  settled  by  the  express 

terms  of  the  statute. 
(6)  Where  the  shares  are  transferable  on  the  books 
of  the  corporation  a  transferror  is  not  relieved 
from  liability  unless  he  has  his  transfer  reg- 
istered, or  takes  due  steps  to  have  it  done. 

(6)  A  transfer  to  a  person  who  is  incapable  of  hold- 

ing the  stock  and  of  assuming  liability  in  re- 
spect thereto  does  not  relieve  the  transferror 
from  liability. 

(7)  Nor  is  he  relieved  by  a  transfer  to  an  insolvent 

person  for  the  purpose  of  escaping  liability, 
Tvhen  he  Imows  the  corporation  to  be  insolvent. 

(8)  Nor  is  he  relieved  by  a  colorable  transfer. 

(9)  Nor  is  he  relieved  by  a  transfer  after  the  corpo- 

ration has  become  insolvent  and  ceased  to  do 
business. 
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(10)  Where  stock  transferable  on  the  books  of  the 

corporation  is  transferred  to  a  pledgee,  trustee, 
etc.,  he  is  personally  liable  thereon  if  he  ap- 
pears on  the  books  as  the  absolute  owner, 
but  not  otherwise. 

(11)  Creditors  must  elect  whether  to  hold  the  real 

or  the   apparent  owner.    They  cannot  hold 

both. 
(0)  Married  women,  if  capable  of  holding  stock,  are  sub- 
ject to  the  statutory  liability,  though  they  may  not 
have  capacity  to  contract,  as  the  liability  is  im- 
posed by  statute. 

(d)  The  statutory  liability  survives,  as  against  the  per- 

sonal representative  of  a  deceased  stockholder,  if 
the  liability  is  contractual,  but  not  if  it  is  penal. 

(e)  Forfeiture  of  stock  for  nonpayment  of  assessments 

releases  the  stockholder  from  statutory  liability,  if 
he  thereby  ceases  to  be  a  stockholder. 

(f)  Holders  of  certificates  of  unauthorized  stock  are  not 

liable    unless    the    circumstances    estop    them    as 
against  creditors. 

Where  the  statute  makes  stock  transferable  on  the  books  of  the 
corporation,  and  makes  ^shareholders*'  or  ''stockholders"  liable  for 
the  debts  of  the  corporation,^**  the  general  mle  is  that  every  person 
in  whose  name,  as  owner,  stock  is  registered  on  the  books  of  the  cor- 
poration, with  his  knowledge  and  consent,  is  Jiable.  He  is  a  "share- 
holder^ or  '^ockholder,*'  within  the  meaning  of  the  statutes.  When 
the  name  of  an  indiyldnal  appears  on  the  stock  book  of  a  corporation 
as  a  stockholder,  the  presumption  is  that  he  is  the  owner  of  the  stock, 
and,  in  an  action  against  him  as  stockholder,  he  has  the  burden  of 
rebutting  the  presnmption.^**  To  this  rale  there  are  some  excep- 
tions.    These  will  be  pointed  out  as  we  go  along. 

tss  Ante»  p.  564,  wbere  ■ome  of  the  statutes  sre  giTCiL 
!••  TnrnbnU  t.  FtLynon,  06  U.  S.  41S. 
OIk.Fr.Cofp.— S7 
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Shares  Hsjfistered  in  Namu  of  Person  without  JUs  J^undedge. 

It  is  clear  that  a  person  cannot  be  compelled  to  become  a  stock- 
holder, and  to  assume  liability  as  snch,  without  his  consent  Mem- 
bership in  a  corporation  can  only  result  from  contract,  express  or 
implied,  and  there  can  be  no  contract  without  mutual  consent.  It 
follows  that,  if  shares  in  a  corporation  are  registered  in  the  name  of 
a  person  without  his  knowledge  or  consent,  he  cannot  be  held  lia- 
ble.*'^ He  may  become  liable,  however,  by  acquiescence  after  knowl- 
edge of  the  facts,  for  consent  in  such  a  case  will  be  implied.^**  And 
if  a  person  is  elected  to  an  office  in  the  corporation  for  which  owner- 
ship of  stock  is  a  necessary  qualification,  and  shares  are  transferred 
to  him  on  the  books,  and  he  acts  as  such  officer,  he  will  be  chargea- 
ble with  knowledge  of  the  fact  that  shares  stand  in  his  name.^** 

J^ect  of  Thmsfer  of  Shares. 

In  President,  Directors,  etc.,  of  Middletown  Bank  v.  Magill,***  un- 
der a  charter  declaring  that  members  of  a  corporation  should  at  all 
times  be  liable  for  all  debts  due  by  the  corporation,  it  was  contended 
by  the  plaintiffs,  and  held  by  two  of  the  judges,  that  the  legislature 
intended  to  subject  member?  to  the  same  liability  as  if  they  had  not 
been  incorporated, — ^that  is,  to  the  liability  of  partners, — ^and  that 
members  of  the  corporation  at  the  time  a  debt  was  contracted  became 
subject  to  a  liability  therefor,  which  continued  notwithstanding  a 
valid  sale  and  transfer  of  their  shares,  and  that  transferees  became 
liable  only  for  debts  contracted  after  the  transfer.  A  majority  of  the 
court,  however,  held  that  no  liability  attaches  under  such  a  statute 

137  StephezuB  y.  FoIIett,  43  Fed.  842.  In  this  case  it  was  held  that  a  person 
who  had  subscribed  and  paid  for  a  specified  number  of  shares  of  a  "proposed  in- 
crease*' of  the  capital  stock  of  a  national  bank  was  not  liable  as  a  shareholder, 
where  the  increase  was  never  in  fact  issued,  but  the  bank  offlciais  transferred  to 
him  instead,  on  the  books  of  the  bank,  old  stock  of  the  bank,  without  his  con- 
sent or  knowledge.  It  was  further  held  that  he  was  not  estopped  to  deny  that 
he  was  a  shareholder  by  the  fact  that  he  receiyed  a  dividend  on  the  old  shares  so 
transferred  to  him,  where  he  received  it  in  the  belief  that  it  was  paid  him  by 
virtue  of  his  subscription  to  the  new  stock.  And  see  Simmons  v.  Hill,  96  Mo. 
679,  10  S.  W.  61. 

i»»  Keyser  v.  Hitz,  133  U.  S.  138,  10  Sup.  Ct  290;  Finn  v.  Brown,  142  U.  S. 
56,  12  Sup.  Ct  136. 

i«9  Finn  v.  Brown,  supra. 

140  5  CouD.  28,  1  Cummiug,  Cas.  Triv.  Corp.  912. 
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until  the  corporate  property  fails,  and 
to  the  stockholders'  liability;  and,  the 
such  persons  only,  as  are  then  stock] 
bility,  and  that  a  valid  and  complete  ti 
of  express  charter  or  statutory  provisic 
transferror  of  all  liability  to  creditors 
statutes,  and  the  transferee  becomes  li 
On  this  point  the  decisions  in  the 
Clearly,  a  valid  transfer  relieves  the  tn 
subsequently  contracted.^  ^^     In  most  t 
that  the  transferee  of  shares  is  liable  1 
acquired  the  shares  if  he  holds  them  \^ 
be  enforced."*     But  he  is  not  liable  i 
when  the  liability  is  sought  to  be  enf orc< 
the  transferror  of  shares  is  relieved  o1 
contracted  while  he  was  a  stockholder,  il 
But  others  hold,  without  qualification, 
stock,  while  some  hold  that  he  is  liable 
or  for  any  other  reason  the  liability  cai 
though  the  transfer  was  bona  fide.^*"* 
was  held  that  the  liability  under  a  stati] 
for  the  debts  of  the  corporation  until  th« 

i«i  Ohemical  Nat  Bank  ▼.  Col  well,  182  N.  Y 

i«s  Cartis  t.  Harlow,  12  Mete.  (Mass.)  8; 
667;  Barrick  t.  Gifford,  47  Ohio  St  180,  24 
III.  850,  11  N.  B.  839;  Sayles  t.  Bates,  15  ] 
Brown,  24  Yt  197;  National  Commercial  Ba 
South.  149.  Contra.  Chesley  y.  Pierce.  82  N 
Corp.  936;  Moss  t.  Oakley,  2  Hill  (N.  Y.)  2< 
(N.  Y.)  567. 

i«s  Sayles  t.  Bates,  15  R.  I.  842,  5  Atl.  49 
Cush.  (Mass.)  188. 

1**  Dauchy  v.  Brown,   24  Vt  197;    Bond 
dent,  etc.,  of  Middleton  Bank  v.  Magi  11,  5  Con 
912.     But  see  Curtis  t.  Harlow,  12  Mete.  (^ 

i4i  Moss  ▼.  Oakley,  2  Hill  (N.  Y.)  265;  Br 
Mason  ▼.  Alexander,  44  Ohio  St  818,  7  N.  B 
St  397,  21  N.  B.  637;  Sayles  ▼.  Bates,  15 
Meek,  87  Tenn,  69,  9  S.  W.  225;  Holycke  I 
183;   Johnson  t.  Bleaching  Co.,  15  Gray  (Ma 
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a  certlflcate  thereof  recorded,  inclades  all  oersons  who  were  stock- 
holders when  the  debt  was  contracted,  and  all  persons  who  are  stock- 
holders when  the  liability  is  sought  to  be  enforced,  bnt  does  not  ex- 
tend to  persons  becoming  stockholders  after  the  debt  was  contracted, 
and  ceasing  to  be  snch  before  the  debt  becomes  payable  and  action  is 
bronght^^*     And  such  seems  to  be  the  rale  in  Massachusetts.^^^ 

Sometimes  the  statute,  as  is  the  case  with  the  national  banking  act, 
expressly  declares  that  transferees  of  stock  shall  succeed  to  the  lia- 
bilities of  the  transferror.  In  such  a  case  there  can  be  no  doubt  Hiat 
a  valid  and  complete  transfer  relieyes  the  transferror  of  liability,  and 
substitutes  the  transferee  in  his  place.^^* 

Sams — JSeffistra^ion  of  Transfer. 

Where,  by  the  charter,  or  by  statute,  shares  are  transferable  on  the 
books  of  the  corporation,  the  rule  is  that  the  person  who  appears  on 
the  books  as  owner  Is  the  one  to  whom  the  statutory  liability  at- 
taches In  order,  therefore,  that  a  shareholder  may  relieve  himself 
from  liability,  even  by  an  actual  and  bona  fide  sale  of  his  stock,  he 
must  take  all  due  precautions  to  have  tiie  transfer  properly  regis- 
tered. Thus,  where  a  shareholder  in  a  national  bank  had  sold  his 
stock  several  months  before  the  insolvency  of  the  bank,  but  the  trans- 
fer was  not  registered  on  the  books  until  the  date  of  the  bank's  fail- 
ure, and  it  did  not  appear  that  any  steps  were  taken  by  him  to  have  it 
registered,  he  was  held  subject  to  the  statutory  liability.^**  But  the 
vendee  of  shares,  who  fails  to  have  the  transfer  registered,  will  be 
liable  to  the  vendor  for  anything  which  the  latter  may  be  compelled 
to  pay  by  reason  of  his  appearing  on  the  books  as  the  owner  of  the 
shares.^** 

A  shareholder  who  has  sold  his  stock  will  not  be  liable  merely  be- 
cause the  transfer  has  not  been  made  on  the  r books,  where  he  is  not 

i««  Sayles  t.  Bates,  supra. 

147  Holyoke  Bank  ▼.  Bumham,  supra. 

14S  Johnson  ▼.  Laflin,  6  DUL  65,  Fed.  Gas.  No.  7,393,  1  Gumming,  Cas.  Priv. 
Corp.  608;  Id.,  103  U.  S.  800;  Whitney  v.  Butler,  118  U.  S.  655,  7  Sup.  Ot 
61;    Cleveland  t.  Bumhum,  55  Wis.  598,  13  N.  W.  677. 

i4»  Richmond  ▼.  Irons,  121  U.  S.  27,  7  Sup.  Ot  788;  Price  ▼.  Whitney,  28 
Fed.  297;  Irons  ▼.  Bank,  27  Fed.  591;  Johnson  ▼.  Bleaching  Co.,  15  Gray 
(Mass.)  216.     But  see,  contra,  Harpold  t.  Stobart,  ^  Ohio  St.  397,  21  N.  B.  637. 

160  Johnson  t.  UnderhiU,  52  N.  Y.  202. 
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in  any  way  to  blame  for  such  omissi    : 
that  he  has  done  all  that  a  careful  i    • 
reasonably  do  to  effect  a  transfer  o 
liable.^" 

Sams — Tranrfer  to  Peraon  IncapctbU   i 
The  transfer,  to  relieve  the  transfer   i 
to  some  one  who  is  capable  in  law  o 
and  of  assuming  the  transferror's  liab 

Same — Tramrfer  to  Ir^ftmt. 

Thus,  a  transfer  to  an  infant,  even  ii  i 
not  relieve  the  transferror  from  liabili  j 
tained  his  majority,  and  become  hims< 

Same — Trammer  to  OorporaUon. 

As  has  been  shown,  it  is  ^e  general  : 
power  to  deal  in  its  own  stock.     The   i 
declares  that  national  banking  associi  i 
or  transfer  of  shares  to  the  corporatio  i 
at  least,  if  not  expressly  prohibited,  nl  i 
to  the.  corporation  itself,  or  to  a  knowi 
change  the  relation  of  the  parties,  and  i 
from  liability  as  a  stockholder  for  tl 
But  it  has  been  held  that  a  corporation 
chases  and  holds  shares  in  another  c 
stockholder,  notwithstanding  the  ultra 
tion.^'^     If  a  stockholder  acts  in  good 

iBi  Whitney  t.  Batler»  118  U.  S.  656,  7  Sail 
894;  Hayef  t.  Shoemaker,  39  Fed.  819;  Chi 
Y.  250,  80  N.  B.  644. 

iBSNickalls  t.  Meny,  L.  R.'7  H.  L.  530 
Weeton's  Case,  5  Ch.  App.  614,  620. 

IBS  Mann's  Case,  8  Ch.  App.  459,  note,  1  Ct 
dted  In  preceding  note. 

1S4  Johnson  y.  Laflin,  5  Dill.  65,  Fed.  Cas 
Corp.  608;    Id.,  103  U.  S.  800. 

IBB  Citizens'  State  Bank  ▼.  Hawkins,  18  ( 
sion  was  based  on  the  principle  tliat  **the  d 
for  or  against  a  corporation,  should  not  be  < 
feat  the  ends  of  justice,  and  work  a  legal  wr 
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though  it  may  be  to  the  president  of  the  corporation,  not  knowing 
that  the  purchase  is  really  on  behalf  of  the  corporation,  the  transfer 
is  valid,  and  he  ceases  to  be  a  stockholder  for  any  purpose;  but  in 
such  a  case  the  (Resident  or  other  person  becomes  the  real  trans- 
feree, in  his  individual  capacity,  and  is  substituted  for  the  transferror, 
and  he  becomes  liable  on  the  shares  as  a  stockholder.^ •• 

Same — Transfer  to  InsoherU. 

In  this  country  it  is  generally  held  that  a  stockholder  who  knows 
that  the  corporation  is  insolvent  cannot  transfer  his  shares  to  an  ir 
responsible  or  insolvent  person,  for  the  purpose  of  escaping  liability 
to  creditors  of  the  corporation.  In  such  a  case  the  transfer  is  void  as 
to  the  creditors,  and  the  transferror  remains  liable.  And  it  makes 
no  difference  that  the  transfer  is  "out  and  out,"  so  as  to  divest  the 
transferror  of  all  interest  therein.^*'  In  England  the  rule  is  differ- 
ent. It  is  there  held  that  a  stockholder  may  sell  and  transfer  his 
shares  to  an  insolvent  person,  or  man  of  straw,  and  if  the  transaction 
is  a  bona  fide,  "out  and  out"  sale  and  transfer,  he  cannot  be  held  liable 
to  creditors,  even  though  his  motive  was  to  escape  liability.^"' 

It  has  been  held  that  a  sale  by  a  pledgee  of  stock,  pursuant  to  a 
power  of  sale  in  his  contract,  is  not  voidable,  as  a  fraud  on  creditors 
of  the  corporation,  though  made  to  an  insolvent  person  for  the  pur- 
pose of  escaping  liability.^** 

In  the  absence  of  actual  fraudulent  intent,  the  fact  that  the  trans- 
feree was  insolvent  will  not  prevent  the  transfer  from  being  effectual 
so  as  to  release  the  transferror  from  further  liability  as  a  stockholder, 
though  knowledge  of  insolvency  would  be  strong  evidence  of  fraud.^*' 

Sams — Sham  or  Colorable  Tra/nsfers. 

Not  only  in  this  country,  but  in  England  as  well,  it  is  settled  law 
that  in  case  of  a  transfer  to  an  insolvent  or  irresponsible  person,  if 

166  Johnson   t.   Laflin,  sapra. 

iBT  Marcy  v.  Clark,  17  Ma«.  830;  Nathan  t.  VThitlock,  8  Bdw.  Ch.  (N.  T.) 
215,  1  Camming,  Caa.  Priy.  Corp.  968;  Bowden  t.  Johnson,  107  U.  S.  251,  2 
Sap.  Ct.  246;  Dauchy  v.  Brown,  24  Yt  107.  Bat  see  Choateaa  Spring  Co.  t. 
Harris.  20  Mo.  383. 

isB  De  Paas'  Case,  4  De  Gex  &  J.  544. 

150  Holyoke  Bank  t.  Burnham,  11  Cash.  (Mass.)  187;  Magruder  ▼.  Colston,  44 
Md.  349. 

ISO  Miller  y.  Insurance  Co.,  50  Mo.  55. 
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the  transaction  is  not  a  bona  fide,  ^'ou 
but  a  mere  simulation  to  avoid  appeaiii 
ferror  will  remain  liable.  Stockholdei 
liability  by  thus  transferring  the  shar( 
or  some  other  irresponsible  party.  Bu 
the  actual  owners  of  stock  cannot  shiel 
by  thus  putting  the  title  to  the  stock  in 
person.  "Creditors  have  the  right  to  cj 
ers  for  contribution,  and  this  right  cann< 
orable  transfer  of  the  legal  title  to  some 
the  same  for  the  benefit  of  the  real  owi 
The  same  is  true  where  a  man  buys 
tered  on  the  books  of  the  corporation  ii 
person,  without  its  ever  having  appea 
name.  In  such  a  case  the  creditors  of  1 
liable.*" 

Sams — Uransfer  after  Suspension  of  - 
It  has  been  held  that  after  a  nations 
and  has  closed  its  doors  and  stopped  d 
shareholders  to  creditors  is  so  far  fixe 
their  shares  will  be  held  fraudulent  ai 
creditors.***    And  the  same  may  be  sa 

Pledgees. 

It  is  well  settled,  where  stock  is  tra 
corporation,  that,  if  stock  in  a  corporati^ 
person  in  such  a  way  that  he  appears  od 
solute  owner,  the  creditors  of  the  corpoi 
behind  the  books  and  inquire  into  eqi 
him  and  the  corporation,  or  between  hi 
he  took  the  transfer.  If  he  appears  c 
real  owner,  he  is,  as  far  as  the  rights  < 

iti  WeUes  T.  Jjarrabee,  36  Fed.  866,  868.  S 
75,  1  Camming,  Cas.  Prir.  Gorp.  944;  Willi 
National  Bank  t.  Oaae,  99  U.  S.  628,  1  Cana 
T.  Sterena,  17  Blatchf.  259,  Fed.  Caa.  No.  3,( 

!•>  Dayia  t.  Stevena.  17  Blatchf.  269,  Fed. 

16S  Irons  Y.  Bank,  17  Fed.  808. 
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cemed,  a  stockholder^  and  subject  to  the  statutory  liability,  though  he 
may  in  fact  hold  the  stock  merely  as  collateral  security.^  *^  fRie  chief 
reason  for  this  rule  is  that  the  pledgee,  by  thus  taking  the  absolute 
legal  title,  and  holding  himself  out  as  the  legal  owner  of  the  stock, 
estops  himself  from  setting  up  the  fact  that  he  was  merely  a  pledgee. 
''The  true  ground  of  liability,  where  it  exists,  is  not  because  the 
pledgee  is  the  owner  in  fact  of  the  stock,  for  he  is  not,  but  the  fact 
that  the  pledgee  has  received  a  transfer  of  the  stock  in  such  form  that 
the  legal  ownership  appears  to  be  in  him;  and,  by  thus  holding  himself 
out  as  apparent  owner,  he  is  estopped  from  showing  the  contrary."  ^** 
The  rule  ceases  when  the  reason  ceases.  Therefore,  if  there  is  any- 
thing on  the  stock  books  of  the  corporation  showing  that  the  trans- 
feree takes  as  pledgee,  he  incurs  no  liability.^**  As  was  said  by  the 
supreme  court  of  the  United  States,  ''It  has  never,  to  our  knowledge, 
been  held  that  a  mere  pledgee  of  stock  is  chargeable,  where  he  is  not 
registered  as  owner."  ^*^  A  pledgee,  for  instance,  is  not  liable  if  the 
stock  stands  in  his  name  on  the  books  "as  pledgee,"  or  if  it  expressly 
appears  to  be  held  "as  collateral."  ^•^ 

164  National  Bank  v.  Case,  89  U.  S.  ({28,  1  Camming,  Gas.  Priy.  CkMi>.  948; 
Wheelock  y.  Kost,  77  IlL  296;  Aoltman's  Appeal,  98  Pa.  St.  616;  Adderly  t. 
Storm,  6  Hill  (N.  Y.)  624;  RoMTelt  t.  Brown,  11  N.  Y.  148;  United  States 
Trust  Go.  T.  United  States  Fire  Ins.  Co.,  18  N.  Y.  199;  National  Commercial 
Bank  ▼.  McDonnell,  92  Ala.  387,  9  South.  149;  Magruder  t.  Colston,  44  Md. 
849;  Holyoke  Bank  t.  Burnham,  11  Cnsh.  (Biass.)  183;  Crease  t.  Babcock,  10 
Mete.  (Mass.)  625;  First  Nat.  Bank  t.  Hingham  Manurg  Co.,  127  Mass.  663; 
Hale  ▼.  Walker,  81  Iowa,  344;  Sleeper  t.  Goodwin,  67  Wis.  577,  81  N.  W.  335; 
Hoare's  Case,  2  Johns.  &  H.  229;  Moore  ▼.  Jones,  3  Woods,  53,  Fed.  Gas.  Na 
9,769;  note,  15  G.  C.  A.  138,  134.  "It  is  now  too  well  settled  to  be  any  longer 
a  question  that  when  stock  is  transferred  to  a  man  as  collateral,  and  stands  in  his 
name,  he  incurs  liability  as  a  stockholder  just  as  if  he  were  the  actual  bene- 
6cial  owner.  Most  especially  is  this  just  and  right  as  to  creditors  who  trust  to 
his  name,  and  have  no  notice  of  the  secret  trust  upon  which  the  stock  is  held.** 
Aultman's  Appeal,  supra. 

les  Welles  ▼.  Larrabee,  36  Fed.  866. 

166  Anderson  t.  Warehouse  Co.,  Ill  U.  S.  479,  4  Sup.  Gt  525;  Beal  t.  Bank, 
15  G.  G.  A.  128,  67  Fed.  816;  Pauly  t.  Trust  Co.,  56  Fed.  430,  affirmed  7  a  C. 
A.  422,  58  Fed.  666;  Welles  ▼.  Larrabee,  86  Fed.  866;  Henkle  t.  Manufacturing 
Co.,  39  Ohio  St.  547;  First  Nat  Bank  v.  Hingham  Manuf  g  Co.,  127  Mass.  563; 
note,  15  G.  C.  A.  134.    But  see  Grew  v.  Breed,  10  Mete  (Mass.)  569. 

167  Anderson  t.  Warehouse  Co.,  supra. 
16  8  See  cases  in  note  166,  supra. 
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Under  a  statute  rendering  stockholde 
but  providing  that  no  person  holding  sto 
be  personally  subject  to  such  liability,  1 
stock  shall  be  conddered  as  holding  th< 
the  pledgee  of  shares  cannot  be  held  liat 
it  has  also  been  held  that  this  is  true  wl 
the  corporation  Itself  as  collateral.^^* 

ThisteeSj  EMCutcrB^  Agents^  etc. 

The  same  doctrine  applies,  in  the  absc 
vision,  where  stock  is  held  in  trust.  A 
books  of  the  corporation  as  the  absolute 
sonally  liable  to  the  creditors  of  the  cor][ 
fact  hold  the  stock  as  trustee,  persons 
etc.**^  But,  by  the  weight  of  authority,  i 
holding,  not  in  his  own  right,  but  as  ''t 
will  not  be  personally  liable.^**  Of  cou 
representative  capacity,  to  the  extent  ol 
sometimes  expressly  provided  by  statute 
as  executors,  trustees,  etc.,  shall  not  be  p 
bilities  as  stockholders,  but  that  the  estal 
shall  be  liable.'^^ 

A  broker  or  other  agent  who  purchases 
who  takes  the  title  in  his  own  name,  on 
pany,  is  liable  as  a  stockholder.^^* 

i«»  McMahon  ▼.  Macy,  61  N.  Y.  155;    Union  Sf 
15  S.  W.  690;    Burgess  t.  Seligman,  107  U.  S. 
Albert,  24  Md.  527. 

170. Union  Say.  Ass*b  t.  Seligman,  supra;    Burs 
T.  Albert,  supra. 

iTi  See  Adderly  t.  Storm,  6  Hill  (N.  Y.)  624; 
Crease  t.  Babcock,  10  Mete  (Mass.)  525,  545; 
States  Trust  Go.  ▼.  United  States  Fire  Ins.  Co., 

171  Welles  T.  Larrabee,  86  Fed.  866;    dictum 
628.     Contra,  Grew  ▼.  Breed,  10  Mete.  (Mass.) 

ITS  See  Richmond  t.  Irons,  121  U.  S.  27,  7 
R.  I.  342,  5  Atl.  407. 

174  There  is  such  a  provision  in  the  national 

ITS  McKim  T.  Glenn,  66  Md.  479,  8  Atl.  13G 
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Election  hehoesn  Apparent  and  Real  Owner. 

Where  the  person  who  appears  on  the  books  of  the  corporation  as 
the  owner  of  stock  is  not  the  real  owner,  creditors  cannot  hold  both 
him  and  the  real  owner  to  the  statutory  liability;  nor  can  they  hold 
one  of  them  after  an  unsuccessful  attempt,  with  knowledge  of  the 
facts,  to  hold  the  other.  They  must  elect  between  them.  Thus,  it 
was  held  that  a  person  who  was  entered  on  the  books  of  a  national 
bank  as  the  owner  of  stock,  but  who  was  admitted  to  hold  the  stock  in 
trust  for  the  real  owner,  could  not  be  held  liable  to  creditors  of  the 
bank  after  the  real  owner  had  been  proceeded  against  to  judgment, 
though  nothing  was  realized  upon  the  judgment.^^* 

Assigneee  in  Bankruptcy  or  Inaohency. 

The  assignees  in  bankruptcy  or  insolvency  of  a  stockholder  are  not 
subject  to  the  statutory  liability  of  the  bankrupt  or  assignor  for  debts 
of  the  corporation.^^^  It  has  been  so  held  even  where  the  assignee 
had  attended  and  voted  at  meetings  of  the  corporation,  and  done  other 
acts  of  ownership  of  the  stock.*** 

Married  Women. 

Wliere  a  married  woman  is  not  only  capable  of  holding  stock  in  a 
corporation,  but  is  also,  by  statute,  capable  of  contracting  as  a  feme 
sole,  it  is  clear  enough  that  she  may  be  held  liable  as  a  shareholder 
to  the  creditors  of  a  corporation.  The  question  is  not  so  clear,  how- 
ever, in  those  jurisdictions  where  the  common-law  disability  of  mar- 
ried women  to  contract  has  not  been  wholly  removed.  In  the  federal 
courts  it  is  held  that,  where  a  married  woman  is  capable  of  holding 
stock  in  a  corporation,  she  may  be  held  liable,  as  a  shareholder  in  a 
national  bank,  for  the  contracts  and  debts  of  the  bank,  even  though, 
by  the  law  of  the  particular  jurisdiction,  she  may  not  have  the  ca- 
pacity to  contract.  The  reason  that  she  may  be  held  is  that  her  lia- 
bility is  imposed  by  the  statute,  and  does  not  rest  upon  contract*** 
The  same  rule  must  apply  to  other  corporations. 

ITS  Tardley  t.  WilgnB,  56  Fed.  965. 

ITT  American  FUe  CSo.  t.  Garrett,  110  U.  S.  288»  4  Sap.  Ct  90;    Qnj  ▼.  Ooffin, 

9  Gush.  (Mass.)  192. 

iT«  Gray  v.  Coffin,  9  Gush.  (Mass.)  192. 

iT»  Witters  v.  Sowles,  32  Fed.  767,  S5  Fed.  640;    Keyser  t.  Hits,  183  U.  8.  188^ 

10  Sup.  Ct.  290;    Robinson  v.  Tunentine,  59  Fed.  564;    note,  15  O.  O.  A.  182,  133; 
In  re  Reciprocity  Bank,  22  N.  Y.  9;    Sayles  v.  Bates,  15  R.  I.  342.  5  Atl.  497. 
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BeaAh  of  Stockholder — Survvodl  ofLiahili    • 
If  the  liability  imposed  by  a  statute  up    i 
of  the  corporation  is  contractual,  the  cau£ 
upon  his  death,  but  survives,  and  may  be  en    ; 
representatives.^*"    But  if,  on  the  other  hs   i 
is  within  the  rule,  '^Actlo  personalis  mt 
abates.***     The  estate  of  a  deceased  stoc 
contracted  after  his  death,  and  while  it  ow  ! 

Forfeiture  of  Stock. 

One  whose  stock  is  forfeited  for  nonpayn  i 
creditors  either  for  the  unpaid  balance  of  i 
statutes  imposing  additional  liability,  whei  \ 
to  deprive  the  stockholder  of  his  charac  i 
true  only  when  the  forfeiture  is  in  good  \  i 
fraudulent,*** 

Holders  of  Unauthorized  Stock. 

Holders  of  certificates  of  unauthorized 
ized  increase  of  stock,  incur  no  liability 
itors  who  did  not  rely  on  the  validity  of  the  i 
an  estoppel  on  the  part  of  the  holders  to  de: 
was  no  power  at  all  to  increase  the  stock 
against  creditors,  for  they  are  chargeable  i 
power.***     Where,  however,  the  increase 
the  corporation,  so  that  it  could  have  la^ 
corporation  merely  failed  to  take  the  prel 
the  charter,  so  that  the  creditors  were  n 
estopped  to  deny  the  validity  of  the  stock  t 

isf  Richmond  t.  Irons,  121  U.  &  27,  7  Bap.  Gt 
N.  T.  309,  28  N.  B.  803;    Grew  t.  Breed,  10  Met< 

i«i  Diverser  t.  Smith,  103  lU.  878,  9  IlL  App.  « 

its  Bailey  t.  HoUiater,  26  N.  Y.  112. 

18S  MUlB  T.  Stewart,  41  N.  Y.  884.     See  ante,  ] 
effect. 

!•«  Sayles  ▼.  Brown,  40  Fed.  8. 

Its  Scoylll  T.  Thayer,  105  U.  S.  143. 

itt  Yeeder  t.  Mudgett,  96  N.  Y.  2U5. 
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SAMS— WHO  MAY  JSNTORCE  STATTJTOBY  IJABII.IT7. 

232.  Unless  otherwise  provided,  no  one  but  a  creditor  can 

enforce  the  statutory  liability  of  a  stockholder.  It 
cannot  be  enforced  by  the  corporation,  nor  by  its 
assignee  for  the  benefit  of  creditors,  nor  by  its 
assignee  in  bankruptcy  or  insolvency,  nor  a  receiver. 

233.  A  stockholder  who  is  also  a  creditor  is  entitled  to  the 

benefit  of  the  statute. 

The  Btatntory  liability  of  stockholders  for  the  debts  of  the  cor> 
poration  is  created  in  favor  of  the  creditors  of  the  corporation,  and 
not  in  any  legal  sense  for  the  benefit  of  the  corporation.  It  is  not 
like  the  liability  of  stockholders  for  unpaid  subscriptions.  The  lia- 
bility is  to  the  creditors,  and  not  to  the  corporation.  It  follows  that 
the  liability  can  be  enforced  only  by  the  creditors.  It  cannot  be  en- 
forced by  the  corporation,  nor  by  its  assignee  for  the  benefit  of  cred- 
itors, nor  by  its  receiver  or  assignee  in  bankruptcy.  Neither  the  cor- 
poration nor  its  assignee  or  receiver  has  any  legal  or  equitable  title, 
right,  or  interest  therein.^*^  Sometimes  the  right  to  enforce  this  lia- 
bility is  expressly  given  by  statute  to  others  than  the  creditors.^*' 

Stockholders   Who  are  Or  editors  or  Officers. 

Under  a  statute  making  stockholders  liable  for  the  debts  of  the 
corporation  to  the  extent  of  their  shares,  in  addition  to  the  amomit 
that  may  be  due  on  their  shares,  stockholders  who  are  themselves 
creditors  are  entitled  to  come  in  equally  with  the  other  creditora^** 
But  the  statute  is  not  intended  to,  and  does  not,  include  directors  to 
whom  the  corporation  is  indebted  for  salaries.^*^  When  a  stockhold- 
er who  is  liable  severally  and  jointly  with  the  other  stockholders  for 
the  debts  of  the  corporation  is  himself  a  creditor  of  the  corporation,  he 

18T  Dutcfaer  t.  Bank,  12  Blatchf.  436,  Fed.  Cas.  No.  4,203;  Bristol  t.  Sanford, 
12  Blatchf.  341,  Fed.  Cas.  No.  1,898;  Jacobson  t.  Allen,  12  Fed.  454;  Famaworth 
T.  Wood,  91  N.  Y.  308. 

188  See  Story  ▼•  Furman,  25  N   Y.  214. 

i8»  BriggB  V.  Penniman,  8  Cow.  (N.  Y.)  387. 

100  McDowall  t.  Sheehan,  129  N.  Y.  200,  29  N.  E.  290. 
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cannot  generally  maintain  an  action  at  law  i 
holder,  or  adze  his  property  on  execution,  wher 
creditors;  for  that  would  enable  him  to  collect 
not  only  all  that  such  stockholder  is  ultimately 
all  that  the  entire  body  of  stockholders,  includii 
pay,  thus,  as  it  was  put  by  Judge  l^omas,  ''co 
hand  what  he  must  pay  with  his  left."  His  rem 
for  contribution.*** 

SAME— BEMEDIES   OF   CBEDITOBS  A<! 

HOLDEBS. 

284.  The  liability  of  stockholders  on  ace 
may  be  enforced  in  an  action  at 
or  an  assignee  in  bankruptcy  or 
assignee  under  a  voluntary  assigi 
eflt  of  creditors;  but  only  creditci 
statutory  liability,  unless  otherv; 

236.  To  enforce  the  common-law  liabil: 
on  their  subscriptions,  creditors 

(a)  Cannot  maintain  an  action  at  law, 

do  so  by  statute. 

(b)  But  they  may  maintain  a  bill  in 

(c)  By  the  weight  of  authority,  the  s 

nature  of  a  creditors'  bill,  on  be 
who  may  come  in. 

(d)  By  the  weight  of  authority,  all  th 

not  be  made  parties,  but  the  su 
against  a  single  stockholder,  U 
contribution  firom  the  others. 

!•!  lliajer  t.  Tool  Co.,  4  Gray  (Mass.)  76,  78.  And  t 
15  Fed.  353;  Bafley  t.  Bancker,  8  HiU  (N.  Y.)  188.  I 
-chiuetts  case  that  a  creditor,  who  is  also  a  member  of 
tain  a  bill  in  equity  to  enforce  the  personal  liability  < 
atatute  making  them  liable  for  debts  incurred  before  pi 
-stock,  and  that  one  to  whom  a  stockholder  creditor  ha 
«oIe  purpose  of  enabling  him  to  bring  such  a  suit,  is  in  j 
J&fachme  Co.,  127  Mass.  582. 


590  RIGHTS   AND    REMEDIES   OF   CREDITORS.  (Ch.   14 

(e)  The  corporation  must  be  made  a  party,  but  its  non- 

joinder may  be  waived  by  the  stockholder. 

(f)  Statutory  remedies   are   given  in  some  states,  but 

they  do  not  exclude  the  remedy  in  equity,  unless 
by  their  express  terms. 

236.  The  remedy  of  creditors  to  enforce  the  statutory  lia- 
bility will  depend  upon  the  nature  of  the  liability, 
unless  the  remedy  is  prescribed  by  the  statute. 
Though  there  is  confusion  and  conflict  in  the  cases* 
by  the  weight  of  authority, 

(a)  If  the  statute  prescribes  a  remedy  it  is  exclusive. 

(b)  If  the  object  of  the  statute  is  to  provide  a  ftind  out 

of  which  all  the  creditors  are  to  be  paid  pro  rata, 
and  to  make  the  creditors  contribute  to  it  in  pro- 
portion to  their  stock,  the  remedy  is  by  general 
creditors'  bill,  or  suit  of  that  nature,  and  an  action 
at  law  by  a  single  creditor  will  not  lie.  ^Nor  can 
the  creditors  severally  maintain  a  bill  in  equity 
against  the  stockholders. 

(c)  But  if  each  stockholder  is  made  severally  liable  di- 

rectly to  creditors,  and  his  liability  is  fixed,  and 
does  not  depend  upon  the  liability  of  the  others, 
any  creditor  who  has  observed  conditions  preced- 
ent ^  may  sue  a  single  stockholder  at  law. 

(d)  In  such  a  case  each  stockholder  must  be  sued  sepa- 

rately. 

(e)  In  such  a  case  some  courts  hold  that  an  action  at  law- 

is  the  only  remedy,  while  others  allow  an  action  at 
law,  or  a  suit  in  eqtiity,  at  the  option  of  the  creditor. 

Common-Lcuw  Liability  on  SubsGriptdons^  etc. — Action  by  Assignee 

for  Creditors  or  in  Bamhruptcy. 

Unpaid  subscriptioiiB,  being  a  part  of  the  assets  of  tbe  corporation 
for  the  pajment  of  its  debts,  pass  to  the  assignee  under  a  general  a» 

i>s  As  to  necessity  for  judgment  and  execution  unsatisfied  against  the  corporation^ 
see  post,  p.  597. 
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signment  for  the  benefit  of  creditors,  and  may  be  enforced  by  him  for 
the  creditors.***  And  they  also  pass  to,  and  an  action  may  be  main- 
tained by,  an  assignee  in  bankruptcy  or  receiver  of  the  corporation.*** 
In  these  cases  the  assignee  or  receiver  stands  in  the  place  of  the  cor- 
poration, and  is  the  only  party  to  sne  for  unpaid  subscriptions.***  He 
may  maintain  an  action  at  law.  He  is  not,  like  a  creditor^  bound  to 
sue  in  equity. 

Same — Actum  at  Law  ly  Creditors. 

Sometimes,  by  statute,  creditors  of  a  corporation  are  given  a  rem- 
edy by  action  at  law  or  garnishment  to  subject  unpaid  subscriptions 
to  stock  to  the  satisfaction  of  their  claims,  when  they  have  exhausted 
their  remedies  against  the  corporation.***  But  at  common  law  a  cred- 
itor cannot  maintain  an  action  at  law  against  stockholders  for  unpaid 
subscriptions,  for  there  is  no  privity  of  contract  between  them,  and, 
furthermore,  unpaid  subscriptions  cannot  thus  be  appropriated  by 
one  creditor  to  the  exclusion  of  the  others.  As  was  pointed  out  by 
Chief  Justice  Waite:  "The  liability  of  stockholders  to  creditors  for 
unpaid  subscriptions  is  through  the  corporation,  not  direct.  •  •  • 
The  stockholder  is  liable  to  the  extent  that  the  subscription  repre- 
sented by  his  stock  requires  him  to  contribute  to  the  corporate  funds, 
and,  when  sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put 
what  he  pays  directly  or  indirectly  into  the  treasury  of  the  corporation 
for  distribution  according  to  law."  He  then  adds  that  "no  one  cred- 
itor can  assume  that  he  alone  is  entitled  to  what  any  stockholder 
owes,  and  sue  at  law,  so  ajs  to  appropriate  it  exclusively  to  himself."  **^ 

Sonne — General  Oreditora*  Bill  in  JE^uity — Suit  far  Appointment  of 
Secevoer. 

All  the  courts  agree  that  a  judgment  creditor  of  a  corporation,  who 

has  exhausted  his  remedy  at  law,  may  maintain  a  suit  in  equity  on 

^••Germantowii  Para.  Ry.  Co.  t.  Fitter,  60  Pa.  St  124;  OitizenB'  &  Miners* 
Sav.  Bank  &  Tmst  Ck>.  t.  Gillespie,  115  Pa.  St.  564,  9  Atl.  73;  Chamberlain  t. 
Bromberg,  83  Ala.  576,  8  South.  434. 

!•*  Scovill  V.  Thayer,  105  U.  S.  143;  Sawyer  t.  Hoag,  17  Wall.  610,  1  Cumming, 
Gas.  Priv.  Corp.  818;    Dayton  t.  Borst,  31  N.  T.  435. 

^•s  RanUne  t.  Elliott.  16  N.  Y.  377. 

!••  See  Fehr  t.  Gaach  (111.)  44  N.  B.  724. 

i»7  Patterson  t.  Lynde,  106  U.  S.  520,  1  Sap.  Ct.  432;  Ladd  t.  Cartwright, 
7  Or.  329;    Brnndage  ▼.  Mining  Co.,  12  Or.  322,  7  Pac.  314. 


592  BIGHTS    AND  REMEDIES   OF  CREDITORS.  (Ch.   14 

his  own  behalf,  and  on  behalf  of  such  other  creditora  of  the  corpora- 
tion as  may  become  parties  with  him^  against  the  corporation  and  ita 
delinquent  stockholders^  and  have  a  decree  that  an  account  of  the 
assets  and  debts  of  the  corporation  be  taken,  and  that  the  stock- 
holders pay  in  so  much  as  may  be  due  from  them,  respectively,  to  the 
corporation  on  account  of  their  capital  stock,  or  on  account  of  prop- 
erty unlawfully  distributed  to  them,  as  may  be  sufficient  to  pay  the 
debts  of  the  complainant  and  such  other  creditors  as  may  join.^** 
The  bill  must  be  a  general  creditors'  bill,  so  as  to  allow  other  creditors 
to  come  in;  for  all  the  creditors  are  entitled  to  share  in  the  assets 
of  the  corporation,  and  one  cannot  appropriate  the  whole,  or  more 
than  his  proportion.^**  A  creditor,  instead  of  maintaining  such  a  suit 
may  sue  for  the  apx)ointment  of  a  receiver  to  collect  and  distribute 
the  assets  of  an  insolvent  corporation,  including  unpaid  subscrip- 
tions.*** 

Sarns — Parties. 

By  the  great  weight  of  authority,  a  creditor  may,  by  a  general  cred- 
itors' bill,  proceed  against  a  single  delinquent  stockholder  of  an  in- 
solvent corporation,  and  compel  him  to  pay  the  whole  amount  due 
from  him  to  the  corporation  on  account  of  his  subscription,  or  on  ac- 
count of  corporate  property  unlawfully  received  by  him,  if  necessary 
in  order  to  satisfy  his  debt,  without  making  other  stockholders  parties, 
and  without  any  account  being  taken  of  other  indebtedness  of  the 

i»B  See  Burke  t.  Smith*  16  WaU.  380;  Ogilyie  ▼.  Insurance  Co.,  22  How.  380, 
1  Gumming,  Gas.  Priv.  Corp.  814;  Briggs  ▼.  Penniman,  8  Cow.  (N.  Y.)  387;  Hatch 
T.  Dana,  101  U.  S.  206;  Holmes  ▼.  Sherwood,  16  Fed.  725;  Bissit  ▼.  Naylgation 
Co.,  15  Fed.  353;  Spear  t.  Grant,  16  Mass.  9;  Mann  ▼•  Pents,  S  N.  Y.  415;  Hast- 
ings T.  Drew,  76  N.  Y.  9;  Wetherbee  t.  Baker,  85  N.  J.  Eki.  601;  Adler  ▼.  Manu- 
facturing Co.,  18  Wis.  63;  Barron  t.  Paine,  83  Me.  812,  22  AtL  218;  Henry  t. 
Railroad  Co.,  17  Ohio,  187;  Umsted  t.  Buskirk,  17  Ohio  St.  113;  Payne  ▼.  Bol- 
lard, 23  Miss.  88;    Brundage  t.  Mining  Co.,  12  Or.  322,  7  Pac  314. 

!••  See  Patterson  ▼.  lomde,  106  U.  S.  520,  1  Sup.  Ct.  432;  Wetherbee  t.  Baker, 
35  N.  J.  Bq.  501;  Cleveland  Rolling-Mill  Co.  ▼.  Texas  &  St.  L.  By.  Co.,  27  Fed. 
250;    First  Nat  Bank  v.  Peayey,  76  Fed.  154. 

200  Rankine  ▼.  Elliott,  16  N.  Y.  377;  Mann  t.  Pentz,  3  N.  Y.  415;  Dayton  t. 
Borst,  31  N.  Y.  435;  Brassey  t.  Railroad  Co.,  19  Fed.  663.  See  Fosdick  t.  Schail, 
99  U.  S.  235;    PUtt  t.  Railroad  Co.,  65  Fed.  872. 
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corporation,  the  stockholder  proceeded  against  being  left  to  pursue 
his  remedy  against  the  other  stockholders  for  contribution.'®^ 

In  Pennsylvania  and  in  other  states,  it  seems,  the  rule  is  different. 
It  is  there  held  that  a  bill  filed  by  a  creditor  of  an  alleged  insolvent 
corporation  against  one  or  several  stockholders,  to  compel  payment  of 
their  subscriptions,  is  a  proceeding  to  enforce  the  equitable  obliga- 
tions of  the  stockholders,  and  that,  inasmuch  as  only  so  much  of  the 
unpaid  capital  as  is  necessary  for  the  paj-ment  of  debts  can  be  called 
in,  and  that  can  be  done  only  when  all  the  other  assets  are  exhausted, 
an  account  must  be  taken  of  the  amount  of  debts,  assets,  and  unpaid 
capital,  and  a  decree  be  made  for  an  assessment  of  the  amount  due  by 
each  stockholder.'®*  This  does  not  apply  where  an  assignee  for  the 
benefit  of  creditors  sues  to  recover  unpaid  subscriptions,  and  the 
whole  of  them  is  required  to  pay  the  debts  of  the  company.'®* 

The  corporation  must  be  made  a  party  to  a  suit  by  its  creditor 
against  delinquent  stockholders,  for  otherwise  it  would  not  be  bound 
by  the  judgment  therein.  But,  if  a  stockholder  sees  fit  to  go  to  trial 
and  judgment  without  objecting  to  the  nonjoinder  of  the  corporation, 
he  cannot  afterwards  complain.'®* 

Same — Necessity  for  CaUs, 

Where,  by  the  charter  or  by-laws,  or  by  the  terms  of  the  subscrip- 
tion itself,  a  call  is  necessary  to  render  a  subscriber  liable  on  his  sub- 
scription,'®* an  unpaid  subscription  cannot  be  enforced,  either  by  an 
assignee  for  the  benefit  of  creditors,  or  by  a  creditor,  until  a  call  has 
been  duly  made.'®*     But  a  court  of  equity  will  compel  the  directors  to 

SOI  Hatch  T.  Dana,  101  U.  S.  205;  Ogilvie  v.  Inanrance  Co.,  22  How.  380, 1  Gum- 
ming, Caa.  Priv.  Corp.  814;  Marsh  v.  Burroughs,  Fed.  Gas.  No.  9,112;  Holmes 
T.  Sherwood,  16  Fed.  725;  Bartlett  t.  Drew,  57  N.  Y.  587;  Pierce  v.  Construction 
Co.,  38  Wis.  253;  Baines  t.  Babcock,  95  Gal.  581,  27  Pac.  675,  30  Pac.  776; 
Brundage  t.  Mining  Go.,  12  Or.  322,  7  Pac.  314. 

308  line's  Appeal,  105  Pa.  St  49;  BelFs  Appeal,  116  Pa.  St.  88,  8  Atl.  177; 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501. 

SOS  Citizens'  &  Miners'  Say.  Bank  &  Trust  Co.  t.  Gillespie,  115  Pa.  St.  564,  9 
Atl.  73. 

«04  Potter  T.  Dear,  95  Oal.  578,  27  Pac.  676,  30  Pac.  777;  Wetherbee  t.  Baker 
85  N.  J.  Eq.  501. 

«os  Ante,  p.  322,  as  to  the  necessity  for  calls. 

>os  (Sermantown  Pass.  By.  Go.  t.  Fitler»  60  Pa.  Bt  124. 
Clk.Pr.Corp.— 38 
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make  the  calls  necessary  to  render  subscribers  liable ,  '*^  or  it  will,  in 
effect,  make  the  call  itself,  by  a  decree  calling  upon  the  subscribers  to 
pay.    Calls  in  such  a  case  need  not  have  been  made  by  the  company.'*' 

Scrnie — Stai/utory  JRemediea* 

In  some  states  statutory  remedies  are  given  creditors  of  a  corxK>ra- 
tion,  against  delinquent  stockholders,  which  do  not  exist  at  common 
law,  nor  in  equity  without  the  aid  of  the  statute.  Sometimes  an 
action  at  law  is  allowed  directly  against  the  delinquent  stockholder, 
or  the  process  of  garnishment  is  allowed.  Sometimes  a  creditor  who 
has  recovered  judgment  against  the  corporation,  on  which  execution 
has  been  returned  unsatisfied,  is  allowed  to  issue  execution  directly 
against  the  stockholders.  Unless  the  statutory  remedy  is  expressly 
made  exclusive,  it  does  not  prevent  a  creditor  from  pursuing  his  equi- 
table remedy.'®^ 

8t(xtuiory  Liability. 

It  is  impossible  to  reconcile  the  decisions  in  the  different  states  as 
to  what  is  the  proper  remedy  to  enforce  the  statutory  liability  of 
stockholders  for  corporate  debts. 

As  we  have  seen,  the  statutory  liability  of  stockholders  can  only  be 
enforced  by  the  creditors.  It  cannot  be  enforced  by  an  assignee  in 
bankruptcy  or  insolvency,  nor  by  an  assignee  under  a  voluntary  as- 
signment for  the  benefit  of  creditors.*** 

Where  the  Statute  CH/oes  a  Remedy. 

It  seems  clear  that  where  a  liability  is  imposed  by  statute  upon 
stockholders  for  the  debts  of  the  corporation,  which  did  not  exist  at 
common  law,  nor  in  equity,  independently  of  the  statute,  and  the  stat- 
ute provides  a  remedy  by  which  to  enforce  the  liability,  that  remedy 
is  exclusive,  and  must  be  strictly  followed.***     Thus,  it  has  been  held 

20  7  Germantown  Pass.  Ry.  Co.  v.  Fitler,  00  Pa.  St  124. 

30  8  Hatch  V.  Dana,  101  U.  S.  205;  Henry  v.  Railroad  Co.,  17  Ohio,  187;  Waah- 
iDgton  Say.  Bank  y.  Butchers'  &  Droyers'  Bank,  107  Mo.  133,  17  S.  W.  044; 
Dalton  &  M.  R.  Co.  y.  McDaniel,  56  Ga.  191. 

209  Potter  y.  Dear,  95  Oal.  578,  27  Pac.  676,  30  Pac.  777;  Holmes  v.  Sher- 
wood, 16  Fed.  725;    Payne  y.  Bullard,  23  Miss.  88. 

210  Ante,  p.  588. 

«ii  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747,  7  Sup.  Ot  757;  Morley  y. 
Thayer,  3  Fed.  737;  Lowry  y.  Inman,  46  N.  Y.  120;  Dauchy  y.  Brown,  24  Vt 
197;  Knowlton  y.  Ackley,  8  Gush.  (Mass.)  93;    Cambridjre  Water-Works  y.  Som- 
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that,  if  the  statute  gives  a  remedy  by  action  at  law  against  a  stock- 
holder or  stockholders,  a  bill  in  equity  will  not  lie.*"  So,  where  a 
charter  only  authorizes  the  taking  of  the  individual  property  of  stock- 
holders on  execution  on  a  judgment  against  the  corporation,  and  pro- 
vides tliat  the  same  process  may  be  used  and  enforced  by  such  stock- 
holders against  the  property  of  the  other  stockholders,  so  as  to  com- 
pel a  ratable  contribution  by  all,  no  general  individual  liability  is  ore^ 
atedfor  which  a  personal  action  will  lie.**' 

Same —  Wher6>  No  Remedy  is  Prescribed. 

When  the  statute  provides  no  remedy,  there  is  more  difftculty,  and 
it  is  here  that  we  meet  with  confusion  and  conflict  in  the  decisions. 
Whether  the  remedy  is  at  law  or  in  equity,  and  whether  suit  must  be 
brought  on  behalf  of  all  the  creditors,  or  may  be  brought  by  one  cred- 
itor against  a  single  stockholder,  must  depend  upon  the  nature  of  the 
liability  created.  Special  attention,  therefore,  must  be  given  to  the 
language  of  the  particular  statute.  By  the  weight  of  authority,  if 
the  object  of  the  statute  is  to  provide  a  fund  out  of  which  all  the  cred- 
itors are  to  be  paid,  share  and  share  alike,  and  to  make  the  stockhold- 
ers contribute  to  it  in  proportion  to  their  stock,  the  remedy  is  by  a 
general  creditors'  bill,  or  suit  of  that  nature,  in  which  an  account 
may  be  taken  of  the  debts  and  stock,  and  a  pro  rata  distribution  may 
be  made  among  the  sev^al  shareholders,  and  the  fund  thus  obtained 
may  be  paid  pro  rata  to  all  the  creditors.  And,  under  such  a  statute, 
an  action  at  law  by  a  single  creditor  against  a  single  stockholder  will 
not  lie.***  Nor  can  the  creditors  severally  maintain  a  bill  in  equity 
against  the  stockholders.*** 

But  if,  on  the  other  hand,  each  stockholder  is  made  severally  liable 

eryUle  Dyeing  &  Bleaching  Co.,  4  AUen  (Ma^)  239.  This  is  tnie  whether  the 
proceedings  are  talsen  in  the  state  creating  the  corporation  or  elsewhere,  and 
whether  in  the  state  or  federal  courts.    Fourth  Nat.  Bank  t.  Francklyn,  supnu 

212  Morley  v.  Thayer,  supra. 

31  s  Lowry  t.  Inman,  supra. 

si«  Terry  t.  Little,  101  U.  S.  216.  In  this  case  the  statute  declared  that  the 
stockholders  should  be  **liable  and  held  bound  *  *  *  for  any  sum  not  exceed- 
ing twice  the  amount  of  their  shares,"  and  it  was  held  that  an  action  at  law  could 
not  be  maintained  by  a  single  creditor  against  two  of  a  large  number  of  stock- 

ais  Grease  t.  Babcock,  10  Mete  (Mass.)  525. 
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directly  to  creditors,  and  his  liability  is  fixed,  and  does  not  depend 
upon  the  liability  of  the  other  stockholders,  so  that  there  is  no  neces- 
sity to  bring  in  the  other  stockholders  or  creditors,  any  creditor  who 
has  recovered  judgment  against  the  corporation,  and  had  execution 
returned  unsatisfied,  where  this  is  necessary,  or  without  this  where  it 
is  unnecessary,  may  maintain  an  action  at  law  against  a  single  stock- 
holder.*^* Where  the  liability  of  the  stockholders  is  several,  and  an 
action  at  law  is  brought,  each  must  be  sued  separately.'^^ 

Where  the  statute  thus  imposes  an  unconditional,  original,  and  im- 
mediate liability  on  the  part  of  a  stockholder  to  creditors,  it  is  held 
by  the  supreme  court  of  the  United  States,  and  other  courts,  that  the 
remedy  must  be  sought  at  law,  and  not  in  equity,  unless  there  are 
some  peculiar  circumstances  giving  rise  to  a  claim  for  equitable  relief, 
but  that  a  suit  in  equity  will  lie  if  there  are  such  circumstances.  In 
other  words,  ^the  jurisdiction  may  be  regarded  as  concurrent,  both  at 
law  and  in  equity,  according  to  the  nature  of  the  relief  made  neces- 

holden.  See,  also,  Pollard  v.  Bailey,  20  Wall.  520;  Terry  v.  Tabman,  02  U.  8. 
156;  Grease  t.  Babcock,  10  Mete  (Mass.)  525,  531;  Harris  y.  First  Parish,  23 
Pick.  (Mass.)  112;  Coleman  v.  White,  14  Wis.  700;  Oleveland  t.  Bamham,  55 
Wis.  698,  IS  N.  W.  677;  Jones  ▼.  Jarman,  34  Ark.  340;  Johnson  v.  Fischer,  30 
Minn.  173,  14  N.  W.  799;  Queenan  t.  Palmer,  117  111.  619,  7  N.  B.  613.  See 
Barrick  v.  Gifford.  47  Ohio  St.  180,  24  N.  B.  259.  The  decisions  in  New  York 
are  to  the  contrary,  and  allow  an  action  at  law.  See  cases  dted  in  notes  216, 
219.  infra. 

S16  Flash  T.  Ck>nn,  109  U.  S.  371,  3  Sup.  Ct  268.  In  this  case  the  statute  pro- 
vided that  the  stockholders  should  be  "severally  individually  liable  to  the  cred- 
itors of  the  company  *  *  *  to  an  amount  equal  to  the  amount  of  stock  held 
by  them,  respectively,"  for  all  debts  and  contracts  made  by  the  company,  until 
the  whole  amount  of  the  capital  stock  should  be  paid  in,  and  a  certificate  thereof 
recorded.  It  was  held  that  the  liability  was  fixed,  and  that  any  creditor  who 
had  recovered  judgment  against  the  company,  and  sued  out  execution  there<Hi, 
which  was  returned  unsatisfied,  might  sue  any  stockholder  in  an  action  at  law, 
there  being  no  necessity  to  resort  to  a  court  of  equity  to  ascertain  the  extent  of 
the  liability.  And  see  Hall  v.  Klinck,  25  S.  O.  348,  60  Am.  Bep.  505;  Fuller 
V.  Ledden,  87  111.  310;  Buchanan  v.  Meisser,  105  IlL  638;  Thompson  v.  M^sser, 
108  111.  359;  Schalucky  v.  Field,  124  III.  617,  16  N.  B.  904;  Bank  of  Pou|^- 
keepsie  v.  Ibbotson,  24  Wend.  (N.  Y.)  473;  Garrison  y.  Howe,  17  N.  Y.  458; 
Weeks  v.  Love,  50  N.  Y.  508. 

SIT  Abbey  v.  Dry  Goods  Ck>.,  44  Kan.  415,  24  Pac.  426;    Perry  v.  Turner.  55 

Mo.  4ia 
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mvj  by  the  circumstances  upon  which  the 
York  and  some  other  jurisdictions,  howe^ 
at  law  will  lie,  it  is  held  tixat  the  creditor  n 
equity.*** 

A  creditors'  bill  In  equity,  or  suit  in  the 
will  lie  where  it  is  sought  to  enforce,  not  c 
of  the  stockholders,  but  also  to  compel  pa,  i 
tions."* 

SAME— NECESSITY     FOB   JUDGMENT 

TION. 

237.  Ordinarily  recovery  of  a  judg^  • 
poration,  and  return  of  exec  i 
condition  precedent  to  a  sui 
stockholderB.    There  is,  howc  ; 
the  decisions. 

It  is  well  settled  that  a  creditor  cannot  ;  : 
against  stockholders  to  compel  payment  o 
subscriptions,  or  repayment  of  funds  paid  <  i 
exhausted  his  legal  remedy  against  the  coi 
rule,  therefore,  to  maintain  such  a  suit  he 
against  the  corporation,  and  a  return  of  ei 
fled.***  Such  a  return  is  sufficient  proof  ti 
legal  remedy  against  the  corporation. 


228 


>is  Manufacturing  Go.  v.  Bradley,  105  U.  8.  17C 
185;   Tuncsma  v.  Schuttler,  114  111.  156,  28  N.  B.  € 

S19  Bank  of  Poughkeepsic  y.  IbboUon,  24  Wei 
Howe,  17  N.  Y.  458;  Mathez  v.  Neidig,  72  N.  Y.  ] 
568;    Pfohl  v.  Simpson.  74  N.  Y.  137;    Briggs  t.  Fc 

sso  Barrick  v.  Gifford,  47  Ohio  St.  180,  24  N.  E. 

««i  National  Tube  Works  Co.  v.  Ballou,  146  U.  I 
Land  &  Gattle  Go.  v.  Frank,  148  U.  S.  603,  13  Su 
Co.,  140  filass.  494,  5  N.  B.  292;    Sturges  t.  Vand 

m  Balnea  t.  Babcock,  95  Gal.  581,  27  Pac.  674, 
held  that  he  should.  If  possible,  obtain  a  judgm 
the  jurisdiction  in  which  he  proposes  to  sue  in  equi 
This  is  the  rule  in  the  federal  courts.  Therefore 
T.  Ballou,  supra.  It  was  held  that  a  creditors'  b: 
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It  Is  expressly  provided  in  most  statutes  that  the  personal  statu- 
tory liability  of  stockholders  for  debts  of  the  corporation  shall  arise 
only  after  a  recovery  by  the  creditor  of  a  judgment  against  the  cor- 
poration, and  an  exhaustion  of  his  legal  remedy  by  execution,  and  a 
return  of  no  property  found,  unless  the  corporation  has  been  dis- 
solved, or  put  in  process  of  winding  up,  so  that  no  judgment  can  be 
obtained  against  it  Under  such  a  statute,  unless  the  case  comes 
within  the  exception,  recovery  of  judgment  against  the  corporation, 
and  a  return  of  execution  unsatisfied,  is  a  condition  precedent  to  any 
liability  on  the  part  of  the  stockholders.*** 

Some  courts  hold  that,  where  there  is  no  such  provision,  the  reme- 
dy Inures  to  all  creditors,  whether  they  have  recovered  judgments 
against  the  corporation  or  not,  and  that,  upon  default  of  the  corpora- 
tion, any  creditor  may  sue  any  stockholder.***  Other  courts  hold 
that,  even  in  the  absence  of  such  a  provision,  the  creditor  must  ex- 
haust his  remedy  against  the  corporation  before  proceeding  against 
stockholders,  by  recovery  of  judgment  and  issue  of  execution,  for  the 
liability  of  the  stockholders  is  not  to  be  regarded  as  a  primary  re- 
source of  the  creditors.***  It  has  been  held,  however,  that  where  the 
corporation  has  become  insolvent  and  made  an  assignment  for  the 
benefit  of  its  creditors,  or  has  been  adjudicated  a  bankrupt,  etc,  the 
right  of  the  creditors  then  accrues  to  commence  suit  against  the 
stockholders,  without  any  prior  proceedings  against  the  company.*** 

covered  in  Connecticat  against  a  corporation  of  that  state,  could  not  be  main- 
tained in  a  United  States  circuit  court  in  New  York,  against  a  dtisen  of  that 
state,  to  enforce  his  liability  on  an  unpaid  subscription  to  the  stock  of  the  cor- 
poration, where  no  judgment  had  been  obtained  or  execution  issued  against  the 
corporation  within  the  latter  state,  and  no  allegations  were  made  showing  that 
it  was  impossible  to  obtain  such  a  judgment 

sa>  Morley  v.  Thayer,  3  Fed.  737;  Rocky  Mountain  Nat  Bank  t.  Bliss,  89  N. 
Y.  338.  And  see  Cambridge  Waterworks  t.  Somerville  Dyeing  &  Bleaching 
Co.,  4  Allen  (Mass.)  239. 

»«  McDonnell  v.  Insurance  Co.,  85  Ala.  401,  6  South.  120;  Schalucky  ▼.  Field, 
124  111.  617,  16  N.  E.  904. 

225  Barrick  v.  Qifford«  47  Ohio  St  180,  24  N.  B.  269;  Wright  t.  McCormack, 
17  Ohio  St  86.  And  see  Rocky  Mountain  Nat  Bank  t.  Bliss,  89  N.  Y.  338; 
Bronson  v.  Schneider.  49  Ohio  St  488,  88  N.  E.  283;  Youngloye  T.  Lime  Co., 
41)  Ohio  St  663,  33  N.  B.  234. 

226  Barrick  v.  Gifford.  47  Ohio  St  180,  24  N.  E.  250;  Shellington  t.  Howiand, 
53  N.  Y.  371;    Flash  y.  Conn,  109  U.  S.  371,  8  Sup.  Ct  263;    Bronson  y.  Schnel- 
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SAME— EFFECT  OF  JXTDaMENT  AGAINST  OOBFOBATION. 

838.  There  is  a  difference  of  opinion  as  to  the  effect  of  a 
Judgment  against  the  corporation  as  evidence  of  its 
Indebtedness  as  against  a  stockholder.  The  deci- 
sions are  thus: 

(a)  Where  it  is  sought  to  enforce  a  statutory  liability,  it 

is   prima   fEtcie   evidence   of   indebtedness,    except 
where  the  liability  is  penaL 

(b)  Some  courts  hold  it  conclusive,  in  the  absence  of 

fraud  or  want  of  Jurisdiction. 

(c)  Where  it  is  sought  to  enforce  the  common-law  liabil- 

ity on  account  of  stock,  it  is  conclusive,  in  the  ab- 
sence of  fraud  or  want  of  jurisdiction. 

A  judgment  recovered  against  a  corporation  is  generally  prima 
facie,  bat  not  conclnsive,  evidence  of  indebtednesB  against  the  com- 
pany, in  an  action  against  a  stockholder  to  enforce  his  individual 
statutory  liability.'*^  Some  conrts  hare  held  the  judgment  against 
the  corporation  to  be  conclusive  evidence  of  the  debt  in  the  absence  of 
fraud  or  want  of  jurisdiction;  **■  but,  by  the  weight  of  authority,  it 
is  only  prima  facie  evidence,  the  stockholders  not  having  been  parties 
to  the  action  in  which  it  was  recovered.**^  It  is  not  even  prima 
facie  evidence  where  the  liability  which  it  is  sought  to  impose  upon 
the  stockholder  is  original  and  penal  in  its  character.''® 

der,  48  Ohio  St.  4S8,  38  N.  B.  283;  Yoanglove  t.  Lime  Co.,  48  Ohio  St.  663,  83 
N.  B.  234.     Contra,  Morley  ▼.  Thayer,  3  Fed.  787. 

tsT  Belmont  ▼.  Coleman,  21  N.  Y.  86;  Mom  t.  McCullough,  6  Hill  (N.  Y.)  131; 
Tenj  T.  Tubman,  82  U.  S.  156;  HasUnga  y.  Drew,  76  N.  Y.  8;  Stephens  v. 
Fox,  83  N.  Y.  813. 

sss  Slee  T.  Bloom,  20  Johna.  (N.  Y.)  668;  Miller  v.  White,  58  Barb.  (N.  Y.)  434 
<reyeraed  in  60  N.  Y.  137);  Farnum  t.  Ballard  Yale  Machine  Shop,  12  Cush. 
<Maa8.)  507.  So  under  the  Maasachusetts  statute  by  which  a  summons  in  the 
action  against  the  corporation  was  required  to  be  served  on  stockholders,  and 
they  were  permitted  to  defend  in  such  action,  etc.  Holyoke  Bank  t.  Goodman 
Paper  Manuf  g  Co.,  8  Cush.  (Mass.)  576. 

ss»  Cases  in  note  227,  supnu 

tss  MiUer  t.  White,  50  N.  Y.  137;  McMahon  ▼.  Macy,  51  N.  Y.  155.  See  ex- 
planation of  these  oases  in  Hastings  v.  Drew,  76  N.  Y.  8,  and  Stephens  t.  Fox, 
«8  N.  Y.  313. 
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A  Jadgment  regalarly  obtained  against  a  corporation  is  conclusive 
against  a  stockholder,  in  the  absence  of  fraad,  where  the  suit  against 
him  is  to  compel  payment  of  his  subscription  to  the  stock  of  the  cor- 
poratiouy  or  to  compel  him  to  refund  property  of  the  corporation  un- 
lawfully received  by  him.*"*  In  such  a  case,  however,  it  may  be  at- 
tacked for  collusion  and  fraud.'*' 

SAME— STATUTE  OF  LIMITATIONa 

239.  The  statute  of  limitationB  runs  against  an  action  by 
creditors  to  enforoe  ai^ainst  stockholders  liability 
on  account  of  their  stock  from  the  time  an  action 
can  be  maintained,  which  is  generally  when  a  valid 
call  is  made  by  the  corporation  or  by  a  court  of 
equity  in  a  suit  by  creditors.  The  statute  runs 
against  an  action  to  enforce  the  statutory  liability 
of  stockholders  from  the  time  when  a  cause  of  ac- 
tion accrues,  which  is  generally  from  the  return  of 
execution  against  the  corporation.  The  rule  will 
▼ary,  however,  according  to  the  terms  of  the  statute. 

LidbiUt/y  on  Svbscription. 

Some  of  the  courts  bave  held  that  the  liability  of  stockholders  to 
pay  their  subscriptions  is  a  direct  trusty  and  that  the  statute  of  lim- 
itations, therefore,  does  not  run  against  it,  at  least  until  a  call  is  made 
by  the  corporation  or  other  proper  authority.  "If  the  corporation,"  it 
has  been  said,  "does  not  compel  payment  of  the  stock,  the  subscribers 
must  be  deemed  to  hold  it  for  the  corporation,  subject  to  its  call.  It 
is  a  continuing,  subsisting  trust  and  confidence,  to  which  the  statute 
of  limitations  has  no  application."  *'•  The  true  relation,  however,  be- 
tween a  stockholder  and  the  corporation,  with  respect  to  his  unpaid 
subscription,  is  that  of  debtor  and  creditor.  There  is  really  no  trust 
at  all,  either  as  to  the  corporation  or  its  creditors.'*^    There  is  simply 

>si  Barron  t.  Paine,  83  Me.  312,  22  Atl  218;  Bisait  t.  NavigaUon  Co.,  15  Fed. 
853;    Tatam  v.  Rosenthal,  95  Cal.  129,  30  Pac  136. 

S82  Bissit  ▼.  Navigation  Co.,  15  Fed.  353. 

288  Payne  ▼.  Bullurd,  23  Miss.  88.  And  see  Hightower  T.  Thornton,  8  6a.  486; 
Mack's  Appeal  (Pa.  Sup.)  7  AU.  481. 

S84  Ante,  p.  539  et  seq. 
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a  debt,  a  contract;  and,  in  reason,  the  stat 
run  when  a  caase  of  action  thereon  accrue 
payable  on  demand,  or  on  call,  the  statute 
is  duly  made,  and  not  before  then.***    If  a 
vent  and  suspends  business,  no  call  by  the 
render  stockholders  liable,  but  there  mui 
mand  or  call  by  a  receiver,  assignee,  or  d< 
statute  does  not  begin  to  run  until  then.**^ 
itor  who  has  recovered  a  judgment  agains 
execution  returned  unsatisfied,  is  allowed  t 
stockholder,  the  cause  of  action  accrues  s 
an  execution  on  a  judgment  against  the  cor] 
unsatisfied,  and  the  statute  runs  from  th; 
have  held  that  the  statute  runs  against  an  a< 
to  subject  the  balance  due  by  him  on  his  si: 
a  judgment  obtained  against  the  corporat 
the  cause  of  action  accrued  against  the  coi 

Statutory  LiabiUty. 

Sometimes  the  statute  creating  the  liabilil 
the  time  within  which  an  action  must  be  bi 
force  the  same.  Where  this  is  not  the  case  t 
on  the  nature  of  the  liability.  If  it  is  cont 
statute  relating  to  actions  on  contract  gove 

tti  See  Lake  Ontario,  A.  &  N.  Y.  R.  Go.  ▼.  Masc 

«••  Great  Weetern  Tel.  Co.  v.  Gray,  122  111.  630 
Taylor,  120  N.  T.  244,  24  N.  B.  288;    and  cases  in  tl 

stT  Glenn  t.  Marbury,  145  U.  S.  499,  12  Sup.  C 
U.  S.  143;    Glenn  v.  Semple,  80  Ala.  159;    Lehm 
Ala.  618,  6  South.  44;    Glenn  ▼.  Williams,  60  Md 
U.  8.  319,  9  Sup.  Ct  739;    Washington  Sar.  B 
Bank,  107  Mo.  133,  17  S.  W.  644;    Great  West 
Vanderwerken  t.  Glenn,  85  Va.  9,  6  S.  B.  806;   < 
8  S.  E.  636.    In  Pennsylvania  it  is  held  that  wl 
solvent,  and  makes  an  assignment,  the  statute  beg 
assignment.     Franklin  Sav.  Bank  v.  Bridges  (Pa. 

sss  Washington  Sav.  Bank  v.  Butchers'  &  Dro' 
W.  644. 

ss»  First  Nat  Bank  v.- Greene,  64  Iowa,  445»  IT 
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is  penal,  the  case  is  goyemed  by  the  clause  relating  to  actions  npon  a 
statute  for  a  penalty  or  forfeiture.*** 

The  statute  of  limitations  begins  to  run  as  soon  as  creditors  acquire 
a  right  to  sue  the  stockholders.  Where  the  statute  requires  recovery 
of  judgment  against  the  corporation,  and  issue  of  execution,  and  re- 
turn of  no  property  found,  it  does  not  begin  to  run  until  then ;  that  is, 
until  the  return  of  the  execution.***  If  a  right  of  action  accrues  on 
the  insolvency  or  dissolution  of  the  corporation,  or  an  assignment  for 
creditors,  and  no  judgment  against  the  corporation  is  necessary,  the 
statute  runs  from  that  time.***  If  the  statute  makes  the  stockholders 
liable  as  principal  debtors,  the  liability  accrues  against  the  corpora- 
tion and  the  stockholders  at  the  same  time,  and  suspension  of  the 
remedy  against  the  corporation,  as  by  a  renewal  of  the  debt,  does  not 
suspend  the  remedy  against,  or  affect  the  liability  of,  the  stockhold- 
ers.*** A  suit  commenced  by  one  creditor  on  behalf  of  himself  and 
all  others — ^that  is,  a  general  creditors'  bill — ^is  in  the  nature  of  a  de- 
mand for  all,  and  stops  the  running  of  the  statute  as  against  all  cred- 
itors who  may  come  in  and  assert  their  claims.*** 

8AME--SET-OFF  BY  STOCKHOLDEBS. 

240.  A  stockholder  who  is  also  a  creditor  of  the  corpora^ 
tion  cannot  set  off  his  claim,  either  against  his  lia- 
bility on  his  subscription,  or  his  liability  for  corpo- 
rate ftmds  unlawfully  received  by  him,  or  against 

S4«  Wyles  v.  Suydam,  04  N.  Y.  173;  Merchanto'  Bank  of  New  Haren  r.  BUss, 
35  N.  Y.  412;    Corning  ▼.  McCullough,  1  N.  Y.  47. 

S41  Taylor  v.  Bowker,  111  U.  S.  110,  4  Sap.  Ct.  397;  Handy  ▼.  Draper,  89  N.  Y. 
334;   Younglove  t.  Lime  Ck).,  49  Ohio  St  663,  33  N.  E.  234. 

s«s  McDonnell  t.  Insnrance  Co.,  85  Ala.  401,  5  South.  120;  Barrick  y.  Gifford, 
47  Ohio  St.  180,  24  N.  B.  259;  Bronson  v.  Schneider,  49  Ohio  St.  438,  33  N.  B. 
233;  Younglove  v.  Lime  Co«,  49  Ohio  St.  663,  33  N.  B.  234;  Terry  t.  Tubman, 
92  U.  S.  156. 

248  Hyman  v.  Coleman,  82  Cal.  650,  23  Pac  62;  Parrott  v.  Colby,  6  Hon  <N.  Y.) 
57,  71  N.  Y.  597;  Jagger  Iron  Co.  t.  Walker,  76  N.  Y.  521;  Schalucky  t.  field, 
124  111.  617,  16  N.  E.  904;    Coleman  t.  White,  14  Wis.  700. 

s«4  Barrick  v.  GifEord,  47  Ohio  St.  180,  24  N.  B.  259;  Richmond  r.  lions,  121 
U.  S.  27,  7  Sup.  Ct  78a 
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Statutory  liability,  if  it 
him  contribute  a  proportic 
ment  of  all  creditors  pro 
where  an  action  is  brought 
his  sole  benefit. 

Where  a  stockholder  of  an  insolyent  cc 
itor,  is  indebted  to  the  corporation  on  1 
erty  of  the  corporation  unlawfully  paid  t 
ized  dividends,  or  on  any  other  cause,  tt 
is  to  pay  what  he  owes,  and  then  come  j 
other  creditors  in  all  the  assets  of  the  c< 
sued  upon  his  indebtedness  by  or  for  tl 
set  off  the  debt  due  him  from  the  corpor 
be  to  permit  him  to  appropriate  this  a8S< 
of  his  own  claim  to  the  exclusion  of  tl 
action  is  brought  by  a  single  creditor  ag 
may  set  off  a  debt  due  him  from  the  c 
compelled  to  pay  his  indebtedness  to  th( 
an  action  against  all  the  stockholders  i 
may  come  iq  with  other  creditors  for  1 
sets."* 

'Rxe  same  rule  applies  where  suit  is  br 

>«■  Sawyer  ▼.  Hoag,  17  Wall.  610;    Handle^ 
CtJ  590»    1  Gumming,  Gas.  PrW.  Gorp.  855;    Oe 
rence  y.  Nelson,  21  N.  Y.  158;    Shickle  ▼.  Watte 
Garbon  Co.  t.  Mills,  78  Iowa,  460,  43  N.  W.  26 
kins,  70  Iowa,  653.  44  N.  W.  797;    Hillier  v. 
liams  ▼.  Traphagen,  38  N.  J.  Eq.  57;   Thebns 
statnte,  Appleton  v.  TurnbuU,  84  Me.  72,  24 
snpra,  the  defendants,  members  of  a  mutual  i 
a  loss  upon  an  insured  vessel,  which  loss  wa 
proceedings  to  dissolye  the  company  as  insol 
receiTer  of  the  company  to  recover  on  the  pre 
for  the  policies  issued  to  them,  it  was  held 
pany*s  indebtedness  for  the  loss.     Hillier  y.  I] 
effect.     In  most  of  the  other  cases  cited  aboyi 
tions,  or  to  recover  dividends  unlawfully  paid 

t46  Mathez  v.  Neidig,  72  N.  Y.  100. 
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enforce  their  statntory  liability.  If  it  is  sought  to  compel  them  each 
to  contribute  a  proportionate  sum  to  a  fund  for  the  payment  of  all 
creditors  pro  rata,  a  set-oflf  cannot  be  allowed.**^  It  is  otherwise, 
however,  where  an  action  is  brought  by  a  single  creditor,  as  may  be 
done  under  some  statutes,  to  enforce  a  several  and  original  liability, 
to  the  amount  of  his  stock,  for  the  sole  benefit  of  the  creditor  suing.' ^* 

SAME— CONTRIBUTION  AMONG  STOOKHOLDEBa 

241.  A  stockholder  is  entitled  to  contribution  from  the 
other  stockholders  where  he  has  paid  more  than 
his  share  of  corporate  debts,  either, 
(a)  On  account  of  a  liability  on  his  subscription,  the 
other  stockholders  being  also  liable  on  their  sub- 
scriptions, 

s«T  U.  S.  Trust  Co.  t.  U.  8.  Fire  Ins.  Go.  (In  re  Empire  City  Bank),  18  N.  Y.  199. 

>«>  U.  8.  Tnut  Go.  ▼.  U.  8.  Fire  Ins.  Ga  (In  re  Empire  City  Bank),  18  N.  Y. 
199,  227;    Garrison  t.  Howe,  17  N.  Y.  458;    Mathez  t.  Neidig,  72  N.  Y.  100;    Agate 
▼.  Sands,  73  N.  Y.  620;   Wheeler  t.  Millar,  90  N.  Y.  353.     To  entitle  him  to  a 
set-off,  he  must  he  really  a  creditor  of  the  corporation.     He  cannot  set  off  a  debt 
dae  him  from  the  corporation  if  he  owes  the  company,  on  his  subscription,  more 
than  the  amount  of  his  claim  against  it.     Wheeler  t.  Millar,  supra.     But  where 
a  stockholder  had  purchased  up  judgments  against  the  corporation,  while  he  was 
a  director,  and  after  he  knew  the  company  was  insolvent,  it  was  held  that  the 
judgments  could  avail  him  as  a  defense  or  set-off  only  to  the  amount  actually  paid 
for  them.     Bulkley  v.  Whitcomb,  121  N.  Y.  107,  24  N.  E.  13.     And  see  Abbey  v. 
Long,  44  Kan.  688,  24  Pac.  1111,  where  it  was  held  that  a  stockholder,  though 
not  a  director,  cannot  buy  up  claims  against  the  corporation,  and  then  sot  them 
off  against  his  liability  at  their  face  value.     And  see  Thompson  t.  Meisser,  106 
III.  359;    Manville  v.  Karst,  16  Fed.  175;    Kunkelman  v.  Rentchler,  15  111.  App. 
271;  Gauch  v.  Harrison,  12  111.  App.  459;   8mith  t.  Mosby,  9  Heisk.  (Tenn.)  501; 
Balch  V.  Wilson,  25  Minn.  299.     In  Manville  v.  ICarst,  10  Fed.  173,  the  defend- 
ant, a  stockholder  in  an  insolvent  bank,  became  liable  to  creditors  of  the  bank 
In  the  sum  of  $1,200,  under  a  double  liability  law,  and  was  sued  for  that  amount 
by  a  creditor.     Before  judgment  could  be  had,  he  agreed  with  a  friend  that,  if 
the  latter  would  buy  up  claims  against  the  bank  to  the  amount  of  his  liability, 
he  would  confess  judgment  in  his  favor,  and  the  friend  bought  up  claims  at  a 
large  discoutit,  from  a  stockholder  iu  the  bank,  and  the  defendant  confessed  judg- 
ment in  his  favor  for  the  full  amount  of  the  claims,  and  paid  the  same.     It 
was  held  that  the  judgment  and  sutlsf action  could  not  avail  him  as  a  defense. 
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(b)  Or  on  account  of  his  statutory  liability,  where  it  iF 

contractual,,  all  the  stockholders  being  Jointly  and 
severally  liable. 

(c)  But  not  where  the  pajnnent  was  on  account  of  a  pe- 

nal statutory  liability. 

If  the  liability  imposed  by  the  statute  for  the  debts  of  the  company 
is  penal,  and  not  contractual,  stockholders  against  whom  creditors 
have  enforced  the  liability  cannot  maintain  a  suit  against  other  stock- 
holders for  contribution.***  It  is  otherwise,  however,  if  the  statute 
imposes  a  contractual  liability  upon  the  stockholders  jointly  and  sev- 
erally, and  one  of  them  is  compelled  to  pay  more  than  his  share.  In 
such  a  case  he  may  file  a  bill  in  equity  to  enforce  contribution  from 
the  other  stockholders  who  were  also  liable.*"*  So,  where  stockhold- 
ers are  liable  on  their  subscriptions,  and  one  of  them  is  compelled  to 
pay  the  amount  due  from  him  to  satisfy  a  corporate  debt,  he  may  sue 
for  contribution.*"^  Ordinarily  contribution  may  be  enforced  by  a  suit 
In  equity,  but,  if  the  statute  prescribes  a  remedy,  it  must  be  follow- 
ed.*** A  suit  for  contribution  may  be  maintained  against  nonresident 
stockholders.***  Liability  to  contribute  survives  the  death  of  a  stock- 
holder.*** 

BELATION  BETWEEN  CREDITORS  AND  OFFICEBa 

1242.  There  is  no  privity  between  the  creditors  of  a  cor- 
poration and  its  officers.  And,  strictly  speaking, 
there  is  no  trust  relation. 

243.  The  creditors  of  a  corporation  cannot  maintain  an 
action  at  law  against  its  officers  for  fraud,  negli- 

>«•  Sayles  v.  Brown.  40  Fed.  8. 

ti*  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  211;  Redington  y.  Coniwoil.  DO  Cnl. 
40,  27  Pac  40;  Wlncock  t.  Turpin,  96  111.  135;  Allen  ▼.  Fairbanks,  40  Fed. 
188,  46  Fed.  445;  Koona  t.  Martin,  66  Uun,  554,  21  N.  Y.  Supp.  657.  And  see 
Wolters  v.  Henningsan  (Gal.)  46  Pac.  277. 

sBi  Wincock  v.  Turpin,  96  111.  185;   1  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  227. 

t6s  O'Reilljr  y.  Bard.  105  Pa.  St.  569. 

t6s  Allen  y.  Fairbanks,  45  Fed.  445, 

at4  AUen  t.  Fairbanks,  40  Fed«  188. 
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gence,  or  other  breach  of  duty  to  the  corporation. 
But  if  the  officers  are  liable  to  .the  corporation  for 
fraud,  negligence,  or  other  wrongs,  the  liability 
constitutes  an  equitable  asset  of  the  corporation, 
and  may  be  reached  by  its  Judgment  creditors  in 
equity. 

The  creditors  of  an  insolvent  corporation,  according  to  all  of  the  an- 
thoritieSy  may,  in  order  to  procure  satisfaction  of  their  claims,  enforce 
the  liability  of  directors  and  other  officers  of  the  corporation  for  losses 
resulting  from  their  mismanagement  of  the  corporate  affairs.  Most 
of  the  courts  have  based  the  right  of  action  in  such  cases  uxran  the 
ground  that  the  assets  of  a  corporation  are  a  tmst  fund  for  the  benefit 
of  creditors,  and  that  the  oflBcers  are  tmstees  for  their  benefit.*** 
The  trust-fund  doctrine,  however,  has  been  virtually  exploded,  as  we 
have  seen,  by  late  decisions  of  courts  of  the  highest  authority,  and 
it  is  perhaps  safe  to  say  that  no  court  would  now  hold  directly  that 
any  trust  relation  exists  between  the  officers  and  the  creditors  of  a 
corporation.***  The  true  basis  of  the  right  of  creditors  to  proceed 
against  the  officers  of  a  corporation  is  in  their  right  to  reach  equitable 
assets  of  the  corporation  and  apply  them  to  the  satisfaction  of  their 
claims.  The  officers  of  a  corporation,  as  we  have  seen,  are  liable  to 
the  corporation  for  losses  caused  by  their  fraud,  gross  negligence,  or 
willful  breach  of  duty,  and  this  liability  may  be  enforced  by  or  for  the 
benefit  of  creditors  when  the  corporation  becomes  insolvent.  It  is  the 
enforcement  of  their  claims  by  creditors  against  equitable  assets  of 
the  corporation.**^ 

Whatever  may  be  the  grounds  upon  which  the  right  of  action  is 
based  by  the  different  courts,  it  is  well  settled  that  where  the  officers 
of  a  corporation  willfully  misappropriate  or  misapply  its  assets,  and 
the  corporation  becomes  insolvent,  the  creditors  who  have  recovered 
judgments  against  the  corporation  may  hold  them  liable  to  the  ex- 
tent of  the  misappropriation.**'    So  if  the  officers  of  an  insolvent 

2  56  1  Mor.  TriT.  Corp.  {  568. 

260  Ante,  p.  539  et  seq. 

267  See  2  Mor.  Priv.  Corp.  §§  795,  796. 

288  Grata  v.  Redd,  4  B.  Mon.  (Kj.)  178,  195;    Bllia  t.  Ward,  137  111.  509,  25 
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corporation  have  been  grossly  negligent  in  the  performance  of  their 
duties,  and  the  assets  of  the  company  have  been  thus  allowed  to  be 
wasted,  they  may  be  held  liable  to  creditors  to  the  extent  of  the 
loss.'**  Thus,  if  the  assets  of  a  bank  are  wasted  through  the  mis- 
management or  gross  negligence  of  the  directors,  the  depositors  may 
hold  them  liable."* 

It  is  well  settled,  however,  that  the  officers  of  a  corporation,  if  they 
act  in  good  faith  within  the  limits  of  the  powers  conferred  upcm  the 
corporation  by  its  charter,  and  within  their  authority,  and  use  a 
proper  degree  of  prudence  and  diligence,  are  not  responsible  either 
to  the  corporation  or  to  its  creditors  for  losses  resulting  from  mere 
mistakes  or  errors  of  judgment.***  Thus,  they  are  not  liable  for  de- 
claring or  paying  a  dividend  which  diminishes  the  capital,  in  violation 
of  a  statute  or  the  common  law,  where  they  are  not  guilty  of  bad  faith 
or  negligence.***  Nor  are  they  liable  for  losses  from  accident,  theft, 
etc.,  where  they  have  not  been  negligent.***  The  directors  of  a  cor- 
poration cannot  be  held  liable  to  creditors  of  the  corporation  for  the 
acts  or  omissions  of  other  agents,  unless  they  have  been  guilty  of  neg- 
lect in  supervising  or  appointing  them.**^  What  constitutes  such 
Diligence  as  will  render  officers  of  a  corporation  liable  has  been  con- 
sidered on  a  former  page.*** 

A  creditor  of  a  corporation  cannot  sue  its  officers  at  law  for  fraud, 

N.  B.  631;  Wilkinson  t.  Bauerle,  41  N.  J.  Bq.  635,  7  Atl.  614;  Moses  ▼.  Bank. 
1  Lea  (Tenn.)  398;  Bank  of  St.  Mary's  t.  St  John,  26  Ala.  666;  ante,  9.  614  et  seq. 

26»  Hun  ▼.  Gary,  82  N.  Y.  66,  37  Am.  Rep.  646;  Brinckerhoff  ▼.  Bostwick,  88 
N.  Y.  62;  Idarshall  t.  Bank,  86  Va.  676,  8  S.  E.  686;  Delano  t.  Case,  17  Bradw. 
ail.)  631,  121  m  247,  12  N.  E.  676;  United  Society  of  Shakers  r.  Underwood, 
9  Bosh   (Ky.)  609;  Gratz  v.  Kedd,  4  B.  Mon.  (Ky.)  178,  196;  ante,  i>.  616. 

s«o  See  cases  dted  in  the  preceding  note. 

s«i  Spering's  Appeal,  71  Pa.  St  11,  10  Am.  Rep.  684,  1  Gumming,  Gas.  Priv. 
Gorp.  799;  Watt's  Appeal,  78  Pa.  St  870;  Williams  ▼.  McDonald,  37  N.  J.  Eq. 
409;    ante,  p.  515. 

2»2  Excelsior  Petroleum  Go.  v.  Lacey,  63  N.  Y.  422;  Van  Dyck  v.  McQnade, 
86  N.  Y.  38;  Lexington  &  O.  R.  Go.  t.  Bridges,  7  B.  Mon.  (Ky.)  666;  ante,  p.  616. 

s«s  Mowbray  v.  Antrim,  123  Ind.  24,  23  N.  E.  858. 

t«4  Briggs  v.  Spanlding,  141  U.  S.  132,  11  Sup.  Gt  924,  2  Gumming,  Gas.  Priy. 
Gorp.  186,  Shep.  Gas.  Gorp.  200.  And  see  Savings  Bank  of  Louisville's  As- 
signee V.  Gaperton,  87  Ky.  306,  8  S.  W.  885. 

•••Ante,  p.  516. 
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negligence,  or  mismanagement  in  condocting  the  affairs  of  the  cor- 
poration.***  The  remedy  is  in  equity,  by  creditors'  bill.**^  All  the 
guilty  officers  need  not  be  joined  as  parties,  for  their  liability  is  aev- 
eral,  but  the  corporation  must  be  made  a  party.'*' 

SAME— PBEFEBENCES  TO  OFFIOEBS  WHO  ABE  OBEDITOBS. 

244.  When  a  corporation  becomes  insolvent  and  ceases  to 
do  business,  the  directors  or  other  officers  in  chaise 
of  its  assets  cannot,  by  mortgage  or  otherwise, 
secure  to  themselves  any  preference  or  advantage 
over  other  creditors. 

So  long  as  a  corporation  is  doing  business,  there  is  no  privity 
whatever  between  the  directors  or  other  officers  and  its  creditors. 
It  has  often  been  said  that,  when  a  corporation  becomes  insolvent  and 
ceases  to  do  business,  a  quasi  trust  relation  arises  between  the  offi- 
cers and  its  creditors;  that  they  hold  the  pronerty  of  the  corporation 
as  a  trust  fund  for  the  equal  benefit  of  all  the  creditors;  and  that,  if 
they  are  themselves  creditors  while  the  corporation  is  under  their 
management,  they  cannot,  by  mortgage  or  otherwise,  secure  to  them- 
selves any  preference  or  advantage  over  other  creditors.***  It  is  un- 
doubtedly the  law  in  this  country  that  officers  of  a  corporation  cannot 
prefer  themselves  over  other  creditors,  under  such  circumstances,  but 
it  is  not  true  that  there  is  any  real  trust  relation  between  them  and 
the  creditors;  and  to  say  that  there  is,  and  base  the  invalidity  of  the 
transaction  on  that  ground,  w^ill  tend  to  confuse.  As  a  matter  of 
fact,  such  a  transaction  is  invalid  as  against  the  other  creditors,  be- 
cause it  is  fraudulent  as  to  them,  and  it  is  not  necessary  to  look  for 
any  other  reason.'^*  In  England  it  has  been  expressly  held  that 
the  directors  of  an  insolvent  corporation  are  not  trustees  for  cred- 

2«eZi]m  ▼.  Mendel,  0  W.  Va.  580;  Smith  ▼.  Poor,  40  Me.  415;  Branch  ▼. 
Roberts,  50  Barb.  (N.  Y.)  435;   Fusz  t.  Spaunborst,  67  Mo.  25a 

207  Schley  v.  Dixon,  24  Ga.  273. 

268  Cunningham  ▼.  Pell,  5  Paige  (N.  Y.)  607. 

>••  Beach  t.  MiUer,  130  111.  1G2,  22  N.  B.  464;  WiUdnson  t.  Banerle,  41  N. 
J.  Eq.  635,  7  AtL  514;  Olney  v.  Land  Co.,  16  R.  I.  597,  18  Atl.  181;  Haywood 
v.  Lumber  Co.,  64  Wis.  639,  26  N.  W.  184;  und  cases  hereafter  dted. 

27 •  That  such  preferences  are  void  as  against  creditors  is  well  settled,  what- 
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itors;  and  it  has  further  been  held,  contrary  to  the  rule  in  this  coun- 
try, that  in  paying  corporate  debts,  before  proceedings  to  wind  up  the 
company  have  been  instituted,  they  may  prefer  debts  upon  which 
they  are  themselyes  liable  as  guarantors.*^^ 

SAME— STATUTOBY  LIABILITY  OP  OPPICEBS. 

S46.  In  most  states  it  is  provided  by  statute  that  the  di- 
rectors or  other  officers  of  a  corporation  shall  be 
liable  for  its  debts,  ^^here  they  are  guilty  of  cer- 
tain official  neglect  or  misconduct.  These  statutes, 
being  penal,  are  strictly  construed. 

In  most  of  the  states,  statutes  have  been  enacted  making  the  di- 
rectors or  other  oflScers  of  a  corporation  liable  for  its  debts  where 
they  are  guilty  of  certain  official  neglect  or  misconduct,  as  of  failure 
to  make  a  report  of  the  condition  of  the  corporation  required  by 
law;*^*  making  false  reports;*'*  allowing  the  debts  of  the  corpo- 

ever  may  be  the  ground  of  invalidity.  See  Beach  t.  Miller,  180  111.  162,  22  N. 
B.  464:  Roseboom  ▼.  Whittaker,  132  III.  81,  23  N.  E.  339;  Sicardi  ▼.  Oil  Ck>., 
149  Pa.  St.  148,  24  Atl.  163;  Wilkinson  t.  Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  514; 
Olney  t.  Land  Co.,  16  R.  I.  597,  18  Atl.  181;  Adama  t.  Milling  Co.,  35  Fed. 
433;  Corey  ▼.  Wadsworth,  99  Ala.  68,  11  South.  350;  Gibson  t.  Furniture  Co., 
96  Ala.  357,  11  South.  365;  Hays  v.  Bank,  51  Kan.  535,  33  Pac.  318;  lugwersen 
T.  Edgecombe,  42  Neb.  740,  60  N.  W.  1032.  Thus,  where  a  majority  of  the 
directors  of  a  corporation,  knowing  it  to  be  insoWent,  TOte  for  the  execution  to 
them  of  the  cori)oration*8  judgment  note,  which  is  executed  by  one  of  their  num- 
ber as  treasurer,  and  a  judgment  is  immediately  entered,  the  judgment  is  frnuilii- 
lent  and  void  as  to  other  creditors,  though  the  note  was  giren  in  payment  of  a 
bona  fide  debt.  Roseboom  t.  Whittaker,  supra.  This  rule  has  been  extended  to 
include  preferences  given  by  officers  to  their  relatives.  Adams  v.  Milling  Co., 
supra.  And  it  baa  been  applied  to  conveyances  by  officers  in  payment  of  a  debt 
on  which  they  were  liable  as  guarantors  or  sureties.  Goodyear  Rubber  Co.  v. 
George  D.  Scott  Co.,  9G  Ala.  439,  11  South.  370;  Richards  v.  Insurance  Co.,  43 
N.  H.  263. 

STi  Poole,  Jackson  &  Whyte's  Case  (In  re  Wincham  Ship-Building,  Boiler  & 
Salt  Co.),  9  Oh.  DiY.  822. 

ITS  Bmoe  t.  Piatt,  80  N.  Y.  879;  Halsey  v.  Mcliean,  12  Allen  (Mass.)  438; 
Gaus  V.  Switzer,  9  Mont.  408,  24  Pac.  18.    That  the  New  York  statute  doee  not 

S7S  As  to  the  liability  under  such  a  provision,  see  Pier  t*  EDumore,  86  N.  Y. 
96;  Matthews  v.  Patterson,  16  Colo.  215,  26  Pac.  812. 
01k.Pr.Corp.— 39 
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ration  to  exceed  the  capital  or  a  certain  proportion  of  the  capital;  *'^* 
paying  a  dividend  which  diminishes  the  amount  of  the  capital 
stock;  '^*  failure  to  publish  the  articles  of  association;  '**  violating 
any  of  the  provisions  of  the  act  under  which  the  corporation  is  formed, 
whereby  it  shall  become  insolvent,  etc.*^*  These  statutes  are  highly 
penal,  and  are  to  be  strictly  construed.  The  liability  cannot  be  ex- 
tended beyond  the  strict  terms  of  the  statute,  and  a  clear  case  must 
be  established  to  render  an  oflScer  liable.*^ • 

One  of  the  directors  or  trustees,  who  is  also  a  creditor  of  the  cor- 
poration, cannot  maintain  an  action  under  the  statutes  against  his 
co-trustees  or  co-directors  for  breach  of  duty,  and  his  assignee  stands 
in  the  same  position.  To  allow  such  an  action  would  enable  him  to 
profit  by  his  own  wrong  or  negligence.*^*  But  the  liability  may  be 
enforced  by  a  creditor  who  is  a  stockholder.**** 

Where  an  action  is  brought  against  a  director  under  a  statute  mak- 
ing directors  liable  for  the  debts  of  the  company  if  they  fail  to  file 
a  report,  the  plaintiff  must  establish  the  fact  that  he  is  a  creditor  of 
the  company;  and,  by  the  weight  of  authority,  proof  of  the  reoov- 

require  a  report  after  the  corporation  hajB  ceaaed  to  own  property  or  do  bui- 
uesa,  and  has  been  practically  dissolved,  see  Bruce  y.  Piatt,  80  N.  Y.  879,  and 
cases  there  cited.  See,  also.  Kirkland  ▼.  Kille,  09  N.  T.  395,  2  N.  E.  80.  Bnt 
the  mere  fact  that  the  company  has  ceased  to  do  business,  and  it  winding  up  its 
affairs,  is  no  excuse  for  failure  to  file  a  report.  Sanborn  t.  LefPerts,  58  N.  Y. 
179.  And  see  Gaus  y.  Switzer,  9  Mont  408,  24  Pac  1&  As  to  sufficiency  of 
report,  see  Bonnell  y.  Griswold,  80  N.  Y.  128;  Wliitney  Arms  Go.  y.  Barlow,  63 
N.  Y.  62;  Whitai^er  t.  Masterton,  106  N.  Y.  277,  12  N.  E.  604.  Under  a  statute 
making  directors  liable  for  failure  to  file  a  report,  the  liability  does  not  attach 
if  a  report  is  filed,  though  it  may  be  false.  Bonnell  y.  Griswold,  80  N.  T.  128; 
Pier  y.  Hanmore,  86  N.  Y.  95;  Matthews  ▼.  Patterson,  16  Colo.  215,  26  Pac. 
812. 

ST«  Thacher  y.  King,  156  Mass.  490,  31  N.  E.  648.  An  indebtedness  of  a  cor- 
poration to  one  of  its  directors  constitutes  a  debt  due  within  the  statute.     Id. 

ST 6  See  Rorke  y.  Thomas.  56  N.  Y.  559. 

STt  See  Cady  y.  Sanford,  53  Vt  632. 

ST 7  Patterson  y.  Manufg  Co.,  41  Minn.  84,  42  N.  W.  926. 

»T8  Garrison  y.  Howe,  17  N.  Y,  458;  Rorke  ▼.  Thomas,  56  N.  Y.  559;  Bruce 
▼.  Piatt.  80  N.  Y.  381;   Cameron  y.  Seaman,  69  N.  Y.  396. 

XT9  Knox  V.  Baldwin,  80  N.  Y.  610. 

sao  Sanborn  y.  Lefferts,  68  N.  Y.  179. 
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ery  of  a  judgment  against  the  company,  1 
of  the  debt,  is  not  conclusive.**^ 

An  action  against  a  director  by  a  credi 
these  statutes  is  within  the  statute  of  lii 
to  recoyer  a  penalty.  It  is  an  action  '^up( 
forfeiture."  •**  The  statute  begins  to  rui 
action  accrues  in  favor  of  the  creditor,  a 
fault  on  the  part  of  the  directors,  as  the  t 

By  the  weight  of  authority,  such  statui 
traterritorial  effect,  and  the  liability  the 
forced  in  another  state.*** 

It  also  follows,  from  the  penal  charactei 
is  no  vested  right  in  a  cause  of  action  arif 
been  reduced  to  judgment,  and  not  only  i 
before  action  has  been  commenced,  but  t 
time  before  judgment,  and  an  action  prev 
further  prosecuted.*** 

sti  Miller  y.  White,  50  N.  Y.  137.     But  tee  C 

sts  Merchantfl'  Bank  t.  Bliss,  85  N.  T.  412; 
Knox  y.  Baldwin.  80  N.  Y.  610. 

sta  Jones  y.  Barlow,  62  N.  Y.  202.     Where 
become  Uable  for  a  debt  of  the  company  becaui 
port,  the  right  of  action  is  barred  after  lapse 
York,  three  years),   though  the  default  is  coi 
Loeee  y.  Bullard,  79  N.  Y.  404. 

>•«  Halsey  y.  McLean,  12  Allen  (Mass.)  4S8 
Law,  166;  First  Nat.  Bank  v.  Price,  33  Md 
Prac  (N.  S.)  61;  Price  v.  Wilson,  67  Barb.  (N. 
53  Vt.  632. 

2tB  Union  Iron  Co.  y.  Pierce,  4  Biss.  327,  F 
Lindaiier,  87  Mich.  217;  Knox  t.  Baldwin,  8Q 
Oolo.  882. 
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CTTAPTEB  XV. 

rUKElGN  COKPORATIONS. 

24A.  Foreign  GorporatioiiB  Defined. 

247-249.  Status  of  a  Foreign  Corporation. 

250-264.  Actions  by  and  againat. 

255.  Viaitorial  Power  over  Foreign  Corporationfl. 

« 

FOREIGN  COBPOHATIONS  DEIGNED. 

S40.  A  foreign  corporation  is  a  corporation  created  by  or 
under  the  la^ws  of  another  state  or  country. 

Foreign  corporations  have  been  defined  in  a  farm»  chapter,  in 
treating  of  the  creation  and  citizenship  of  cofporations.^ 

STATUS  OF  A  FOREIGN  CORPORATION. 

247.  A  corporation  has  the  capacity  to  act  and  contract,  by 

its  agents,  in  a  state  or  country  other  than  that  by 
which  it  was  created,  with  the  express  or  implied 
consent  of  that  country  or  state. 

248.  And  by  rules  of  comity,  binding  upon  the  courts  of 

a  state,  foreign  corporations  have  a  right  to  do 
business  therein,  the  consent  of  the  state  being  pre- 
sumed, except 

(a)  Where  it  is  prohibited  by  express  statutory  or  con- 

stitutional enactment. 

(b)  Where  to  allow  it  to  do  so  would  be  contrary  to  the 

public  policy  of  the  state. 

249.  A  state,  if  it  sees  fit,  may,  by  legislation,  ezdude  a 

foreign  corporation  altogether,  or  it  may,  subject 
to  particular  constitutional  limitations,  prescribe 
any  conditions  it  may  deem  fit  as  a  prerequisite  to  its 

i  Ante,  p.  74  et  leg. 
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right  to  do  business  withi: 
impose  conditioiis  in  vioL 
stitution. 

Power  to  Act  in  Another  Jurisdiction, 
In  Bank  of  Augusta  v.  Earle,*  it  was  c 
ing  the  powers  conferred  by  the  terms  < 
from  the  very  nature  of  its  being,  can  I 
out  of  the  limits  of  the  state;   that  the 
extraterritorial  operation,  and  that,  as  a 
ture  of  a  law  of  the  state,  it  can  have  n* 
in  which  that  law  operates;   and  that  it  i 
of  making  a  contract  in  another  place.' 
ruled  this  contention,  and  held  that  it 
through  its  agents,  with  the  consent  of  t 
true,"  it  was  said,  "that  a  corporation  c£ 
of  the  boundaries  of  the  sovereignty  by  ' 
only  in  contemplation  of  law,  and  by  fore 
law  ceases  to  operate,  ajid  is  no  longer  o1 
have  no  existence.    It  must  dwell  in  the 
not  migrate  to  another  Sovereignty.    61 
have  its  being  in  that  state  only,  yet  it  ( 
that  its  existence  there  will  not  be  recof 
residence  in  one  state  creates  no  insupei 
contracting  in  another.    It  is,  indeed,  a 
and  intangible;  yet  it  is  a  person,  for  o 
tion  of  law,  and  has  been  recognized  as 
court.    •    •    •    Now,  natural  persons 
agents,  are  continually  making  contrac 
do  not  reside,  and  where  they  are  not 
contract  is  made,  and  nobody  has  ever 
agreements.  And  what  greater  objectic 
of  an  artificial  person,  by  its  agents,  1 
scope  of  its  limited  powers  in  a  severe 
side,  provided  nnch  contracts  are  pern 
the  laws  of  the  place?*' 

•  13  Pet.  519. 
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The  question  has  been  raised  whether  it  is  proper,  as  a  matter  of 
public  policy,  under  any  circumstances,  for  a  state  to  recognize  a  cor- 
poration created  by  another  state  or  a  foreign  goyemment.  The  pros- 
ecution of  a  claim  to  property  by  an  Alabama  corporation  in  Louis- 
iana was  resisted  in  the  latter  state,  in  Williamson  y.  Smoot,'  on  the 
ground  that  It  was  a  yiolation  of  the  sovereignty  of  a  state,  and  prej- 
udicial to  the  rights  of  its  citizens,  to  recognize  a  corporation  created 
by  the  legislature  of  another  state.  It  was  held,  however,  that  though 
attempts  directly  opposed  to  the  sovereign  power  of  a  state,  or  the 
rights  of  its  citizens,  made  by  a  corporation  deriving  its  ezistenoe 
from  another  state,  ought  to  be  repelled,  yet  where  a  corporation 
comes  into  the  courts  of  a  state  other  than  that  by  which  it  was  cre- 
ated, and  there  seeks  to  assert  its  rights,  it  ought  to  be  recognized, 
and  its  rights  ought  to  be  enforced,  where  to  do  so  would  not  preju- 
dice the  state  or  its  citizens.* 

It  is  well  settled,  according  to  the  principle  of  these  casee^  that  a 
corporation  can,  by  its  agents,  go  into  another  state  than  that  by 
which  it  was  created,  and  make  any  contract,  or  take  any  convey- 
ance, that  is  within  the  powers  conferred  upon  it  by  its  charter,  pro- 
vided the  state  in  which  the  contract  or  conveyance  is  made  has  not 
prohibited  such  a  transaction,  and  the  transaction  is  not  contrary  to 
the  policy  of  its  laws.*  And  it  is  equally  well  settled,  subject  to  the 
same  limitations,  that  a  corporation  may  maintain  actions  and  enforce 
its  rights  in  another  state  or  country,  if  it  does  not  seek  to  enforce 
claims  contrary  to  its  laws.* 

a  7  Mart  (La.)  34,  1  Gnmming,  Caa.  Priy.  Corp.  32. 

^  And  see  Blackstone  Mannrg  Go.  t.  Inhabitanta  of  Blackstone,  18  Gray  (Mass.) 


i  Kennebec  Ck>.  t.  Angusta  Ina.  &  Banking  Co.,  6  Graj  (Maaa.)  201;  Hntchina  v. 
Mining  Ca,  4  Allen  (Mass.)  580;  Wright  ▼.  Lee,  2  S.  D.  596,  51  N.  W.  706;  Reich- 
wald  T.  Hotel  Co.,  106  lU.  438;  Snnta  Clara  Female  Academy  t.  SnlllTan,  116  III. 
375,  6  N.  B.  183  (where  it  waa  held  that  a  Wisconsin  corporation  coald  take 
lands  by  devise  in  Illinois);  Bard  t.  Poole,  12  N.  Y.  495  (where  it  was  held  that 
a  Maryland  corporation  could  make  loans  secured  by  mortgage  on  real  estate  in  New 
York);  Merrick  ▼.  Van  Santvoord,  34  N.  Y.  206;  Lancaster  t.  Improyement  Co.,  140 
N.  Y.  576,  86  N.  E.  964  (where  it  waa  held  that  there  waa  nothing  in  the  laws  of 
New  York,  or  their  general  policy^  to  prohibit  foreign  corporationa  from  acqiiirinf 
land  in  the  state). 

•  Post,  p.  634. 
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Though  the  rules  of  comity  by  which  foreign  corporations  are  recog- 
nized and  their  rights  enforced  are  subject  to  local  modification  by 
the  lawmaking  power,  until  so  modified  they  have  the  force  of  legal 
obligation.  It  is  the  duty  of  the  courts  to  respect  them  until  the  leg- 
islature sees  fit  to  modify  them.^  This  principle  of  comity  is  a  part 
of  our  common  law.* 

Right  to  Excbude  or  to  Impose  Conditions. 

A  corporation  created  by  one  state  or  by  a  foreign  government  can 
exercise  none  of  the  functions  or  privileges  conferred  by  its  charter 
in  any  other  state  or  country,  except  by  the  comity  and  consent  of  the 
latter.  Any  other  state  or  country  than  that  of  its  creation  may  ex- 
clude it  altogether,  if  it  sees  fit,  or  it  may  impose  such  terms  as  it 
choose  as  a  condition  of  allowing  it  to  do  business*  A  corporation, 
as  it  has  been  expressed/^cannot  migrate,  but  may  exercise  its  author- 
ity in  a  foreign  territory  upon  such  conditions  as  may  be  prescribed  by 
the  law  of  the  place."  ^*  As  was  said  in  Paul  v.  Commonwealth  of 
Virginia,^  ^  a  ^'corporation,  being  the  mere  creature  of  a  local  law,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty  where 
created.  •  •  •  The  recognition  of  its  existence,  even  by  other 
states,  and  the  enforcement  of  its  contracts  made  therein,  dex)end 
purely  upon  the  comity  of  those  states, — a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  is  prejudicial  to  their  interests  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.    They  may  exclude  the  foreign  corporation  entirely, 

T  Merrick  t.  Vtn  Bantroord,  84  N.  Y.  208,  217. 

■  Blston  y.  Piggott,  94  Ind.  17. 

•  Paul  ▼.  Virginia,  8  Wall.  168;  Liverpool  Ins.  Co.  ▼.  Massachnsetta,  10  Wall.  566» 
1  Gamming,  Gas.  Priv.  Corp.  26;  Bank  of  Augusta  ▼.  Earle,  13  Pet  519,  585;  New 
York,  L.  B.  &  W.  R.  Go.  t.  Oom.,  129  Pa.  St.  463,  18  Atl.  412;  Phenix  Ins.  Co.  ▼. 
Bnidett,  112  Ind.  204,  18  N.  B.  705;  Goldsmith  v.  Insurance  Co.,  62  Ga.  379;  People 
▼.  Fire  Ass'n  of  Philadelphia,  92  N.  Y.  311:  Phoenix  Ins.  Co.  v.  Welch,  29  Kan. 
672;  State  t.  Phoenix  Fire  Ins.  Co.,  92  Tenn.  420,  21  S.  W.  893;  Hartford  Fire  Ins. 
Go.  T.  Raymond,  70  Mich.  485,  38  N.  W.  474. 

10  RaUroad  Co.  v.  Harria,  12  Wall.  65. 

11  8  WaU.  168. 
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they  maj  restrict  its  business  to  particular  localities,  or  they  may  ex- 
act such  security  for  the  performance  of  its  contracts  with  their  citi- 
zens as  in  their  judgment  will  best  promote  the  public  interest.  The 
whole  matter  rests  in  their  discretion." 

The  provision  of  the  federal  constitution  that  the  citizens  of  each 
state  of  the  Union  shall  be  entitled  to  all  the  privileges  and  inmiuni- 
ties  of  citizens  in  the  several  states  does  not  require  one  state  to 
recognize  corporations  created  by  another;  for,  though,  a  corpora- 
tion is  to  be  regarded  as  a  citizen  for  some  purposes/'  it  is  not  a 
citizen  within  the  meaning  of  that  provision.  ''The  privileges  and 
immunities  secured  to  citizens  of  each  state  in  the  several  states  by 
the  provision  in  question  are  those  privileges  and  immunities  which 
are  common  to  the  citizens  in  the  latter  states,  under  their  constitu- 
tion and  laws,  by  virtue  of  their  being  citizens.  Special  privileges  en- 
joyed by  citizens  in  their  own  states  are  not  secured  in  other  states 
by  this  provision.  It  was  not  intended  by  the  provision  to  give  to 
the  laws  of  one  state  any  operation  in  other  states.  They  can  have 
no  such  operation  except  by  the  permission,  express  or  implied,  of 
those  states.  The  special  privileges  which  they  confer  must  there- 
fore be  enjoyed  at  home,  unless  the  assent  of  other  states  to  their  en- 
joyment therein  be  given."  *•  Nor  is  a  foreign  corporation  within 
the  constitutional  provision  that  "no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its  laws,"  so  as  to  pre- 
vent a  state  from  imposing  conditions  upon  allowing  it  to  do  busi- 
ness.** 

Aojording  to  this  principle,  it  is  well  settled  that  a  state  may  im- 
pose a  tax  or  license  fee  upon  a  foreign  corporatiop^  as  a  condition 
of  allowing  it  to  do  business  within  its  limits;  and  it  can  make  no 
difference  that  a  less  tax,  or  no  tax  at  all,  is  imposed  upon  domestio 
corporations  engaged  in  the  same  business.^*     Foreign  corporations 

12  Ante,  p.  24. 

IS  Paul  ▼.  Virginia,  8  Wall.  168.  And  lee  Bank  of  Aagnsta  t.  Earle,  18  Pet  519, 
5S5;  Pembina  Con.  Silver  Mining  &  Milling  Co.  t.  Pennsylvania,  125  U.  S.  181,  8 
Sup.  Ct  737;  Norfolk  &  W.  R,  Co.  v.  Pennsylvania,  136  U.  S.  114, 10  Sup.  Ct.  058; 
Ducat  V.  City  of  Chicago,  48  111.  172;  Tatem  v.  Wright,  23  N.  J.  Law,  429. 

i«  Pembina  Con.  Silver  Mining  &  Milling  Co.  t.  Pennsylvania,  supra;  NcNrfolk  & 
W.  R.  Co.  V.  Pennsylvania,  supra;   ante,  p.  24. 

IB  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566,  1  Cummlng,  Cae.  Priy.  Corp. 
26;   Pembioa  Con.  Silver  Miuiug  &  Milling  Co.  v.  Pennsylvania,  125  U.  8.  181,  8 
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are  thus  put  at  a  disadyantage  in  compi 
tionB,  but  of  this  they  cannot  complain. 

A  foreign  corporation  may  also  be  req 
an  officer  of  the  state  for  the  purpose  o 
tract  with  it**  This  is  often  reqnire<3 
panies.  So,  a  state  may  require  the  a 
company  to  retain  money  of  the  company 
notice  is  paid." 

A  state  may,  and  most  of  them  do,  in 
eign  corporations,  in  order  to  do  busines 
sent  to  be  sued  in  its  courts,  and  shall '. 
ness  and  appoint  a  resident  agent  withi: 
cess  may  be  served  in  actions  that  may 
Indeed,  as  we  shall  see,  if  a  corporatioi 
in  another,  no  express  consent  on  its  p 
need  be  shown,  for  its  consent  will  be  ] 

If  a  corporation  created  by  one  state  i 

Bap.  Ct.  737;  Blackstove  Manuf  g  Ck>.  t.  Inhabiti 
48S;  Attorney  General  ▼.  Bay  State  Mining  Co., 
Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410;  Slai 
Com.  V.  Milton,  12  B.  Mon.  (Ky.)  212;  Tatem  v. 
T.  Equitable  Trust  Co.  of  New  London,  06  N.  Y. 
64,  29  N.  E.  1002. 

i«  Paul  V.  Virginia,  8  Wall.  168. 

IT  Phenix  Ins.  Ca  v.  Burdett,  112  Ind.  204,  13 

>  8  The  agent  need  not  be  invested  with  any  o 
corporation  is  permitted  to  exercise  by  its  chi 
authority  to  accept  and  receive  service  of  procesi 
157,  9  South.  141;   McCaU  v.  Mortgage  Co.,  99 
foreign  corporation  has  a  duly-appointed  ageni 
business,  on  the  inside  walls  of  wliich  is  displa: 
corporation,  and  his  own  name  as  agent,  and  on 
and  business,  and  who  is  authorized  to  receive  s< 
there  16  a  sufficient  compliance  with  a  statute  r 
•f  business  and  an  authorized  agent  in  the  state 
▼.  Ingram,  91  Ala.  387,  9  South.  140.    Where  1 
cate  designating  a  known  '*place  of  business" 
thereat,  the  certificate  need  not  designate  the 
sufficient  if  it  designates  the  city  where  he  res 
Ala.  490,  14  South.  409. 

!•  Post.  p.  633. 
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merce  into  or  through  another  state,  the  latter  cannot  exclude  it; 
for  this  would  be  an  interference  with  interstate  commerce,  in  viola- 
tion of  the  constitutional  grant  to  congress  of  the  exclusive  power 
to  regulate  commerce,  and  of  the  acts  of  congress  on  the  subject.'^ 
For  instance,  a  state  statute  requiring  a  foreign  corporation  to  file 
a  certificate,  or  observe  any  other  condition,  before  bringing  an  ac- 
tion for  goods  sold  and  delivered  in  the  state,  but  made  at  its  place 
of  business  in  another  state,  or  before  otherwise  making  contracts 
in  the  state  for  carrying  on  commerce  between  the  states,  would  be 
void  as  an  interference  with  interstate  commerce.'^  The  same  is 
true  of  a  statute  imposing  a  tax  upon  foreign  corporations  as  a  con- 
dition of  their  being  allowed  to  transport  goods  into  or  through 
the  state.'*  This  provision  of  the  constitution  includes  telegraph 
corporations  engaged  in  transmitting  messages  from  a  point  in  one 
state  to  a  point  in  another.*' 

A  state  has  the  absolute  right  to  entirely  exclude  a  foreign  corpo- 
ration from  its  territory,  or,  having  given  it  a  license  to  do  business 
within  the  state,  to  revoke  it,  in  its  discretion,  for  good  cause,  or 

so  Panl  T.  Virginia,  8  WaU.  168. 

21  Ante,  p.  22S;  Oooper  Manufg  Co.  ▼.  Ferguson,  113  U.  S.  727,  6  Sup.  Gt  739: 
Kindel  ▼.  Lithographing  Co.,  19  Colo.  310,  35  Pac.  538;  Ware  ▼.  Shoe  Co.,  92  Ala. 
145,  9  South.  136;  Cook  t.  Brick  Co.,  98  Ala.  409,  12  South.  918;  Etobbins  y.  Tax- 
ing Diflt.,  120  U.  8.  489,  7  Sup.  Ct.  592;  Bateman  y.  MUling  Co.,  1  Tex.  Ciy.  App. 
90,  20  S.  W.  931;  Pickard  v.  Car  Co.,  117  U.  S.  34,  6  Sup.  Ct  635.  A  sUte  law 
imposing  a  tax  on  foreign  corporations  doing  business  in  the  state,  based  on  the 
amount  of  capital  used  by  the  corporation  in  such  state,  is  not  an  interference  with 
commerce.    People  ▼.  Wemple,  131  N.  Y.  64,  29  N.  B.  1002. 

»  See  Indiana  y.  American  Exp.  Co.,  7  Bias.  227,  Fed.  Cas.  Na  7,021.  In 
Crutcher  y.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  851,  a  Kentuckj-  statute  requiring 
the  agent  of  a  foreign  express  company  doing  business  in  the  state  to  pay  a  license 
fee  of  five  dollars,  and  deposit  with  the  auditor  a  statement  of  the  company's  assets 
and  liabilities,  showing  that  it  has  an  actual  capital  of  at  least  $150,000,  was  held 
unconstitutional,  as  an  interference  with  interstate  commerce.  In  so  far  as  it  applied 
to  companies  transporting  goods  between  points  in  the  state  and  points  in  other 
states,  although  they  also  transported  between  points  in  the  state.  And  see  Norfolk 
&  W.  R.  Co.  ▼.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  958;  McCall  y.  California. 
136  U.  S.  104,  10  Sup.  Ct.  881. 

a»  Pensacola  Tel.  Co.  ▼.  Western  Union  Tel.  Co.,  96  U.  S.  1;  Telegraph  Co.  y. 
Texas,  105  U.  S.  460;  Ratterman  y.  Telegraph  Co.,  127  U.  S.  411.  8  Sup.  Ct.  1127; 
Leloup  V.  Port  of  Mobile.  127  U.  S.  640,  8  Sup.  Ct.  1380. 
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without  any  cause  at  all.  And  its  moti 
inquiry.  Ibe  corporation  has  no  consti 
business  in  any  other  state  than  that  ( 
exclusion  therefrom  yiolates  no  consti 
Continental  Ins.  Ck>.'^  the  legislature  of 
if  any  foreign  insurance  company  sho 
against  it  from  the  state  courts  to  the  f ( 
upon  become  the  duty  of  the  secretary 
to  do  business  within  the  state.  It  was 
not  be  granted  to  restrain  the  reyocati 
of  the  provision,  though  a  state  has  no 
the  federal  courts  where  they  have  juris 
elude  foreign  corporations  belongs  to  th( 
means  by  which  it  accomplishes  that  r 
judicial  inquiry. 

Such  a  statute,  however,  cannot  prev 
moving  a  suit  into  the  federal  courts.'* 
a  permit  as  a  condition  precedent  to 
business  in  the  state  requires  such  a  s 
shall  be  granted,  the  statute  is  void,  an 
poration  could  not  be  prosecuted  for  v 

A  state,  of  course,  has  a  perfect  rig 
tions  of  a  particular  class,  and  exclude 
sees  fit,  discriminate  between  corporat 

It  seems  to  have  been  held,  in  effect, 
the  admission  of  corporations  organi; 
business,  it  impliedly  excludes  corpora 
business;  and  it  has  been  held  that 
corporations  organized  for  a  particuli 
the  state  does  not  admit  a  foreign  c 
purpose  specified,  and  also  for  other  pn 

With  the  question  of  the  expedienc; 
posing  conditions  upon  foreign  corpora 
to  do.    It  is  purely  a  legislative  quest 

s«  94  U.  &  535. 

26  Iiuinrance  Go.  t.  Morse,  20  Wall.  445. 
«•  Barron  t.  Bamside,  121  U.  S.  180,  7  Si 
sv  Isle  Roxale  Land  Corp.  y.  Secretai7  of  S 
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unless  it  is  plainly  in  conflict  witb  some  oonstitntional  proyision; 
and,  if  there  is  doubt  as  to  its  oonstitutionalitj,  the  doubt  must  be 
resolved  in  favor  of  the  legislature.**  "It  has  repeatedly  been  held 
— ^and  there  seems  to  be  no  conflict  of  authority — ^that  corporations 
of  one  state  have  no  right  to  exercise  their  franchises  in  another 
state,  except  upon  the  assent  of  such  other  state,  and  upon  such 
terms  as  may  be  imposed  by  the  state  where  their  business  is  to  be 
done.  The  conditions  imposed  may  be  reasonable  or  unreasonable. 
They  are  absolutely  within  the  discretion  of  the  legislature.**  •• 

Foreign  OorporaUoiu  in  Fraud  of  the  Laws  of  a  State^  or   Con- 

trary  to  its  Policy. 

The  courts  of  a  state  will  not  recognize  as  valid  a  corporation  or- 
ganized in  fraud  of  its  laws  in  another  state,  or  a  corporation  of  an- 
other state  which  is  contrary  to  the  policy  of  its  laws.**  In  some 
states  the  laws  for  the  formation  of  corporations  are  more  favorable 
than  in  others,  and,  for  this  reason,  residents  of  a  state  sometimes 
go  into  another  state  and  form  a  corporation  under  its  laws  for  the 
purpose  of  doing  business  in  the  state  of  their  residence.  Whether 
such  corporations  will  be  recognized  as  valid  in  the  state  of  the  cor- 
porators' residence  depends  upon  whether  the  incorporation  is  to  be 
regarded  as  an  evasion  of  and  fraud  upon  its  laws.  Some  courts 
seem  to  have  held  that  the  mere  fact  that  residents  of  a  state  go  into 
another  state  and  form  a  corporation  for  the  purpose  of  doing  busi- 
ness in  the  state  of  their  residence  is  an  evasion  of  the  laws  of  the 
state  in  which  they  are  incorporated,  and  a  fraud  upon  such  laws.** 
But,  by  the  better  opinion,  there  must  be  something  more  than  this 
to  make  out  a  case  of  fraud  upon  the  laws  of  either  state.  There  must 
be  some  express  prohibition  against  such  an  incorporation,  or  else 
the  general  policy  of  the  laws  must  be  against  it.  The  question  arose 
in  New  York  in  Demarest  v.  Flack.**    In  this  case  the  defendants,. 

28  Phenix  Ins.  Co.  v.  Burdett,  112  Xnd.  204,  13  N.  B.  705;  State  v.  Carey,  2  N.  D, 
36,  49  N.  W.  164;  State  v.  Phoenix  Ins.  Co.,  92  Tenn.  420,  21  S.  W.  893. 

a»  Hartford  Fire  Ine.  Co.  t.  Raymond,  70  Mich.  485.  38  N.  W.  474,  482. 

«o  HiU  V.  Beach,  12  N.  J.  Eq.  31;  Land  Grant  Railway  &  Trust  Co.  v.  Board  Co. 
Com*rs  Coffey  Co.,  6  Kan.  245;  Carroll  v.  City  of  East  St  Louis,  67  lU.  568; 
Demnrest  v.  Flack,  128  N.  Y.  205,  28  N.  B.  645. 

8t  Hill  V.  Beach,  12  N.  J.  Eq.  33. 

S2  128  N.  Y.  205,  28  N.  E.  645.    And  see,  to  the  same  effect,  Lancaster  ▼.  Im 
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residents  of  New  York,  had  formed  a     i 
West  Virginia  for  the  purpose  of  doii 
were  doing  business  there  as  a  foreigi   : 
resident  of  New  York,  seeking  to  holi 
rated,  contended  (1)  that  these  facts 
incorporation  was  inyaJid,  so  far,  at  l€  i 
and  its  citizens  were  concerned;   or,  ( 
facts  rendered  it  a  question  for  the  det< 
the  incorporation  was  attempted  to  b< 
mere  evasion  and  in  fraud  of  the  lawc 
York,  and  that,  if  the  jury  should  find  : 
incorporation  would  be  void.    The  cou  : 
laws  of  both  states  permitted  incorporal  i 
this  corporation  had  been  formed;    tha 
from  personal  liability  would  be  as  gre 
the  security  of  creditors  would  not  be 
of  incorporation  under  the  laws  of  N 
AYest  Virginia  plainly  favored  the  form  i 
rations  composed  of  nonresidents,  the  pi 
to  be  done  outside  the  state;   and  that  1 1 
recognize  foreign  corporations  formed  1 
ness  there, — held  that  the  incorporation 
ginia  and  in  New  York.      The  court  als( 
an  attempted  evasion  of  the  laws  of  Isev 
for  the  court,  and  should  not  be  submi 
fact." 

proTemeDt  Co.,  140  N.  Y.  STfi,  35  N.  B.  904,  wb 
the  lawB  of  New  Jersey  to  do  bnsiness  in  New  3 
88  Id  regard  to  the  latter  point,  it  was  said  tli 
the  jury.  '*we  might  find  different  juries  comi 
same  facts,  and  we  should  have  a  corporation 
view  a  Jury  might  take  of  such  facts.    One  pis 
satisfaction  of  one  Jury,  and  another  plaintiff  i 
thus  we  should  have  a  corporation  as  to  A.,  t 
same  question  constantly  arising  as  often  as 
sued.    This  would  be  intolerable.    It  must  be 
whom  it  has  business  dealings,  or  as  to  none. 
of  law,  instead  of  fact" 
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A  foreign  corporation  will  not  be  recognized  in  a  state  if  it  is  con- 
trary to  the  policy  of  its  laws,  as  where  die  laws  expressly  or  im- 
pliedly prohibit  corporations  of  its  character,  or  a  corporation  for 
such  purposes.*^  It  was  held  by  the  Illinois  court  that  a  corporation 
created  by  the  laws  of  Connecticnt  for  the  sole  purpose  of  buying  and 
selling  lands  had  no  power  to  purchase  and  hold  lands  in  Illinois,  as 
it  was  against  the  general  policy  of  the  laws  of  that  state  on  the 
subject  of  domestic  corporations,  and  would  tend  to  create  perpetui- 
ties." 

RetaHatory  8Uthste$. 

In  some  of  the  states  what  are  known  as  ''retaliatory  statutes''  have 
been  enacted,  the  object  being  to  prevent  other  states  from  imposing 
greater  burdens  and  restrictions  upon  corporations  of  the  state  by 
which  the  statute  is  enacted  than  are  imposed  by  that  state  upon  coin 
porations  of  such  other  states.  Thus,  in  Illinois  it  is  provided  that 
whenever  the  existing  or  future  laws  of  any  state  shall  require  of 
insurance  companies  incorporated  under  the  laws  of  Illinois,  and  hav- 
ing agencies  in  such  other  state,  any  deposit,  or  the  payment  of  any 
tax,  license  fee,  etc.,  greater  than  the  amount  required  for  such  pur- 
poses for  similar  comimnies  by  the  then  existing  laws  of  Dlinois,  then 
all  companies  of  such  state  establishing  or  having  an  established 
agency  in  Illinois  shall  be  required  to  pay  to  the  auditor,  for  taxes, 
license  fees,  etc.,  an  amount  equal  to  the  amount  required  by  the  laws 
of  such  other  state.**  And  in  many  states  there  are  statutes  in  effect 
providing  generally  that  foreign  corporations  shall  not  exercise  any 
privileges  in  the  state  which  are  not  accorded  by  the  state  by  which 
they  are  created  to  similar  foreign  corporations.*'    Such  statutes 

>«  Land  Qnuit  RaUwmy  &  Trust  Co.  ▼.  Board  Go.  Oom*n  Coffey  Co.,  6  Kan. 
245;   Carroll  t.  City  of  Bast  St  Louis,  67  lU.  568. 

tft  Carroll  ▼.  City  of  ESast  St.  Lonis,  snpra. 

••  This  law  becomes  operatiye  apon  the  enactment  by  the  other  state  of  the  law 
with  the  additional  requirements,  and  it  is  immaterial  that  tiliere  are  do  lUinois  cor- 
porations doins  business  in  such  state.  Germania  Ins.  Go.  t.  Swigert,  128  lU.  237, 
21  N.  B.  580;  State  y.  FideUty  &  Casnalty  Co.,  77  Iowa,  618^  42  N.  W.  600.  Bat 
see  SUte  ▼.  Insurance  Co.,  49  Ohio  St.  440,  31  N.  B.  658. 

ST  See  State  t.  Western  Union  Mnt  Life  Ins.  Co.,  47  Ohio  St  167,  24  N.  B.  3d2, 
and  other  oases  dted  in  the  preceding  and  following  notes. 
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afi  these  are  valid,  unless  thej  violate  some  particular  provision  of  the 
state  constitution.*" 

A  foreign  corporation  which  has  complied  with  the  local  laws 
should  not,  as  a  measure  of  retaliation,  under  a  retaliatory  statute, 
be  excluded  from  doing  business  in  the  state  upon  the  ground  that  the 
laws  of  the  state  by  which  it  was  created  would  exclude  foreign  cor- 
porations from  doing  business  there  under  like  conditions,  unless  it 
is  clear  that  such  is  the  effect  of  the  law.  Rules  of  comity  require 
that  doubt  in  such  a  case  should  be  resolved  in  favor  of  the  corpora- 
tion." 

What  OongtittUes  ^*' Doing  Busmeas*'*  in  the  Stats. 

Questions  have  frequently  arisen  as  to  what  constitutes  ^'doing  busi- 
ness" in  the  state,  within  the  meaning  of  the  statutes  relating  to  for- 
eign corporations,  and  the  answer  is  not  always  dear.  If  a  foreign 
corporation  continuously  does  any  substantial  part  of  its  business  in 
the  state,  however  little,  it  is  within  the  statute.  Clearly,  it  does  busi- 
ness in  the  state  if  it  has  an  office  and  sells  some  of  its  goods  there.^* 
And  by  the  better  opinion  a  single  act  of  its  ordinary  business  brings 
it  within  the  statute.  Thus,  a  corporation  organized  for  the  purpose 
of  lending  money  on  real-estate  mortgage  security  does  business  by 
making  a  single  loan  and  taking  a  mortgage  to  secure  it.^^  In  like 
manner  an  insurance  company  would  do  business  in  the  state  by  is- 
suing a  single  policy  of  insurance.^*  Such  acts  constitute  the  ordi- 
nary business  of  the  company. 

Hie  supreme  court  of  the  United  States  has  held  that  a  statute 
or  constitutional  provision  prohibiting  a  foreign  corporation  from 
doing  ''any  business"  in  the  state  until  it  has  complied  with  the  con- 
ditions imposed  contemplates  carrying  on  or  continuing  business  in 

••  People  ▼.  Fire  Abb*o  of  Philadelphia,  92  N.  T.  311;  Home  Ins.  Oow  t.  Swigert, 
104  111.  666;  State  ▼.  Insurance  Go.  of  North  America,  115  Ind.  257,  17  N.  E.  574; 
Talbott  T.  Casualty  Co.,  74  Md.  536,  22  AtL  395. 

a»  State  y.  Fidelity  &  O.  Ins.  Co.,  89  Minn.  538,  41  N.  W.  106;  State  ▼.  Insurance 
Co.,  49  Ohio  St  440,  81  N.  B.  658. 

*o  People  T.  Wemplo,  131  N.  Y.  64,  29  N.  E.  1002;  People  t.  Horn  Silver  Min. 
Co.,  105  N.  Y.  76,  11  N.  E.  155. 

41  Farrior  v.  Security  Co.,  88  Ala.  275,  7  South.  200;  Ginn  t.  Security  Co.,  92 
Ala.  135,  8  South.  388. 

4S  Lamb  t.  Lamb,  6  Bias.  420,  Fed.  Cas.  No.  8,018. 
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the  state,  and  does  not  apply  to  a  single  act  of  business,  thongh  it 
may  be  done  as  a  part  of  the  ordinary  business  of  the  company,  and 
that  a  foreign  manofacturing  company,  for  instance,  may  come  into 
the  state  and  make  a  single  sale  without  bringing  itself  within  the 
statute.^*  This  ruling  was  not  necessary  to  dispose  of  the  case,  for 
the  transaction  was  within  the  protection  of  the  provision  of  the 
federal  constitution  prohibiting  the  states  from  interfering  with  in- 
terstate commerce,  and  two  of  the  justices  based  their  concurrence 
in  the  Judgment  on  this  ground  alone.  The  decision  does  not  seem 
to  be  sound,  particularly  as  the  statute  expressly  prohibited  ^any" 
business.  It  is,  in  effect,  adding  to  the  statute.  If  it  is  followed, 
the  logical  result  will  be  to  allow  a  foreign  inyestment  or  insurance 
company  to  come  into  a  state  and  make  a  loan,  or  issue  a  polipy  of 
insurance.  If  they  can  do  so  once,  when  they  do  not  intend  to  do 
so  again,  they  may  come  back  a  second  time,  and  a  third.  To  bring 
a  foreign  corporation  within  the  statute,  must  it  be  shown  that  it 
intended  to  do  business  regularly  for  a  week  or  a  month  or  a  year? 
And,  if  a  foreign  corporation  comes  into  a  state  with  the  intention 
of  engaging  regularly  in  business  there,  does  it  come  within  the  stat- 
ute if  it  does  only  a  single  act  of  business,  and  then  determines  not 
to  do  more?  If  the  decision  referred  to  is  to  be  followed,  where  can 
the  line  be  drawn  ?  The  only  way  to  carry  out  the  intention  of  the 
legislature  in  enacting  these  statutes — ^and  that  is  the  extent  of  the 
court's  duty — is  to  give  effect  to  the  terms  used  according  to  their 
ordinary  meaning.  And'  when  the  legislature  says  that  a  foreign 
corporation  shall  not  ''do  any  business,"  it  should  be  taken  to  mean 
what  the  language  plainly  imports, — ^that  it  shall  not  ''do  any"  busi- 
ness. Such  is  the  construction  placed  upon  a  similar  statute  by  the 
Alabama  court,  which  held  that  a  foreign  loan  company  brought 
itself  within  the  statute  by  making  a  single  loan  in  the  stata^* 

Such  statutes  as  these  are  evidently  intended  only  to  prohibit  a 
foreign  corporation  from  doing  any  part  of  its  ordinary  business  in 
the  state.  It  does  not  prohibit  an  act  not  in  the  way  of  its  ordinary 
business.  Thus,  they  could  not  be  construed  as  preventing  an  ac- 
tion by  a  foreign  corporation  on  an  insurance  policy  issued  by  a  do- 

«t  Cooper  Mnnufg  Co.  t.  Ferguson,  113  U.  S.  727,  5  Sup.  Ot  739. 
4«  Note  41,  supra. 
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mestic  corporation,  where  the  only  bus 
the  state  related  to  the  policy;  *■  nor  a 
ration  from  making  a  purchase  of  machi 
ported  to  and  set  up  in  the  state  of 
renting  a  foreign  trust  company  fron 
railroad  company  in  the  state,  and  takic 
to  secare  them;  *''  nor  aa  prohibiting  a 
cepting  notes  in  the  state  for  the  price 
in  another  state.** 

The  prosecutjon  or  defense  of  an  acl 
the  state,  within  the  meaning  of  such 
corporation  do  business  in  the  state  I 
goods  to  factors  in  the  state,  for  sale  b^ 
of  subscriptions  to  the  capital  stock  of 
within  the  statutes.**  Nor  does  the  sta 
a  foreign  corporation,  where  the  agreem 
other  state,  and  the  securities  were  di 
there.*'    Many  similar,  decisions  might 

«s  Tabor  ▼.  Manafactnring  Co.,  11  Oolo.  419,  1 
4«  Colorado  Iron  Works  ▼.  Sierra  Grande  Min, 
«T  Gilchrist  y.  Railroad  Co.,  47  Fed.  593.    See 
St  111). 
«•  Fuller  &  J.  Mannfg  Co.  ▼.  Foster,  4  Dak. 
*•  Utley  V.  Mining  Co.,  4  Colo.  309;   Powder  I 
Mont.  145,  22  Pac.  383;   Christian  ▼.  Mortgage 
Call  ▼.  Mortgage  Co.,  99  Ala.  427,  12  South. 
App.  92,  21  S.  W.  687;    St.  Louis,  A.  &  T.  I 
18  S.  W.  43;  Fuller  &  J.  Manufg  Co.  ▼.  Fost< 
fto  Bertha  Zinc  &  Mineral  Co.  ▼.  Clute  (Com. 
•1  Payson  ▼.  Withers,  5  Biss.  269,  Fed.  Cas.  I 
•s  Scruggs  ▼.  Mortgage  Co.,  54  Ark.  566,  16  S 
Ann.  516,  9  South.  104. 

•s  A  contract  made  by  a  citizen  of  Indiana 
through  an  agent  of  the  company  in  Indiana,  t 
was  sustained  because  made,  not  with  the  age] 
Lamb  ▼.  Bowser,  7  Biss.  815,  Fed.  Cas.  No.  8, 
8^009.  And  see,  to  the  same  effect,  Hyde  ▼. 
Northwestern  Mut.  Life  Ins.  Co.  ▼.  Elliott,  5  Fe 
cnk.Pr.Coxpu--IO 
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J^ect  of  JToncompUanoe  with  Cbnditions. 

The  statutes  imposing  conditions  upon  foreign  corporations  vary 
in  the  different  states,  and  eren  where  they  are  similar  the  courts 
do  not  agree  in  construing  them,  and  as  to  the  effect  of  contracts  and 
transactions  in  violation  of  their  terms.  In  all  cases  the  object  is 
to  ascertain  the  intention  of  the  legislature,  and  when  the  intention 
is  ascertained  it  must  be  given  effect. 

Some  statutes  merely  prohibit  foreign  corporations  from  doing 
business  in  the  state,  or  from  acquiring,  holding,  and  disposing  of 
property  in  the  state,  until  they  have  filed  a  copy  of  their  charter 
or  articles  of  incorporation,  or  performed  the  other  conditions  that 
may  be  imposed,  but  do  not  attach  any  penalty,  or  say  what  shall 
be  the  consequences  of  noncompliance.  Some  of  the  courts  hold  that 
such  a  statute  does  not  render  contracts  or  transactions  by  foreign 
corporations  before  compliance  with  its  terms  void,  but  that  the 
corporation  merely  renders  itself  subject  to  exclusion  at  the  instance 
of  the  public  authorities.**  This  view  does  not  commend  itself.  It 
makes  the  statute  virtually  a  dead  letter.  The  weight  of  authority 
is  to  the  effect  that  all  contracts  entered  into  in  violation  of  the 
statute  are  absolutely  void.  No  other  penalty  being  attached,  this 
is  the  only  effective  way  of  enforcing  the  prohibition.** 

S4  WnshbnTD  Mill  Go.  ▼.  Bartlett,  3  N.  D.  13S,  64  N.  W.  544;  Wright  ▼.  Lee,  4 
S.  D.  237,  55  N.  W.  931.  And  see  Slaason  y.  Schwabacber,  4  Wash.  783,  31  Pac. 
329. 

sft  In  re  Gomstock,  3  Sawj.  218,  Fed.  Cas.  No.  8,078;  Cincinnati  Mut  Healtfc 
Absut.  Go.  y.  Rosenthal,  55  111.  85;  Lycoming  Fire  Ins.  Co.  ?.  Wright,  55  Vt.  526; 
Rising  Sun  Ins.  Go.  ▼.  Slaughter,  20  Ind.  520;  Hoffman  t.  Banks,  41  Ind.  1; 
Farmers'  &  Merchants'  Ins.  Co.  t.  Harrah,  47  Ind.  236;  Union  Cent.  Life  Ins.  Co. 
T.  Thomas,  46  Ind.  44;  Bank  of  British  Columbia  t.  Page,  6  Or.  435;  Aetna  Ins.  Co. 
T.  Harvey,  11  Wis.  395;  ReUance  Mut.  Ins.  Go.  ▼.  Sawyer,  160  Mass.  413,  36 
N.  E.  59;  National  Mut.  Fire  Ins.  Go.  t.  PurseU,  10  Allen  (Mass.)  232;  Jones 
▼.  Smith,  3  Gray  (Mass.)  500;  Neuchatel  Asphalt  Co.  ▼.  Mayor,  etc.  (Com. 
PI.)  30  N.  Y.  Supp.  252;  Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W.  221;  North- 
western Mut.  Life  Ins.  Go.  v.  Elliott,  5  Fed.  225.  "When  the  legislature  pro- 
hibits an  act,"  said  the  Illinois  court,  "or  declares  that  it  shall  be  unlawful  to 
perform  it,  every  rule  of  interpretation  must  say  that  the  legislature  intended  to 
Interpose  its  power  to  prevent  the  act,  and,  as  one  of  the  means  of  prevention,  that 
the  courts  shall  hold  it  void.  This  is  as  manifest  as  if  the  statute  had  declared  that 
it  should  be  void.  To  hold  otherwise  would  be  to  give  to  the  person  or  corporation 
•r  individual  the  same  rights  in  enforcing  prohibited  contracts  as  the  good  dtisen  who 
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Some  of  the  statutes  not  only  prohibit  doing  business  before  com- 
pliance with  their  terms,  bnt  also  impose  a  penalty  for  their  viola* 
tion,  and  others  impose  a  penalty  without  express  prohibition.  Some 
courts  hold  that  the  legislature,  by  annexing  a  specific  penalty,  mani- 
fests an  intention  that  the  penalty  shall  be  exclusive,  and  that  con- 
tracts made  before  compliance  with  the  statute  are  valid.**  Most 
of  the  courts,  however,  hold  that  the  annexation  of  a  penalty  ren- 
ders all  acts  which  subject  the  party  to  the  penalty  unlawful,  and 
therefore  unenforceable,  under  the  generally  accepted  rules  *^  that, 
where  a  statute  prohibits  an  act  and  attaches  a  penalty,  it  renders 
the  act  unlawful,  and  that  attaching  a  penalty  without  express  pro- 
hibition is  an  implied  prohibition.**  If  the  statute  is  not  in  terms 
prohibitory,  and  the  penalty  is  imposed  as  a  tax,  and  for  purposes  of 
revenue,  and  not  by  way  of  punishment,  it  does  not  prohibit  con- 
tracts before  compliance  with  its  terms.** 

Where  a  statute,  as  is  sometimes  the  case,  merely  requires  for- 
eign corporations  to  file  a  copy  of  their  charter,  or  observe  other  re- 
quirements, within  a  certain  time  after  commencing  business  in  the 
state,  and  imposes  a  penalty  upon  their  officers  or  agents  if  they  fail 
to  do  so,  it  has  been  held  that  it  is  not  to  be  construed  as  prohib- 
iting continuance  of  business  after  such  failure,  so  as  to  avoid  their 
contracts,  the  only  penalty  incurred  being  the  penalty  imposed  by 
the  statute.** 

respectB  and  ccmfomiB  to  the  law.  To  permit  snch  contracts  to  be  enforced.  If  not 
offering  a  premium  to  violate  a  law,  it  certainly  withdraws  a  large  portion  of  the 
fear  that  deters  men  from  defying  the  law.  To  do  so  places  the  person  who  violateH 
the  law  on  an  equal  footing  with  those  who  strictly  observe  its  requirements." 
Cincinnati  Mut  Health  Assur.  Go.  v.  Rosenthal,  supra. 

s«  Toledo  Tie  &  Lumber  Go.  t.  Thomas,  33  W.  Va.  566,  11  S.  B.  87;  Columbus 
Ins.  Co.  ▼.  Walsh,  18  Mo.  229;  Union  Mut.  Life  Ins.  Go.  t.  McMillcn,  24  Ohio  8t. 
67;  Harris  ▼.  Runnels,  12  How.  79;  Edison  General  Electric  Go.  ▼.  Canadian  Pac. 
NaT.  Co.,  8  Wash.  370,  36  Pac.  260;  La  France  Fire  Engine  Go.  ?.  Town  of  Mt. 
Vernon,  9  Wash.  142,  37  Pac.  287,  and  38  Pac.  80. 

B7  Clark,  Cont.  386. 

B8  Dudley  t.  Collier,  87  Ala.  431,  6  South.  304;  Buxton  ▼.  Hamblen,  82  Me.  448; 
Thome  t.  Insurance  Co.,  80  Pa.  St  15;  Gary-Lombard  Lumber  Go.  t.  Thomas,  92 
Tenn.  587.  22  S.  W.  743. 

«•  See  Lamed  t.  Andrews,  106  Mass.  435. 

•0  Xorthwestem  Mut.  Life  Ins.  Go.  ▼.  Overholt,  4  Dill.  287,  Fed.  Gas.  No.  10,838; 
Kindel  t.  Lithographic  Co.,  19  Colo.  810,  85  Pac.  688;  Slauson  ▼.  Schwabacher,  4 
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It  Ib  held  tbat  a  statate  forbidding  an;  foreign  corporation  to  do 
business  in  the  state  ontil  !t  has  complied  with  the  conditions  pre- 
scribed, and  imposing  a  penalty  for  its  violation,  bnt  which  imposes 
DO  dut;  or  prohibition  npon  persons  dealing  with  a  corporation  vdiich 
has  not  complied  with  the  law,  does  not  render  Its  contracts  void 
iiB  to  such  persons,  so  as  to  prevent  them  from  maintaining  an  ac- 
tion thereon.  For  instance,  it  is  held  that  a  policy  of  insurance  is- 
sued by  a  foreign  insurance  company,  which  has  not  complied  with 
the  law  so  as  to  be  entitled  to  do  business  in  the  state,  may  nerei^ 
theless  be  enforced  by  the  assured.  Some  courts  base  this  role  on 
the  ground  that  the  corporation  is  estopped  to  set  up  its  noncom- 
pliance with  the  law  to  escape  liability  on  Its  contracts.*^  Others 
base  it  upon  the  ground  that  the  statute  is  intended  for  the  protec- 
tion of  persona  dealing  with  the  corporation,  and  that  the  legisla- 
ture did  not  intend  to  avoid  its  contracts  to  their  prejudioe.** 


If  a  corporation  does  business  in  another  state  without  complying 
with  the  conditions  precedent  imposed  by  the  state,  it  cannot  escape 
liability  on  contracts  made  by  it  on  the  ground  that  It  was  not  quali- 
fied to  do  business  in  the  state.  It  is  estopped  to  set  up  snch  a  de- 
fense. It  was  so  held  by  Judge  Caldwell  where  a  life  insurance  com- 
pany set  up  such  a  defense  to  defeat  an  action  on  a  policy  issued  by 
it.  "By  the  fact  of  doing  business  in  the  state,"  he  said,  "it  asserted 
a  compliance  with  the  laws  of  the  state,  and  after  enjoying  all  the  ben- 
efits of  that  business,  and  receiving  the  money  of  the  assured,  it  will 
not  be  heard  to  say  that  it  never  submitted  'to  the  jurisdiction  of  the 
state.'  It  can  reap  no  advantage  from  its  own  wrong."  ■■  And  the 
estoppel  extends  to  agents  and  members  of  the  corporation  who  par- 
ticipate in  the  unauthorized  transactions.** 

(Vaah.  T8S,  SI  Fm.  S20;  Wfaitman  Axiicnltarol  Co.  t.  Strand,  8  Wuh.  647,  36 
pBce82. 

•»  Sie  following  paragraph. 

•*  Pen&TPacker  t.  Icmrance  Co.,  80  Iowa,  M,  40  N.  W.  408;  Union  Unt.  Life 
Ins.  Co.  McMlllen,  24  Ohio  St.  87;  Th«  ManUtM,  B  BIm.  S82,  Fed.  Caa.  No.  9.027; 
Ehrmen  v.  tninrance  Co.,  1  Fed.  471. 

as  Ben?  v.  Indemiiit;  Oo.,  46  Fed.  4S8.  And  ae«  Bbrmaa  i.  loanrance  Co.,  1 
Fed.  471. 

■*  Eilgore  T.  Smitb,  122  Pa.  St.  48,  15  AtL  696. 
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Some  of  the  coui-ts  bold  that,  if  a  foreign  corporation  makes  a  con- 
tract which  is  witliin  the  powers  conferred  upon  it  by  its  charter,  the 
other  party  cannot  escape  the  obligations  imposed  upon  him  by  the 
contract,  nor  dispute  the  rights  of  the  corporation  under  it,  on  the 
ground  that  it  had  not  complied  with  the  law  imposing  conditions 
upon  its  light  to  do  business  in  the  state;  the  corporation  being  re- 
garded as  in  the  position  of  a  de  facto  corporation,  whose  contracts 
are  valid,  the  state  only  haying  the  right  to  object,  or  else  the  other 
party  being  held  to  be  estopped  to  dispute  the  validity  of  the  con- 
tract/' Other  courts  take  the  position  that  the  statute  is  based  upon 
grounds  of  public  policy,  and  the  contract,  being  prohibited,  is  illegal 
and  void,  and  that  the  doctrine  of  estoppel  does  not  extend  so  far  as 
to  enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden  by 
law.  And  they  therefore  hold  that  in  such  a  case  the  other  party  to 
the  contract  is  not  estopped  to  show  the  illegality  of  the  contract  for 
the  purpose  of  preventing  a  recovery  upon  it.'* 

In  Fitts  V.  Palmer,*^  a  statute  of  Colorado  expressly  declared  that 
no  foreign  corporation  should  purchase  or  hold  real  estate  in  the 
state,  except  as  provided  in  the  statute.  The  supreme  court  held 
that  the  failure  of  a  foreign  corporation  to  comply  with  the  statute 
did  not  render  a  conveyance  to  it  void,  so  that  it  might  be  attacked 
collaterally  by  a  private  person.    This  decision  Ib  against  the  weight 

•s  See  ante,  p.  86,  as  to  de  facto  corporationa.  Sherwood  ▼.  Alvis,  83  Ala.  115,  S 
South.  SOT.  In  this  case  the  defendant  had  obtained  a  loan  from  a  foreign  corpora- 
tion engaged  in  lending  money  in  Alabama,  and  had  given  a  mortgage  to  aecnre  the 
same.  In  an  action  by  the  purchaser  at  a  sale  nnder  the  mortgage  for  possession,  the 
defendant  contended  that  the  mortgage  was  void  because  the  corporation  had  no 
known  place  of  business,  or  authorised  agent,  within  the  state,  as  required  by  law. 
It  was  held  that  he  was  estopped  to  set  up  sudi  a  defense.  For  other  decisions  in 
support  of  the  test,  see  Wright  ▼.  Lee,  2  8.  D.  506,  51  N.  W.  706;  Washburn  Mill 
Co.  V.  Bartlett,  3  N.  D.  138,  54  N.  W.  544.  And  see  American  Loan  ft  Trust  Co. 
T.  East  &  West  R.  Co.,  37  Fed.  242;  La  France  Fire  Bngine  Co.  t.  Town  of  Mt. 
Vernon,  9  Wash.  142,  37  Pac.  287;  Rathbone,  Sard  &  Co.  ▼.  Frost,  9  Wash.  162, 
37  Pac.  296. 

••  In  re  Comstock,  Fed.  Cas.  No.  3,078;  Williams  t.  Cheney.  3  Gray  (Mass.)  222; 
National  Mut.  Fire  Ins.  Co.  t.  Pursell,  10  Allen  (Mass.)  232;  Rising  Sun  Ins.  Co. 
T.  SIflughter,  20  Ind.  520;  Cincinnati  Mut  Health  Assur.  Co.  ▼.  Rosenthal,  55  111. 
90:  Aetna  Ins.  Ca  t.  Harrey,  11  Wis.  895. 

•T  132  U.  &  282;  10  Sup.  CL  98 
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of  decisions  in  the  state  courts.^*    And  Mr.  Justice  Miller  "earnestly" 
dissented. 

Powers  of  Foreign  Corporation — lArniUcntion  of  Charter, 

The  rule  of  comity  by  which  a  corporation  is  permitted  to  do  busi- 
ness in  another  state  than  that  by  which  it  was  created  does  not 
change  its  nature  as  a  foreign  corporation,  or  give  it  any  powers  which 
are  not  given  by  its  charter.  Nor  does  it  exempt  persons  who  deal 
with  it  from  the  effect  of  legislation  by  the  state  or  country  of  its 
creation  under  power  reserved  under  its  law.  "Though  permitted  to 
come  into  the  local  jurisdiction,  and  there  exercise  its  powers,  for  the 
accomplishment  of  the  purposes  of  its  creation,  it  r^nains  essentially 
a  foreign  corporation.  It  derives  its  vitality,  its  corporate  capacity, 
its  veiy  life,  from  the  law  of  its  origin.  Comity  adds  to  it  no  new 
function,  or  greater  powers  than  are  bestowed  upon  it  by  its  charter. 
That,  being  the  instrument  of  the  company's  creation,  and  prescribing 
the  limits  of  its  legal  existence,  must  exert  the  most  obvious  influ- 
ence upon  all  its  transactions;  and,  whether  abroad  or  at  home,  it 
can  do  nothing  which  does  not  fairly  fall  within  the  scope  and  purpose 
of  that  instrument.''**  And  persons  dealing  with  a  foreign  corpora- 
tion must  take  notice  of  the  limitations  in  its  charter,  and  also  of  the 
power  over  it  reserved  to  the  state  or  country  to  which  it  owes  its 
being,  and  they  are  bound  accordingly/*  'Wherever  a  corporation 
goes  for  business,  it  carries  its  charter,  as  that  is  the  law  of  its  ex- 
istence, and  the  charter  is  the  same  abroad  that  it  is  at  home.  What- 
ever disabilities  are  placed  upon  the  corporation  at  home  it  retains 
abroad,  and  whatever  legislative  control  it  is  subjected  to  at  home 
must  be  recognized  and  submitted  to  by  those  who  deal  with  it  else- 
where." ^* 

•ti  Sec  cases  in  note  66,  supra. 

«•  Wm.  L.  Mnrtree,  Bsq.,  in  note  to  Republican  Silver  Mines  v.  Brown,  7  C. 
C.   A.  419. 

T«  Canada  S.  Ry.  Co.  ▼.  Gcbhard,  100  U.  S.  527,  537,  3  Sup.  Ct.  363,  369; 
Hoyt  T.  Tliompson's  Bx'r,  19  N.  Y.  207;  Metropolitan  Banlc  v.  Godfrey,  23  111. 
579.  609;  Manhattan  Life  Ins.  Co.  v.  Fields  (Tex.  Civ.  App.)  26  S.  W.  280. 
If  the  charter  of  a  corporation,  or  the  general  laws  of  the  state  of  its  creation, 
prohibit  certain  contractu,  as  contracts  between  it  and  its  officers  or  employte, 
the  prohibition  applies  to  contracts  in  another  state.  Rue  t.  Railway  Co.,  74 
Tex.  474.  8  S.  W.  533. 

Ti  Canada  S.  Ry.  Co.  v.  Gebhard,  supra. 
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If  a  foreign  corporation  whose  ezisr  i 
not  disputed  has  made  a  contract  in  £  i 
by  it,  and  a  suit  is  brought  against  it  i 
manner  that  it  is  made  amenable  to  i 
is  not  necessary  for  the  plaintiff,  at  1  ■ 
the  power  under  its  charter  to  make 

The  rules  recognized  in  some  states   I 
corporation  cannot  plead  ultra  vires  t 
tract,  and  that  the  corporation  is  estox  i 
an  action  brought  against  it,  apply  to  ' 
borrower  from  a  foreign  corporation, 
feat  an  action  by  the  corporation  on  a 
on  the  ground  that  the  corporation  ha( 
to  make  the  loan.'^'    As  we  have  seen, 
effect  of  ultra  vires  contracts.^* 

8ame — Limitatioiia  of  the  Local  Lax  \ 

It  does  not  follow,  even  when  a  corp 
state,  that  it  can  exercise  all  the  pow  ! 
by  its  charter.    Its  powers  also  depeu  I 
which  they  are  exercised.    In  other  wc  : 
only  by  its  charter  and  the  laws  of  th< 
by  the  laws  of  the  state  in  which  it  e: 
of  a  state  prohibiting  corporations  froi 
ing  their  power  in  this  respect,  apply  t< 
corporations.    And  generally,  in  the  a 
the  rule,  a  foreign  corporation  cannol 
the  local  laws  allow  to  similar  domesi 
If  the  charter  of  a  corporation  pro! 
it  cannot  take  in  another  state,  thouj 
statute  in  the  latter  state,  for  a  proh 
a  corporation  cleaves  to  it  everywhere 

TS  McCluer  v.  Railroad,  13  Gray  (Mass.) 
TB  Pancoaat  v.  Inaurance  Co.*  79  Ind.  172 

(N.  T.)  87a 

f  *  Ante,  p.  170. 

TB  Rnnyan  v.  Coflter's  lessee,  14  Pet.  12 
e7  111.  568;  White  t.  Howard,  46  N.  Y.  144 

7  8  White  T.  Howard,  88  Oonn.  842,  1  Ca 
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that  a  statate  of  wlllg  of  one  state,  since  It  has  no  extraterritorial 
effect,  cannot  [tferent  a  corporation  of  that  state  from  takii^  b;  de- 
vise in  another  state,  where  there  is  no  each  prohibition,'*  This  de- 
cision would  seem  to  be  a  sound  one,  but  the  contrary  liaa  been  held 
in  Illinois.^*  Where  the  laws  of  a  staie  prohibit  a  corporation  from 
tailing  land  bj  devise,  a  devise  in  that  state  to  a  foreign  corporation 
Is  void,  though  by  its  ctiarter,  and  by  the  laws  of  the  state  of  its  crea- 
tion, it  Is  authorized  to  talie  by  devise.** 
Corporations  de  Facto. 

A  foreign  corporation  will  be  accorded  the  status  of  a  corporation 
de  facto,  if  it  is  a  corporation  de  facto  in  the  state  by  wldch  It  vraa 
created,  and  if  It  has  complied  with  the  law  relating  to  foreign  birpo- 
i-ations.  In  sudi  a  case,  peraoos  who  deal  with  it  cannot  attack  ita 
corporate  existence  on  the  ground  of  irregularity  in  organization. 
Any  question  affecting  its  right  to  transact  business  because  of  sadi 
irregularity  is  a  matter  of  inquiry  only  for  the  state  of  ita  creation." 
Rights  and  Immunities  of  Memht^s. 

The  rights  and  Immunities  of  members  of  foreign  corporations  are 
within  the  rule  of  comity,  and  mast  be  respected.  They  cannot  be 
held  individually  liable,  for  instance,  for  the  debts  or  torts  of  the  cor- 
poration, unless  they  are  made  so  by  its  charter,  or  by  some  statute.** 
Quo  Warranto  and  Manda/mua. 

Quo  warranto  is  a  proper  remedy,  unless  excluded  by  statute,  to 
try  the  right  of  a  foreign  corporation  to  carry  on  business  in  the  state, 
and  to  oust  it  if  it  is  without  right."  The  executive  oflQcers  of  the 
state,  in  issuing  certificates  to  foreign  corporations  under  the  statutes, 

tTId. 

II  Starkweather  v.  Society.  72  III.  Sa 
Tt  wUte  T.  Howard,  46  N.  T.  144. 

•«  Lancaster  t,  ImproTement  Co.,  140  N.  T.  576,  35  N.  E.  964;  Bant  of 
Toledo  T.  iDterDBtional  Bank,  21  N.  T.  542. 

•  I  Uerrlck  t.  Van  Saotvoord.  34  N.  Y.  208. 

•  ■State  T.  Fldelltr  &  Casualty  Itia.  Co.,  88  Minn.  6SS,  41  N.  W.  108;  State 
T.  Fidelity  &  Casualty  Ina.  Co.  (Ohio  Snp.)  81  N.  E.  658;  State  t.  WeRtern 
UnEon  Mut  Life  Ini.  Co.,  47  Ohio  St.  167.  24  N.  E.  392;  State  t.  Fidelity  & 
Casualty  Ina.  Co.,  77  Iowa,  648.  42  N.  W.  500. 
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act  in  a  ministerial  capacity,  and  their  d( 

and  final,  but  may  be  reviewed  by  the  cou 

Where  the  executive  officer  of  the  stat 

granting  and  revoking  permits  for  forei; 

do  business  in  the  state  is  required  to  g 

conditions  exist,  and  is  not  vested  with 

damns  will  lie  to  compel  him  to  grant  a 

But  if  he  is  invested  with  discretionary 

quired  to  grant  a  permit  when  he  "is  sal 

curities,  investments,"  etc.,  of  the  corpc 

where  he  is  given  the  power  to  revoke  < 

after  an  examination,  he  ^'has  reason  to 

made  by  a  foreign  corporation  is  false,  his  i 

by  mandamus.** 

ACTIONS  BY  AND  AC 

260.  By  the  comity  of  states,  a  cor] 
the  laws  of  one  state  or  coi 
courts  of  another  state  or  coi 

26L  A  foreign  corporation  cannot  I 
of  a  state,  unless  jnrisdictio: 
service  within  the  state  upon 
Provision  is  very  generally  mf 
ice  upon  particular  of&cers  o 
doing  business  in  the  stat 
which  does  business  within  i 
statute  impliedly  submits  to  : 

263.  A  Judgment  recovered  against 
after  due  service  of  process  c 
in  the  state  is  entitled,  undei 

•s  State  y.  Fidelity  ft  Casualty  Ins.  Co.,  89  M 

T.  Fidelity  &  Casualty  Ins.  Co.  (Ohio  Sup.)  31  N 

t4  Kansas  Home  Ins.  Co.  v.  Wilder,  43  Kan.  73 

<«  State  ▼.  Carey,  2  N.  D.  36,  48  N.  W.  16^ 

Wilder,  40  Kan.  561«  20  Pac.  266. 
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laws  of  the  TTnlted  States,  to  the  aame  ftdth  and 
credit  In  all  other  states  as  in  the  state  in  which  it 
-was  rendered. 
S64.  For  the  purposes  of  jurisdiction  of  actions  in  the 
federal  ooorts,  a  corporation  is  a  ^'citizen"  or  "in- 
habitant** of  the  state  of  Its  creation,  and  of  that 
state  only. 

Actions  by  I'oraign   CorporaMona. 

It  1b  well  settled  that,  by  the  law  of  comity  amon^  nations,  a 
corporation  created  by  one  Bovereignty  may  assert  its  rights  by  suit 
in  the  courts  of  another  sovereignty,  and  the  Bame  rule  of  c<Hnity  pre- 
vaila  among  the  states  of  this  Union.** 
Ac^UTtM  agamst  Foreign   Gorporaii<m». 

Formerly  it  was  held  that  a  foreign  corporation  conld  not  be  sued 
for  tlie  recovery  of  a  personal  demand  outside  of  the  state  by  which 
it  was  chartered.  The  principle  that  a  corporation  mast  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  anothw  sovereignty, 
coupled  with  the  doctrine  that  an  otRcer  of  the  corporation  does  not 
nany  his  functions  with  him  when  he  leaves  the  state,  so  as  to  render 
service  of  process  upon  him  service  uptm  the  corporation,  prevented 
personal  actions  against  it.  There  was  no  mode  of  compelling  its 
appearance  in  the  foreign  juriadiction.'^  With  the  growth  of  corpo- 
rations, the  doctrine  of  the  exemption  of  ffweign  corporations  from 
snit  caused  much  inconvenience  and  injustice,  and  to  obviate  this 
the  legislatures  of  the  several  states  Interposed,  and  provided  for 
service  of  process  upon  ofScers  and  agents  of  foreign  corporations 

"Bank  of  Augusta  t.  BarJe,  IS  Pet.  CtlS;  Britiah  Amerlcui  I^iid  Co.  v. 
AitiM,  6  Mete.  (Mbm.)  381;  Portamontb  Liverj  Co.  ▼.  Watson,  10  Uan.  91; 
CgDe  Export  A  Cammlwion  Co.  t.  Poole,  41  8.  G.  70,  19  8.  B.  208;  DisnKHid 
Match  Co.  T.  Boebcr,  106  N.  Y.  473,  13  N.  E.  410;  St  Louia,  A.  A  T.  Ry.  Go. 
T.  Fire  AsB'n,  SB  Ark.  103,  18  S.  W.  48;  EmenMi  v.  Machine  Co..  51  Mich.  5. 
16  N.  W.  1S2;  Fortamoath  Liver]'  Co.  t.  WatMn.  10  Maaa.  61;  Henrique*  t. 
Dutch  Weat  India  Co.,  2  Ld.  Barm.  1532;  gllTer  Lake  Bank  t.  North,  4  Johna. 
Oh.  (N.  r.)  370. 

*i  Per  Mr.  Jnatice  Field,  in  St.  Clair  t.  Coz,  106  U  S.  860,  1  Sup.  Ct.  SS4, 
807.  See  McQueen  T.  MauufacturiDs  Co.,  10  Jobna.  (N,  Y.)  B;  Peckham  t. 
Inhabitants,  16  Pick.  <Maa.)  274,  286. 
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doing  business  therein.  These  statutes,  as  we  have  seen,  are  valid, 
for  a  state  has  a  right  to  impose  conditions  apon  allowing  a  foreign 
corporation  to  do  business.  U  a  foreign  corporation  comes  into  a 
state  in  which  there  is  such  a  law,  and  transacts  business  there,  it 
impliedly  submits  to  the  jurisdiction  of  the  state,  and  will  be  bound 
accordingly.  "The  state  may,"  said  Mr.  Justice  Field  In  St  Clair  v. 
Cox,**  "impose  as  a  condition  upon  which  a  foreign  corporation  shall 
be  permitted  to  do  business  within  her  limits,  that  it  shall  stipulate 
that,  in  any  litigation  arising  out  of  its  transactions  in  the  state,  it 
will  accept  as  sufiBcient  the  service  of  process  on  its  agents  or  per- 
sons specially  designated,  and  the  condition  would  be  eminently 
fit  and  just  And  such  condition  and  stipulation  may  be  implied  as 
well  as  expressed.  If  a  state  permits  a  foreign  corporation  to  do 
business  within  her  limits,  and  at  the  same  time  provides  that,  in 
suits  against  it  for  business  there  done,  process  shall  be  served  upon 
its  agents,  the  provision  is  to  be  deemed  a  condition  of  the  permis- 
sion; and  corporations  that  subsequently  do  business  in  the  state  are 
to  be  deemed  to  assent  to  suoh  condition  as  fully  as  thou^  they 
had  specially  authorized  their  agents  to  receive  service  of  process."  "• 
By  the  weight  of  authority,  statutes  to  the  contrary  notwithstand- 
ing, service  upon  a  person  as  the  agent  of  a  foreign  corporation  will 
be  binding  upon  the  corporation  only  when  such  person  represents 
the  corporation.  The  mere  fact  that  the  person  upon  whom  service 
is  made  is  an  officer  of  the  corporation  does  not  render  the  service 
equivalent  to  service  upon  the  corporation,  so  as  to  give  the  court 
jurisdiction  over  it  He  must  be  in  the  state  as  the  representative 
of  the  corporation.  If  a  corporation  should  send  an  a^ent  into  an- 
other state  to  make  contracts  there  on  its  behalf,  Henice  on  him  in 
an  action  on  a  contract  so  made,  in  accordance  with  the  laws  of  the 
state,  would  bind  the  corporation.*®    But  if  an  officer  of  the  cot- 

S8  106  U.  8.  350.  1  Sup.  Ct.  354,  360. 

«•  Aud  see  Lfifnyette  Ina.  Co.  v.  French,  18  How.  404;  Colorado  Iron  VTorlu 
T.  Sierra  Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325;  Baltimore  &  O.  R.  Co. 
T.  Gallahne'a  Adni'r.  12  Grat.  (Va.)  655;  Railroad  Co.  t.  Harria,  12  Wall.  65; 
Moulin  ▼.  Insurance  Co.,  24  N.  J.  Law,  222.  25  N.  J.  Law,  67;  Wilson  v.  Fire- 
Alarm  Co.,  149  Mass.  24,  20  N.  E.  318;  Day  t.  BanJt,  13  Vt.  97,  101;  Glbbg  v. 
Insurance  Co.,  63  N.  Y.  114;  Emerson  ?.  Machine  Co.,  51  Mich.  5,  16  N.  W.  182. 

*<>  See  cases  above  cited. 
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poration  should  go  Into  the  state,  not  as  the  representatiye  of  tiie 
corporation,  but  on  business  of  his  own,  service  on  him  would  not 
bind  the  corporation,  either  in  the  state  or  in  the  federal  courts.** 

This  is  the  well-settled  rule  of  the  federal  courts,  and  of  most  of 
the  state  courts,  but  it  is  not  fully  recognized  by  all  of  the  state 
courts.  In  New  York  it  is  provided  that  personal  service  of  ihe  sum- 
mons upon  a  foreign  corporation  in  an  Action  for  a  cause  arising  in 
the  state  may  be  made  by  delivering  a  copy  thereof,  within  the  state, 
to  the  president,  secretary,  or  treasurer,  or  a  director  thereof;  and 
it  is  held  that  it  is  not  necessary  that  the  officer  served  shall  be  in 
the  state  in  his  official  capacity,  or  engaged  in  the  business  of  the  cor- 
poration, nor  that  the  corporation  shall  have  property,  or  do  busi- 
ness, or  have  a  place  of  business,  in  the  state.*' 

If  a  foreign  corporation  has  property  so  situated  within  the  limits 
of  a  state,  and  under  its  jurisdiction,  that  it  may  be  attached  by  the 
ordinary  process  of  law,  a  suit  may  be  there  maintained  against  the 
corporation  by  an  attachment  of  the  property,  as  it  might  against  a 
foreign  individual  having  property  so  situated,  though  a  personal 
judgment  could  not  be  rendered  against  the  corporation.*^ 

Effect  of  Judgment  against  Foreign  Corporation. 

A  judgment  recovered  against  a  foreign  corporation  after  due  serv- 
ice of  process  cm  an  authorized  agent  in  the  state  is  entitled,  under 
the  constitution  and  laws  of  the  United  States,  to  the  same  faith  and 
credit  in  all  other  states  as  in  the  state  in  which  it  was  rendered.*^ 
A  judgment  against  a  corporation  in  one  state  can  always  be  attacked 
in  another  state  by  showing  that  the  court  acquired  no  jurisdiction 
to  render  a  personal  judgment  against  it.  And,  to  sustain  a  personal 
judgment  against  a  foreign  corporation,  there  must  have  been  personal 
service  upon  an  authorized  agent  within  the  state,  or  a  voluntary  ap- 

•1  Newell  ▼.  Railway  Co.,  19  Mich.  836;  St.  Clair  y.  Cox,  106  U.  S.  350.  1 
Sup.  Ct.  354;  Moulin  t.  Insurance  Co.,  24  N;  J.  Law,  222,  224;  Good  Hope  Co. 
V.  Railway  Barb  Fencing  Co.,  22  Fed.  635;  BenUlf  v.  Finance  Corp.,  44  Fed. 
667;  Golden  v.  Morning  News,  42  Fed.  112;  State  t.  District  Court  of  Ramsey 
Co.,  26  Minn.  233.  2  N.  W.  608. 

•2  Hiller  v.  Railroad  Co.,  70  N.  Y.  223;  Pope  t.  Manufacturing  Co.,  87  N. 
Y.  137. 

o>  Blackstone  Manufg  Co.  t.  Inhabitants  of  Blackstone,  13  Gray  (Mass.)  488. 

•4  Lafayette  Ins.  Co.  t.  French,  18  How.  404. 
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pearance  by  the  corporation.**  In  S 
(1)  That,  when  service  is  made  within 
eign  corporation,  it  is  essential,  in  or 
of  the  state  court  to  render  a  personal 
nized  by  the  federal  courts  as  bindini 
shall  appear  somewhere  in  the  record 
the  writ,  or  accompanying  its  service. 
of  the  court — ^that  the  corporation  w 
state.  (2)  That  if  the  transaction  of 
the  state,  general  or  special,  appears, 
proper  officer  on  a  person  who  was  its 
-dence  that  the  agent  represented  the  < 
may  be  shown,  when  the  record  is  offei 
Miction,  that  the  agent  did  not  repre; 
duties  were  limited  to  those  of  a  subor 
lar  transaction;  or  that  his  agency  1: 
suit  arose.  (3)  That  where  there  is  s 
evidence  to  show  that  the  corporation 
state  where  service  was  made  on  its  ai 
cer  ^ves  no  information  on  the  subjc 
-even  prima  facie,  that  the  alleged  age 
tative  character  to  the  company  as  c 
the  record  is  properly  excluded. 

Jurisdiction  of  Federal   Courts   in  i 

rations. 

Since  the  laws  of  a  state  creating  < 
torial  effect,  a  corporation  cannot  be  a 
state  other  than  that  in  which  it  wa 
tied,  therefore,  that,  for  the  purpose  ( 
against  corporations  in  the  federal  ( 
Een"  or  '^inhabitant"  of  that  state  < 

•«  St  Olair  T.  Cox,  106  U.  S.  350,  1  Sup. 

••  106  U.  8,  8B0,  1  Sup.  Ct.  «54. 

97  Ante,  p.  74,  and  cases  there  cited.    See 

tion  is  to  be  deemed  an  "inhabitant,"  In 

S.  221,  16  Sup.  Gt.  273;    Day  v.  India-Ru 

nelly  v.  Cordage  Co.,  66  Fed.  613;    Oorfai 

-418;   Miller  y.  Manufacturing  Co.,  46  Fed, 
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quentlj  been  applied,  though  not  always  nniformlyy  in  determining 
the  jurisdiction  of  the  federal  courts  of  suits  against  corporations. 
Formerly  the  judiciary  act  required  suits,  with  certain  exceptions,  to 
be  brought  in  the  district  whereof  the  defendant  might  be  an  inhab- 
itant, or  in  which  he  might  be  "found."  Under  this  provision  it  was 
held  that  a  corporation  could  be  sued  in  a  state  other  than  that  of 
its  creation,  if  it  carried  on  business  there,  and  had  an  agent  there, 
in  compliance  with  a  state  statute,  upon  whom  process  could  be 
served.  Under  such  circumstances  it  was  "found"  there,  though  not 
an  inhabitant.**  In  1887  tlie  judiciary  act  was  changed  by  omitting 
the  last  clause.  And  the  present  act  provides  that  a  civil  suit  before 
a  circuit  or  district  court  must  be  brought  in  the  district  of  which  the 
defendant  is  an  inhabitant,  except  when  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
in  which  case  suit  may  be  brought  In  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant.  Under  this  statute  a  suit  in  the 
federal  courts  against  a  corporation,  where  the  ground  of  federal  ju- 
risdiction is  the  diverse  citizenship  of  the  parties,  may  be  brought 
either  in  the  district  of  which  the  corporation  is  an  inhabitant,  or  in 
the  district  wherein  the  plaintiff  resides.  In  all  other  cases  the  suit 
must  be  brought  in  the  district  of  which  the  corporation  is  an  inhabit- 
ant ;  and  a  corporation  is  not  a  citizen,  inhabitant,  or  resident  of  any 
state,  within  the  meaning  of  this  provision,  other  than  that  by  which 
it  was  created,  though  it  may  do  business  and  have  an  agent  in  other 
states,  and  may  have  submitted  in  other  states  to  the  jurisdiction  of 
the  state  courts.** 

This  provision,  in  terms,  applies  only  to  so  much  of  the  jurisdiction 
of  the  circuit  courts  of  the  United  States  as  is  "concurrent  with  the' 
courts  of  the  several  states,"  and  as  concerns  cases  in  which  the  mat- 
ter in  dispute  exceeds  f  2,000  in  value.    It  applies  to  trade-mark  cases, 

»«  Ex  parte  Schollenberger,  96  U.  S.  369:  Knott  ▼.  Insurance  Co.,  Fed.  Gas. 
No.  7,894;  Fonda  v.  Assurance  Co.,  Id.  4,904. 

90  In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  221,  16  Sup.  Ct,  273;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  13  Sup.  Ct.  44;  Shaw  v.  Minmg  Co.,  145 
U.  S.  444.  12  Sup.  Ct  935,  2  Gumming,  Gas.  Priv.  Corp.  5.  Shep.  Gas.  Corp. 
55,  W.  D.  Smith.  Gas.  Corp.  15;  Filli  v.  Railroad  Co.,  37  Fed.  65.  Contra, 
Miller  y.  Mining  Co.,  45  Fed.  345;  U.  S.  v.  Southern  Pac  R.  Co.,  49  Fed.  297; 
Shainwald  t.  Dayids.  69  Fed.  704. 
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for  here  there  is  concurrent  jurisdiction, 
cases,  however,  in  which  exclusive  juris< 
courts,  and  without  regard  to  the  amoui 
held  that  the  provision  does  not  apply,  a 
ration  may  be  sued  in  any  district  in  w 
it.^**  The  statute  does  not  apply  to  su 
tions  created  by  a  foreign  government, 
of  any  state,  and  they  may  be  sued  in  ai 
served  with  process.*** 

VISITOBIAL  FOWEB  OVEB  FOB 

266.  The  courts  of  a  state  have  s 
foreign  corporations,   nor 
their  internal  afifaira 

TblSy  as  a  general  proposition,  is  well 
risdiction  belong  solely  to  the  courts  of 
ration  was  created.  And  no  such  juris 
courts  of  a  state  by  a  statute  subjectin 
business  in  the  state  to  actions  in  its  c 
state  cannot  enforce  a  forfeiture  of  the 
tion  for  violation  of  law,  or  removal  ol 
can  they  exercise  authority  over  the  cor 
or  the  relations  between  the  corporati 
out  of,  and  depending  upon,  the  law  c 

100  In  re  Keasbey  &  Mattison  Co.,  160  U.  S. 

101  This  point  seema  not  to  have  been  fini 
but  there  is  dictum  in  support  of  the  text,  s 
regarding  the  decisions  of  the  supreme  court, 
Hohorst,  160  U.  S.  653,  14  Sup.  Ct  221;  In  : 
S.  221,  16  Sup.  Ct  273;  Smith  ▼.  Manufae 
Button  Works  t.  Wade,  72  Fed.  298.  Goi 
Fed.  613;  Gorham  Manufg  Co.  ▼.  Watsoi 
Signal  Co.  ▼.  Hall  Signal  Co.,  65  Fed.  625. 

103  In  xe  Hohorst.  150  U.  S.  653,  14  Sup.  < 
lot  North  State  Copper  &  Gold  Min.  Ca  i 
Wilkins  T.  Thome,  60  Md.  253. 
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it  has  been  held  that  they  cannot  entertain  an  application  of  a  stock- 
holder of  a  foreign  corporation,  even  though  he  be  a  resident  of  the 
state,  for  a  writ  of  mandamos  to  compel  the  corporation  to  annul  a 
forfeiture  of  his  stock,  and  reinstate  him  as  a  stockholder;  *•*  nor  a 
suit  to  enjoin  a  foreign  corporation  from  paying  a  stock  dividend, 
upon  the  ground  that  it  has  no  authority  to  declare  such  a  divi- 
dend; *••  nor  a  suit  to  appoint  a  receiver  generally,  and  not  merely 
of  the  assets  within  the  state;  ^^*  nor  a  suit  by  a  stockholder  to  com- 
pel a  distribution  of  assets;  ^•^  nor  a  suit  by  a  former  member  of  a 
foreign  mutual  insurance  company  to  compel  it  to  restore  him  to  his 
rights  under  a  policy  issued  to  him  in  the  state  where  the  corpo- 
ration was  created.*** 

But  it  has  been  held  that  this  doctrine  does  not  prevent  the  courts 
of  a  state  from  issuing  a  writ  of  mandamus,  upon  application  of  a 
stockholder,  to  compel  the  resident  president  of  a  foreign  corpora- 
tion doing  business  in  the  state  to  allow  an  inspection  of  books  of  the 
corporation  in  his  possession;  *^*  nor  from  entertaining  an  action  by 
a  stockholder  to  compel  a  foreign  corporation  doing  business  in  the 
state  to  issue  to  him  a  new  or  duplicate  stock  certificate  in  place  of 
one  which  has  been  lost  or  destroyed."* 

The  dissolution  of  a  corporation,  whether  by  the  expiration  of  its 
charter,  the  forfeiture  of  its  privileges,  or  as  the  result  of  its  in- 
solvency,  is  governed  and  controlled  by  its  charter  and  the  law  of  the 
sovereignty  by  which  it  was  created.  A  court  of  one  state  or  coun- 
try, therefoi-e,  has  no  jurisdiction  of  a  suit  to  dissolve  a  corporation 
created  by  the  laws  of  another  state  or  country.***    Local  courts  of 

104  North  State  Copper  &  Gold  Min.  Go.  ▼.  Field,  64  Md.  151,  20  AtL  1039. 
But  Bee  Guilford  v.  Telegraph  Co.,  59  Minn.  332.  61  X.  W.  324. 
los  Howell  V.  Railway  Co.,  51  Barb.  (N.  Y.)  37& 
loe  Stafford  ▼.  Mills  Co..  13  R.  I.  310. 

107  Redmond  t.  Manufacturing  Co.,  13  Abb.  Prac.  N.  S.  (N.  Y.)  882. 

108  Sniith  ▼.  Insurance  Co.,  14  Allen  (Mass.)  336. 

100  State  V.  Swift  (Del.  Super.)  30  AtL  781.  And  see  State  t.  McCnUough, 
8  Nev.  202.     But  see  People  ▼.  Parker  Vein  Coal  Co.,  10  How.  Prac.  (N.  Y.) 

543. 

lie  Guilford  ▼.  Telegraph  Co.,  59  Minn.  332,  61  N.  W.  324. 

Ill  Note  by  Wm.  L.  Murfree,  7  C.  C.  A.  421;  Xiepublican  Mountain  SilTer 
Mines  ▼.  Brown.  7  C.  C.  A.  412,  58  Fed.  644. 
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equity,  however,  will  take  jurisdiction  of  the  assets  of  a  foreign  cor- 
poration which  may  be  within  the  state,  in  case  of  the  dissolution  or 
insolyency  of  the  corporation,  and  see  to  their  equitable  distribu- 
aon."« 

lis  Note,  7  O.  0.  A.  421;    Smith  t.  Inraranee  Ck>.,  8  T»nji.  Oh.  002,  6  Lea 
(Tenn.)  664;    Leipold  t.  Marony,  7  Lea  (Tenn.)  128:    Patteraoo  ▼.  Lynde,  112 
IlL  196;    Barclay  t.  Talman,  4  Edw.  Ch.  (N.  Y.)  U23;    Daj  w.  Telegraph  Oo^ 
66  Md.  854.  7  Atl.  608. 
i3k.Pr.Gorp.- 
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THE   LOGICAL  CONCEPTION 


One  of  the  most  notable  features  oi 
as  a  concrete  branch  of  human  knowli 
yersity  between  the  definitions,  propc 
the  term  "corporation."  Perhaps  the 
this  diversity  is  that  the  complex  elem^ 
ration  are  not  capable  of  being  compre 
a  definition,  that  is,  which  satisfies  the  1  i 
all  the  qualities  that  are  essential  to  tl  ; 
and  that  distinguish  it  from  other  insti 

To  fulfill  this  requirement,  by  presen 
of  a  corporation  with  greater  elaboral 
than  are  found  in  standard  text-books 
Interest  of  clear  thought,  even  if  it  be  : 
practical  application.     The  foundation 
visible  and  tangible  elements  of  all  cc 
words,  which  are  patent  to  every  obsei 
law  or  not,  and  which  characterize  th< 
composed  of  more  than  one  individual, 
added,  in  logical  order,  the  several  essen 
distinguish  corporations  as  a  species  of 
between  municipal  and  commercial  ent( 
both  are  called  "corporations,"  that  b< 
analysis  that  pretends  to  anity  and  mi: 

1  A  paper  read  before  the  West  Virginia  S 
meeting  in  Huntington,  W.  Va.,  Nov.  11,  1 
of  the  Charleston,  West  Virginia,  bar,  and  p 
author. 

Clk.  Pr.  Corp.  (643) 


ject  of  the  following  eesa;,  therefore,  is  confined  to  the  modem  busi- 
ueaa  corporation,  or  incorporated  joint-Ktocli  company. 

A  corporation  is  an  asaociatton  of  individuals — formed  onder  tlie 
sanction  of  the  state — for  the  accomplishment  ot  a  distinct  and  defi- 
nite purpose.  These  three  phiBses  represent  the  essential  dements 
of  a  corporation;  elements,  that  is,  which  exist  tn  ever;  conceivable 
corporation,  and  wtiich,  when  existing  in  corporations,  ditTer  mate- 
rially from  the  same  elements  as  they  exist  in  a  nomber  of  other  in- 
stitutions recognized  by  the  law.  To  acquire  an  adequate  and  dis- 
tinct notion,  therefore,  of  the  meaning  of  the  tenn  "corporation,"  re- 
qaires  an  analysis  of  eadi  ot  these  elements. 

I.  A  complete  cooception  of  "an  association  of  individnals"  aa 
sncb  involves  the  coBsideration  of  (a)  its  origin,  (b)  the  mode  of  its 
existence,  and  (c)  its  dissolution;  and  also  of  the  relations  of  the 
several  individuals  composing  it  to  the  body  itself  and  to  eadi  other. 
In  these  particulars  the  association  which  oonstitatee  a  corporation 
difFeis  from  other  associations  known  to  the  law. 

(a)  While  the  corporation  has  its  origin  in  an  agreement  between 
Individuals,  and  to  this  extent  resembles  a  partnership,  incorpora- 
tion becomes  effective  only  through  the  operation  of  a  special  charts 
or  a  general  enabling  act,  whoae  provisions,  respectively,  are  accept- 
ed by  the  execution  of  the  agreement. 

(b)  The  only  material  element  in  the  mode  of  existence  of  an  asso- 
ciation, considered  as  merely  existing,  is  the  period  of  time  for  which 
It  endnres.  Herein  is  foand  the  most  striking  diversity  between 
corporations  find  all  other  associations,  to  wit,  a  perpetual  and  un- 
ending existence,  either  actual  or  potential.  Thia  capacity  Is  laid 
down  as  the  very  raiaon  d'fitre  of  corporations  by  the  older  common- 
law  writers.  And,  though  modern  statutes  very  generally  prescribe 
a  limit  to  the  life  of  corporations  organized  under  them,  the  princi- 
ples upon  which  their  perpetuity  was  based,  and  the  means  whereby 
it  was  effected,  are  in  no  wise  altered. 

Obviously,  the  fatal  obstacle  to  the  continuity  of  the  association  in 
and  of  itself  is  the  mortaiity  of  its  individual  members,  for,  both  in 
nature  and  in  law,  the  death  of  a  single  member  ot  an  unincorporated 
association  works  a  dissolution  of  that  particular  association.  To 
overcome  thia  obstacle  require  the  capadty  to  supply  new  mem- 
ber, who  shall  fill  the  precise  positions  ot  those  who  die  or  restsjn 
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or  otherwise  sever  the  connection.  This  capacity  to  constitute  new 
members,  upon  whom  are  cast,  by  mere  operation  of  law,  all  the 
rights  and  liabilities  of  those  to  whom  th^y  succeed  in  respect  of  the 
corporate  enterprise,  is  what  is  meant  by  the  legal  term  "perpetual 
succession," — ^a  quality  ascribed  to  corpmrttions  by  the  common  law 
as  their  essential  and  distinguishing  characteristic.  The  resulting 
corporate  "identity,*'  in  spite  of  changes  in  component  parts,  means 
simply  the  persistence  unchanged,  in  point  of  proportion  or  remedy, 
of  all  rights  and  liabilities  Existing  between  the  several  members  of 
the  association,  and  between  them  and  third  persons.  While  the 
conception  of  this  identity  seems  so  simple  and  natural  in  the  light 
of  this  analysis,  it  seems  to  have  involved  no  little  difficulty  in  the 
minds  of  the  old  common  lawyers,  and  to  have  given  birth  to  the 
"artificial  person,*'  who  lived  and  moved  and  had  his  being  in  that 
nebulous  region,  the  "contemplation  of  law,"  and  to  whom  were 
ascribed  such  a  bewildering  array  of  "invisible,"  "intangible,"  and 
"immortal"  qualities. 

(c)  The  dissolution  of  the  association  in  question  may  be  voluntary 
or  involuntary.  In  so  far  as  it  may  be  effected  by  the  consent  of 
its  members,  or  may  be  enforced  in  invitum  at  the  instance  of  credit- 
ors or  a  portion  of  its  members,  the  principle  on  which  it  is  based  and 
the  mode  of  its  operation  differ  little  from  those  obtaining  in  respect 
of  unincorporated  associations.  The  distinguishing  feature  in  this 
element  is  found  in  the  power  of  the  state,  inherent  in  some  instances, 
expressly  reserved  in  others,  to  enforce  a  dissolution,  by  way  of  pen- 
alty, for  a  variety  of  unlawful  acts. 

In  addition  to  these  essential  elements  of  the  association  as  a  body, 
the  matter  of  organization  naturally  suggests  itself;  but,  as  these 
elements  may  exist  independent  of  any  organization,  the  latter  is 
more  logically  considered  in  connection  with  the  purpose  for  which 
the  corporation  is  formed.  An  adequate  and  distinct  conception  of 
a  corporation  as  "an  association  of  individuals,"  therefore,  may  be 
completed  by  briefly  considering  these  individuals  as  members  of 
one  association.  The  particulars  which  distinguish  them  from  mem- 
bers of  unincorporated  associations  involve  the  consideration  of  (a) 
the  mode  of  becoming  members,  (b)  the  mode  of  severing  their  con- 
nection  with  the  association,  and  (c)  the  rights  and  liabilities  incident 
to  sucli  membership. 
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(a,  b)  The  method  and  effect  of  cooatitnting  Individual  memben 
of  tbe  association  by  execution  of  the  articles  of  incorporation,  or 
by  original  subscriptions  to  tbe  capital  stock,  vary  little  fnHn  those 
incident  to  the  formation  of  a  partnership.  The  distinctive  feature 
of  the  corporation  In  this  respect,  aud  one  of  the  most  important  of 
all  its  qualities,  is  fonnd  in  the  effect  of  assignment  of  outstanding 
shares  of  its  capital  stock.  Upon  such  an  assignment,  the  assignee 
is,  by  operation  of  law,  invested  with  all  the  rights  and  subjected  to 
all  the  liabilitiee  of  the  original  stockholder;  and  that  without  re- 
gard to  tbe  disseut  of  the  other  associates,  and  in  defiance  of  the  com- 
mon-law mazim,  where  it  still  obtains,  that  choses  in  action  are  not 
assignable.  Furthermore,  when  the  stock  assigned  is  fully  paid,  the 
assignor,  in  the  absence  of  fraud  or  collusion,  is  at  once  relieved  of 
all  liabilities,  either  to  his  former  associates  or  to  third  persons,  in 
respect  of  the  corporate  enterprise.  The  requirement  that  the  trans- 
fer shall  be  in  good  faith  is  material  only  when  statutes  Impose  mi 
stockholders  an  individual  liability  for  corporate  debts,  in  excess 
of  the  amount  of  nnpaid  stock  held  by  th^n, 

(c)  The  preceding  paragraph  exhibits  tbe  distinctive  mode  of  ter- 
minating the  indiTidual's  membership  in  the  association.  As  his 
death  has  uo  other  effect,  as  to  him  or  bis  estate,  than  in  the  case  of 
all  othw  asBOciations,  it  remains  briefly  to  analyze  the  rights  and  lia- 
bilities incident  to  a  continuing  membership.  This  involves  their  gen- 
eral nature  aud  limitatloas,  aud  the  severel  parties  concerned 
therein. 

The  rights  and  liabilities  of  members  of  an  incorporated  associa- 
tion are  audi  only  as  grow  out  of  the  proper  object  aud  purpose  of 
the  corporation,  and  their  subject-matter  is  confined  strictly  to  their 
respective  shares  of  the  corporate  property  or  funds.  This  latter 
principle,  which  is  peculiar  to  corporations  as  distinguished  from 
unincorporated  associations,  imposes  a  strict  limitation  on  the  lia- 
bility of  members  to  creditors  of  the  corporation,  and  constitutes 
at  the  present  day  one  of  the  most  important  qualities  of  such  asso- 
ciations.  While  these  broad  propositions  may  be  subject  to  certain 
exceptions  under  the  law  as  to  ultra  vires  acts  and  official  misconduct, 
they  are  involved  in  the  essential  nature  of  corporations;  and  this 
analysis  does  not  aim  to  include  exceptions  declared  by  positive  role* 
of  law  in  matters  of  detalL 
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The  other  parties  to  the  rights  ai 
member  indude:  First  Hie  associi 
organized  body;  he  haying  a  right,  oi 
shall  proceed  to  cany  out  the  objects 
and  shall  not  divert  the  corporate  f un< 
the  other,  being  liable  to  it  for  nnpaid 
any  special  duties  imposed  on  him  b: 
members.  And,  third,  creditors  and 
tion  of  these  two  classes  is  of  minor 
relations  between  them  are  usually  i 
association,  as  a  body,  is  a  party;  an< 
dent  to  them  are  usually  enforceable 
rate.  In  general,  each  individual  is  li 
rate  burdens  so  far  as  they  are  impose 
third  persons,  individual  members  m 
rights  which  the  corporate  managen 
while,  by  statute,  individual  liability 
extent  is  imposed  in  specific  instancee 
tial  feature  of  all  the  relations  into  wl 
the  fact  of  incorporation  is  that  the; 
corporate  enterprise  and  the  corporat 

IL  The  second  element,  which  is  o 
is  that  the  association  of  the  individu^ 
sanctioned  by  the  state,  which  sanctii 
to  its  form  and  operation. 

The  sanction  which  arises  from  gei 
liabilities,  and  providing  means  for  1 
share  with  unincorporated  associatioi 
from  the  latter  by  an  express  act  of 
tion,  emanating  from  the  lawmakio 
assumes  the  form  of  a  si>ecial  charl 
pears  as  a  general  enabling  act,  con 
who  bring  themselves  within  its  pre 
or  the  other,  this  express  legislative 
into  a  corporation  the  association  of 
by  mutual  agreement  on  their  part. 

As  just  indicated,  the  operation 
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Itiative  from  the  execatioD  of  the  articles  of  incorporation.  Its  snb- 
sequent  operation  and  effect  inrolre  all  the  powers  and  daties  which 
devolve  upon  the  corporation  and  Iti  component  parts.  The  con- 
tinnaiice  of  its  operation  depends  upon  its  twofold  nature:  First,  as 
a  ^ant  of  corporate  power,  from  whose  exercise  peculiar  ri^ts 
arise;  and,  second,  as  a  law,  which  prescribes  the  form  and  mode  In 
which  those  powers  are  to  be  exercised  and.  the  resulting  rii^ts  en- 
forced. As  to  the  latter,  it  is,  in  general,  sabject  to  repeal  and 
amendment  like  an;  other  law.  As  to  the  former,  It,  for  many  pur- 
poses, constitutes  a  contract,  which  the  state  cannot  alter  exc^t 
by  virtne  ot  certain  powers  inherent  in  It  upon  grounds  of  pnbllo 
policy,  or  by  the  force  of  special  reseirations  to  which  the  associates 
have  assented,  expressly  or  by  implication.  It  is  this  contract  fea- 
ture, and  the  ri^ts  thence  arising  under  the  federal  constitution, 
tliat  distinguish  the  legal  sanction  given  to  a  corporation  from  Qie 
recognition  accorded  nnincorporated  associations. 

HL  The  last  element  in  the  suggested  analysis  <rf  a  corporation 
is  the  distinct  and  definite  purpose  for  whose  accomplishment  the 
association  is  formed  by  its  membera,  and  sanctioned  by  the  state. 
It  is  foreign  to  the  purpose  of  such  analysis  to  discuss  the  aeTeral 
objects  for  which  a  corporation  may  be  formed,  and  the  kinds  of 
business  It  may  carry  on.  For  this  involves  the  economic,  rather 
than  the  legal,  aspect  of  the  institution;  and,  moreover,  it  is  not  a 
matter  which  will  serve  to  separate  corporations  from  other  asaocia- 
tions.  It  is  expressly  enacted  in  many  of  the  states,  indeed,  that 
a  corporation  may  carry  on  any  business  for  which  a  partnership 
may  be  formed,  though  they  are  generally  prohibited  from  dealing 
in  real  estate. 

The  material  thing  to  be  noted  In  this  connection  is  that  the 
peculiar  corporate  powera  exist  only  for  the  purpose  of  carrying  out 
the  object  expressed  in  the  charter,  and,  when  they  are  pushed 
beyond  that  limit,  thoy,  in  theory,  suffer  paralysis.  While  It  is  true 
that  in  some  instances  liabilities,  enforceable  by  third  persons,  may 
be  incurred  by  acts  beyond  the  range  of  the  corporate  enterprise, 
this  result  betokens  no  extension  of  corporate  powers,  but  it  inure* 
only  by  way  of  estoppel,  operating  on  the  individuals  who  compose 
the  association.    The  same  acts,  done  or  tlu^atened,  entitle  any  or 
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all  the  members  to  sue  to  prevent  their  continnancey  and  in  many 
cases  render  the  corporation  liable  to  forfeiture  of  its  charter  at 
the  instance  of  the  state. 

So  much  being  premised  as  to  the  nature  of  the  corporate  enter- 
prise, it  remains  to  consider  how  it  is  to  be  carried  out,  and  the 
analysis  of  this  third  element  is  complete.  Having  regard  still  to 
what  is  peculiar  to  and  distinctive  of  corporations,  it  may  be  said 
that  the  forces  set  in  motion  to  this  end  are  (a)  the  corporate  pow- 
ers, while  the  instruments  with  which  they  work  are  (b)  the  corpo- 
rate funds. 

(a)  Subject  to  the  limitations  heretofore  noted  as  growing  out  of 
the  object  of  the  corporation,  and  those  hereafter  stated  in  connec- 
tion with  their  mode  of  exercise,  the  l^al  powers  of  a  corpora- 
tion are  those  of  a  natural  person.  It  can  properly,  of  course,  have 
no  rights  save  those  of  property,  as  distinguished  from  those  of  the 
person;  nor  can  it  be  subject  to  any  liability  except  in  respect  to 
its  property.  But,  within  these  limits,  rights  and  remedies,  both  for 
and  against  it,  exist,  as  in  the  case  of  the  natural  man.  The  form 
and  mode  of  exercising  these  powers,  and  the  management  of  the 
corporate  funds,  exhibit  the  greatest  diversity  between  corpora- 
tions and  other  institutions  known  to  the  law;  for  they  are  the 
logical  consequences  of  the  very  nature  and  objects  of  the  associa- 
tion. The  exercise  of  these  corporate  powers  may  be  considered  (1) 
as  to  its  substance,  and  (2)  as  to  its  form. 

(1)  The  separate  existence  and  concurrent  operation  of  the  mental 
intent  and  the  physical  act  which  must  combine  to  give  rise  to  legal 
rights  and  liabilities  are  admirably  illustrated  in  the  valid  acts  of 
a  corporation.  The  corporation  is  composed  of  all  the  stockholders, 
and  the  intent  to  engage  in  a  given  transaction  must  proceed  from 
them.  In  the  event  that  unanimous  consent  cannot  be  secured  for 
a  given  course,  it  is  the  rule  of  natural  equity  as  well  as  positive 
law  that  the  will  of  the  majority  shall  have  effect  as  the  will  of  the 
whole.  But  the  contract  must  be  executed,  or  other  thing  done,  by 
an  individual  agent  or  agents;  and,  in  deference  to  this  necessity, 
the  general  corporation  law  provides  for,  and  recognizes,  directors 
and  other  officers,  who  are  empowered  to  carry  on  the  general  busi- 
ness of  the  corporation,  and  whose  acts  in  that  regard  bind  all  the 
stockholders. 
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(2)  In  respect  of  form  in  the  exercise  of  the  corporate  powers  in 
accordance  with  the  principles  above  indicated,  the  first  requisite  is 
to  determine  and  register  the  will  of  the  majority.  This  is  required 
to  be  done  by  appropriate  means,  at  a  meeting  of  stockholders, 
called  with  prescribed  formalities,  and  attended  by  such  a  number 
of  them  as  the  charter  declares  to  be  a  quorum.  The  majority  may 
express  their  consent  that  a  specific  act  shall  be  done,  or,  after  it  is 
done,  be  held  valid;  or  that  consent  may  be  implied  from  the  ap- 
pointment of  general  officers  or  agents,  within  the  scope  of  whose 
powers  and  duties  that  act  lies. 

The  forms  under  which  the  mandates  of  the  corporation  are  carried 
out  by  its  officers  and  agents  must,  of  course,  be  appropriate  to  the 
subject-matter.  But  the  law  hafi  been  particular  to  prescribe  the 
evidence  which  must  be  adduced  to  show  that  the  act  was  done  as 
the  act  of  the  corporation,  to  wit,  the  corporate  name  and  seal 
While  the  corporate  name  and  the  corporate  seal  were  formerly 
universally  included  among  the  elements  that  are  of  the  essence  of 
the  corporation,  and  while  Blackstone  says  that  the  name  ^is  the 
very  being  of  its  constitution,"  it  would  seem  that  their  sole  func- 
tion is  the  same  as  that  of  the  name  of  an  individual;  i.  e.  to  identify 
the  corporation  in  respect  to  its  rights  and  liabilities.  Though  nec- 
essary forms,  they  are  none  the  less  mere  forms,  and  the  use  of  the 
seal  is  nowadays  necessary,  in  general,  only  when  its  use  would  be 
required  in  the  case  of  a  natural  person. 

A  brief  consideration  of  the  origin  and  disposition  of  the  cor- 
porate funds  will  give  an  adequate  conception  of  this  last,  but  most 
important,  element  of  a  modem  business  corporation.  The  nucleus 
of  the  property  of  the  corporation  is  found  in  the  capital  stock  sub- 
scribed by  the  original  stockholders.  A  specified  proportion  of  this 
is  generally  required  to  be  paid  in  before  the  incorporation  takes 
effect;  and  the  subscriber  is  liable  to  the  corporation,  and  also  to 
its  creditors  under  certain  conditions,  for  so  much  of  his  subscrip- 
tion as  remains  unpaid.  It  is  to  this  capital  stock,  paid  and  un- 
paid, that  the  peculiar  rules  of  corporation  law  apply;  for  profits 
actually  accruing  thereon  may  be  applied,  in  general,  as  a  majority 
of  the  stockholders  see  fit,  subject  always  to  limitations  growing  out 
of  the  nature  of  the  corporate  business. 

The  rights  of  management  and  disposition  of  property  which  ao- 


APPBNDIZ.  651 

crue  to  a  natural  person  by  reason  of  his  ownership  are  limited,  so 
far  as  they  concern  corporate  funds,  by  two  principles,  the  effect 
of  both  of  which  is  to  dedicate  them  unalterably  to  certain  purposes. 
The  first  is  that,  inasmuch  as  the  capital  stock  was  subscribed  and 
paid  for  the  accomplishment  of  a  definite  object,  any  person  who 
owns  a  share  therein  is  entitled  to  object  to  its  diversion  from  that 
object,  and  to  insist  that  it  shall  be  applied  to  its  accomplishment, 
unless  that  is  impossibla  The  state  has  a  similar  right  when  the 
object  is  one  which  concerns  the  public,  and  the  corporate  powers 
were  conferred  for  the  purpose  of  effecting  it  The  second  is  that 
inasmuch  as  creditors  contract  upon  the  credit  of  the  capital  stock, 
and  have,  in  general,  no  recourse  when  that  is  exhausted,  they  have 
the  right  to  resist  any  diversion  of  the  fund  from  the  proper  objects 
of  the  corporation,  to  the  prejudice  of  their  right  to  be  paid  their 
just  claims. 

The  foregoing  is  submitted  as  a  logical  statement  of  all  die  ele- 
ments essential  to  a  modem  business  corporation,  with  such  analysis 
of  each  as  is  necessary  to  differentiate  a  corporation  from  all  other 
associations  known  to  law,  as  regards  that  particular.  It  aims  to 
include  all  that  is  necessary,  and  nothing  that  is  unnecessary,  to 
that  end. 

While  no  mention  is  made  herein  of  the  nature  and  effect  of  ultra 
vires  acts  and  official  misconduct,  it  may  be  explained  that  the 
object  sought  is  to  exhibit  the  anatomy  of  a  healthy  corporation, 
without  regard  to  diseases  and  mishaps  to  which  it  may  be  exposed. 

It  seems  worth  while  to  attempt  to  embody  a  clear  conception  of  a 
corporation — "immortality,"  "corporate  identity,"  "perpetual  succes- 
sion," and  all — ^without  any  aid  from  the  "artificial  person"  whom 
Coke  and  Blackstone  regarded  so  lovingly,  and  who  is  such  a  bug- 
bear to,  at  least,  one  modem  text  writer.  Whether  this  attempt 
has  been  worth  while,  it  must  be  left  for  the  reader  to  judge. 

In  conclusion,  the  whole  matter  may  be  presented  in  the  form 
of  a  chart,  by  means  of  which  the  logical  division  of  the  subject  and 
the  connection  of  its  several  parts  may  be  seen  at  a  glance.  (Bee 
following  page.) 


^1  I 


II. 


i|i&|«3|isi:l||li£sa 


li 

Si 

Is 


I  i     - , 

M       E 


a||||||Stl: 


1  3  is 
1  3  Si 


!  8  ..    i  I 

1  J  S  ftl  g 


•  I 

2    a 


'  s    "is 


l!ll 


|all|iii!°5sttSf|r 


TABLE  OF  CA! 


[THE    FIGURES    REFEl 


Am 
4' 

An] 
C 

An 
I 

An 

An 


An 
An 
( 
An 
Ar 
Ai 


Ai 

Ai 

< 

a1 


Abbey  t.  Dry  Goods  Co.,  590. 

▼.  Long;  604. 
Abbott  ▼.  Hapgood.  lliS. 

T.  Packet  Co..  172. 

T.  Refining  Co.,  »2,  104.  110. 

V.  Smelring,  etc.,  <]V"i'.^*>ii    M2 
Aberdeen  Ry.  Co.  t.  Blak^e.  511,  512. 
Adams  v.  Milling  Co..  609. 
AdSms  &  Westlake  Co.  y.  Deyette,  146. 

Adderly  v.  Storm,  584,  585. 
Addlestone  Linoleum  Co.,  In  re,  372. 
Adler  V.  Manufacturing  Co..  59|. 
Aetna  Ins.  Co.  v.  Harvey,  626,  b/».  , 

IftSS  Nat.  Bank  v.  Charter  Oak  Life .  ^i 
Ins.  Co..  148.  I  ^, 

i|?ic„rt«a1"B?kn"*R.  Co.  r.  Wlnche. 

AlbSny'^N- f^Co  -  B-vneU.  217. 
Albert  t.  Bank,  172,  42B,  430. 

ilf^nn'^Vnir^lK^Ol,  506.  585.!  A 

T.  Fairbanks,  605.  ^   43ft  '  a 

▼.  Railroad  Co.,  321.  411,  438,  4dW,    A 
526,  559.  ^^  . 

T.  Wilson.  394.  395.  m  A 

V.  Woonsocket  Co^  150. 
Alllbone  ▼.  Hager.  276.  29^. 
Ailing  V.  Wenzel,  373. 

V.  Wenzell,  510. 

Allls  V.  Jones,  161.  rH1.04.t- 

Amerlcan  Asylum  t.  President.  Dlrect- 

orji.  etc.,  of  Phcenix  Bnnk,  29 
American    Building    &    Loan   Assn   t. 

Ralnbolt,  290.  303.  331. 
American  Cent.  By.  Co.  y-  Miles.  532. 
American  Exp.  Co.  t.  Pa^^'J?  V^^' 
American  Fife  Co.  t.  Garrett.  586. 
American   Homestead   Co.   ▼.    Unigan, 

AmSicanLWe-Stock  Commission  Co.  t. 

Chicago  Lire-Stock  Exch..  255^ 
American  Loan  &  Trust  Co.  v.  Bast  & 
West  R.  Co.,  629. 
V.  Minnesota  &  N.  W.  R.  Co.,  92.      . 
American    Mortg.   Co.,   of   Scotland    t.    2 

Tennille,  168,      ^     ^  A«,«,.<n«n 

American     Nat.     Bank     v.     American 
Wood-Paper  Co.,  146. 
T.  Oriental  Mills,  421. 

Clk.l»r.Corp.  ^^^ 


A 
A 

A 
A 

A 
J 
i 

i 


[The  flgnrea  refer  to  pages.] 


Aibton  T.  Bnrbnnk.  448. 

Aahnplot  Boot  &  Sho«  Co.  t.  Holt,  265. 

Aihnelot  R.  Co.  *.  Elliot.  214.  21& 

Ash  u  rat's   AppeKl,   400. 

Ailatlc  BanklDK  Corp.,  In  re.  151. 

AapiDTCBll   T.   Darieu    Count;   Com'n, 

S2. 
Aator  T,  New  York  Arcade  Rr.  Co„  87, 


AtUntlc   Cotton   MiUa   t,   Abbott,   301, 

r.  Indian  Orchard  Milla,  S08. 
Atlantic  De  Lalne  Co.  t.  Haaon.  465. 
Atlantic  Mot  Fire  Ina.  Co.  t.  Sanden, 

4«S,  491. 
AtUntlc  &  O.  R.  Co.  v.  SuUiTant,  89. 
Atlantic   &   P.    R.    Co.    r.    Cit7   of   St. 

Lonia,  48. 
Attorney  General  t.  Ba;  State  Ulolns 
Co.,  617. 
T.  Oiicngo  &  N.  W.  R.  Co..  46.  219. 
T.  Garriaon,   248. 
T.  Great  Northern  Ry.  Co.,  248. 
r.  Hancbett.  56.  63. 
T.  Jamaica    Pond    AqnedDCt   Corp., 

248. 
T.  Joy,  44.  48. 
T.  I^nnan,  57,  69. 
T.  McArthnr,  46.  47. 
T.  Mercantile   Marine    Ins.   Co..   22. 
T.  Nnrth  America  Life  Ina.  Co..  44, 

45,  210. 
T.  Slmonton.  20. 
T.  Sleyena.  91,  247. 
T.  Tudor  Ice  Co.,  247. 
T.  Utlca  Ina.  Co.,  247. 
Atwood  V.  Merryweathpr.  398. 
Anhnrn   Bolt  &  Nat  Worha  t.  Sbolti, 

26a 
Aubnrn    Opera-Hotiae   &    P.    Aaa'n    r. 

Hill.  311. 
Anerbaeh  v.  Mill  Co.,  176. 
Aiiltman  t.  WndiTle.  100. 
Anltman'a  Appeal,  581. 
Aurora  A.  &  H.  Soc.  v.  Pnrldoch,  142, 

487,  ROO. 
Auatrnlian  Royn!  Matl  Steam  Nar.  Co. 

r.  Manetti,  158. 
Ayera  T.  Bankinc  Co.,  168. 


Bacon  T.  Ini 

T.  IrTine,  aiiii. 

V.  Rnilroad  Co.,  lIKi. 

T.  Ilobertaon.  250.  392. 
BBKS'a  Cuae.  r>2. 
Baenall  T.  Cariton.  117, 
Bafle;  v.  Baucker,  589. 

T.  Oaaligbt  Co..  398. 


Co.,  146.  14T,  172. 


BaUey  t.  HoUlater,  21T.  6ST. 
-'.  Mayor.  81. 

.'.  TruBteea  of  liocoln  Academy,  84. 
BalDca  V.  Babcock.  S93,  697. 
Baker  t.  Backaa'  Adm'r,  62.  237.  243. 

T.  ralet  28. 
BakeraGeld  Town  Hall  Aaa'n  t.  Cbeater. 

88. 
Bakewell  y.  Board,  29. 
Balch  T.  Hallet.   356. 

T.  Wilaon,  604, 
Baldwin  t.  CanGeld,  7,  8,  420,  489. 
Baltimore  Cily  Pasa.   Ry.  Co.  v.  Hum- 

bleton.  359. 
Baltimore  &  D.  P.  R.  Co.  t.  Pomphrej, 

296. 
Baltimore  A   O.   R.   Co.    t.   Galluhue'a 
Adm'ra.  25.  T8.  635. 
T.  Harris,  7&.  80. 
T.  KoontE.  76. 
Baltimore  &  P.  R.  Co.  t.  Fifth  Baptiat 

Church,  195. 
Banet  v.   Railroad   Co.,  324,   S2tS,   S21, 

450,  451. 
Banigan  t.  Bard,  363,  364. 
Bank  t.  Lanier.  407.  413,  459. 
Bank  of  Alabama  v.  Gibaau'a  Adm'n, 


AuKuata  V.  iarle,  76,  400,  613. 

615,  616,  634. 
Bank  of  BataTia  ▼.  New  York,  L.  B.  & 

W.  R.  Co.,  438,  626. 
Bank  of  Brliiiih  Columbia  t.  Paee,  626. 
Bank  of  Chtiiicothe  t.  Swayne,  175. 
Bank  of  Circleritle  t.  Renick.  243. 
Back  of  Columbia  t.  Patteraon'a  Adm'r, 

157,   15a,  483. 
Bank  of  Commerce  v.  McOowan,  227. 


Bank  of  Genesee  ».  Patehin  Bank,  150. 
Bank  of  Holly  Springs  t.  Plnaon,  458. 
Bank  of  I.«uiBvi1le  v.  Grny,  352. 
Bank  of  Ikfanebeater  t.  Allen.  H4. 
Bank  of  MichlgaD  v.  Nitea.  140,  187. 
Bank  of  Middlebury  t.  Rntland  &  W. 

R.  Co..  400. 
Bank  of  Montreal  t.  J.  E,  Potta  Bait  & 

Lumber  Co..  S54. 
Bank  of  Niatcara  t.  Johnson,  236. 
Bank  of  Pousbkeepale  t.  Ibbotaon.  S96, 

597. 
Bank  of  St.  Mary'a  t.  SL  John,  607. 
Bank  of  Shaata  v.  Boyd.  101, 
Ttnnk  of  South  Carolina  t.  Glbbs.  SO. 
Bank  of  Toledo  t.  City  of  Toledo.  202. 
227. 

V.  International  Bank.  88.  632. 
Bank  of  U,  S.  t.  Dandridse,  53. 

T.  Dayis,   502. 

T.  Deyeaui,  7H.  76. 

T.  Dunn.  4SS,  407. 

T.  Lyman.  86. 

T.  Plantera'  Bank.  20.  30. 
Bank  of  Utica  t.  Meagber,  84. 
Bank  of  Vinceuuei  t.  State,  24a 


OASES   CITSD. 


655 


(The  figures  refer  to  pa$re&) 


Bank!  t.  Poitiaux,  168. 

Barbor  v.  Boehm.  626. 

Barclay  t.  Talman,  2S6.  641. 

Bard  v.  Poole,  614. 

Bardttown  &  L.  R.  Go.  t.  Metcalfe,  142, 

144. 
Barker,  In  re.  475.  470. 

y.  Inttirance  Co.*  156. 
Bamed't  BankiDK  Co.,  In  re,  151. 
Barnes  y.  Hall,  259. 

T.  Saddard,  168. 
Barr  t.  Glaas  Co.,  514. 

T.  New  York,  L.  E.  &  W.  R.  Co., 
878,  511,  518. 

T.  Plate-Glass  Co.,  511. 
Barrick  t.  Gifford,  572,  579.  596-598, 

602. 
Barron  y.  Bnmside.  619. 

y.  Paine.  559,  592,  600. 
Barrow  t.  Turnpike  Co.,  168. 
Barry  y.  Exchange  Co.,  142,  145,  146, 

256. 
Barstow  y.  Mining  Co.,  428.  429. 
Bartlett  y.  Drew,  540,  542,  563,  664, 

593. 
Barton  y.  Association,  236,  445. 
Barwick  y.  Bank.  196. 
Bash  y.  Mining  Co..  93,  95. 
Bashford-Burmister  Co.  y.  Agua  Fria 

Cooper  Co.,  68,  107. 
Bassnor  y.  Dressel.  48. 
Bateman  y.  Milling  Co^  618. 

y.  Railway  Co.,  147. 
Bates  y.  Coronado  Beach  Co..  150. 

y.  Insurance  Co.,  351. 

y.  Lewis,  305. 

y.  Railroad  Co.,  160. 

y.  Wilson.  58,  96,  107. 
Bathe  y.  Society.  528. 
Battelle  y.  Pavement  Co.,  113-115,  514. 
Bavington  y.  Railroad  Co.,  300,  819. 
Bayless  y.  Oure.  245. 
Beach  y.  Bank.  194. 

y.  First    Methodist    Episcopal 
Church,  269. 

y.  Miller,  511.  608,  600. 

y.  Smith,  315.  316. 
Beal  y.  Bank.  584. 
Bean  y.  Trust  Co..  434.  440.  442 
Becher  y.  Mill  Co..  420. 
Beckett  y.  Houston.  317. 
Beebe  y.  Power  Co..  143. 
Beer   Co.   y.   Massachusetts,  208.   209, 

211    213 
Beers  y.  Spring  Co.,  843,  348.  352,  353. 
Beirgs  y.  Illuminating  Co..  68. 
Belfast  &,  M.  L.  R.  Co.  y.  City  of  Bel- 
fast, 347.  348,  3C2.  305. 
Bell  y.  Bank  of  Nashville.  36. 
Belleyille  &  I.  R.  Co.  y.  Gregory,  88, 

47. 
Bellows  V.  Bank.  81.  82. 

y.  Hallowell,  557. 

y.  Todd,  467.  491. 
Beirs  Appeal,  593. 
Beirs  Gap  R.  Co.  y.  Christy,  116. 
Belmont  v.  Coleman.  599. 

T.  Railway  Gc  245. 


Belo  y.  Commissioners,  223. 

Belton,  In  re,  234r-236. 

Beman  y.  RufFord.  144. 

Benbow  y.  Cook,  53,  142,  161« 

Bend  y.  Bank  Co..  411. 

Bentlif  v.  Finance  Corp.,  636. 

Bergman  v.  Association.  458,  450. 

Berrv  y.  Indemnity  Co.,  628. 

Bertha  Zinc  &  Mineral  Co.  y.  Clnte,  625. 

Beveridge   y.   Railroad   Co.,   342.   343, 
347. 

Bickley  y.  Schlag,  380. 

Bigelow  y.  Gregory.  58,  62,  94, 104,  110. 

BiU  y.  Telegraph  Co.,  396.  397. 

Binghamton  Bridge,  The,  126,  206. 

Bird  y.  Hayden,  611. 

Bird  Coal  &  Iron  Co.  y.  Humes,  606. 

Bish  y.  Bradford.  288. 

Bishop  y.  Braincrd.  78. 
y.  Globe  Co..  414. 

Bissell  y.  Railroad  Cos..  165,  172,  174, 
180,  181,  184,  186,  529. 
V.  Spring  Valley  Tp.,  159. 

Bissit  y.  Navigation  Oo.,  559,  580.  502, 
600. 

Bjomgaard  y.  Bank,  477. 

Black  y.  Canal  Co.,  126,  136,  144,  180, 
204    212. 
y.  Hu^gins,  393,  394.  401. 
y.  Zacharie  417.  420,  424. 

Blackburn    Building    Soc.    y.    Cunliffe, 
179. 

Black  Riyer  Imp.  Co.  y.  Holway,  102. 

Black  River  &  N.  R.  Co.  v.  Clarke,  315. 

Black   River   &   U.   R.   Co.   v.   Clarke, 
100,  315,  316. 

Blackstone  Manufg  Co.  v.  Inhabitants 
of  Blackstone,  614,  617,  636. 

Black  &  White  Smiths'  Society  y.  Van- 
dyke, 405. 

Blair  y.  Compton,  259.  260. 

Blake  v.  Brown.  29a 
y.  People,  38. 

Blanchard  v.  Kaull.  13.  109. 

Blanchards'    Gun-Stock    Turning    Fac- 
tory y.  Warner,  129. 

Bligh  v.  Brent.  258. 

Bliss  y.  Irrigation  Co..  161,  488. 

Blodgett  v.  Morrill,  289.  30^,  312. 

Blouin  V.  Hart.  420. 

Blunt  v.  Walker,  132. 

Bonrdman  v.  Cutter,  259. 

V.  Railway  Co.,  348,  349.  353,  866. 

Board  of  Com*rs  of  City  of  St.  Louis  v. 
Sbields.  107. 

Bonrd   of   Com'rs  of  Hamilton   Co.   y. 
Mi^hels,  32. 

Board  of  Com'rs  of  Tippecanoe  Co.  v. 
Reynolds,  536. 

Board  of  Directors  v.  Houston.  30. 

Bonrd    of   Education    v.    Bakewell,    29, 
30. 
y.  Greeiiebaum,  29,  30,  158. 

Board  of  Revenue  of  Montsomory  Co. 
V.  Montgomery  Ganlif^ht  Co.,  223. 

Board  of  SupVs  v.  People.  39. 

Board  of  Trustees  for  Vincennei  Uni- 
versity y.  SUte,  30. 


CASES   CITBD. 


{The  figures  refer  to  pages.] 


Board    of   Truiteea    ot    IIUiioIb    A    M. 
Canal  v.  Chicago  &  R.  I.  R.  Co.,  212. 
Bocock'B  Ez'r  t.  Iron  Co.,  498. 
Bosardui   ».    Triiiity   Church.    129. 
Bommer  t.  Manutactaring  Co.,  114. 
BoDBpane  T.  Railroad  Co^,  30,  53. 
Bon   Aqua   Imp.  Co.   t.   Standard   Fire 

Iqb.   Co.,   83,   100. 
Bond  T.  Appleton,  579. 
Boae  y.  Canal  Co.,  168. 
BonneU  t.  GriRnold,  610i 
BooBke  T.  Ira  Co.,  101. 
Booth  r.  BuDce,  SCO. 

V.  Robinion.  142,  14S,  S8S,  894. 

T.  Wonderiy,  96. 
BoBshardt  &  Wilson  Co.  t.  CrMcent  Oil 

Co.,  140,  141,  180. 
Boiton  Acid  MaDufg  Co.  t.  Moring,  61. 
Boston.  Baire  &  Q.  R.  Co.  y.  Welling- 
ton, 310. 
Boston  Beer  Co.  t.  MaBEachnsetts,  208, 

209,  211. 
Boston  Glass  Mnnufactorr  T.  Laagdon, 

234-^7,  243.  249. 
BoBtoo  Masic-Hall  Abb'h  t.  Coit,  417, 

425. 
Boston  Water-Power  Co.  T.   Boston  & 

W.  R.  Corp.,  212. 
BoBtoQ  &  A.  R.  Co.  T.  Pearson,  23. 

T.  Richardson.  429,  438. 
Boston  A  Sandwich  Glass   Co,  t.   City 

of  Boston,  223. 
BoEtwick  V.  Chapman.  480. 
Houlton  Carbon  Co.  t.  Milts,  SSI,  603. 
Bouton  T.  Dement,  330. 
Row  V.  Allenstown,  S6,  50. 
Rowden  v.  Johnson,  682. 
Boyce  t.  Coal  Co.,  174,  399. 

T,  TmBtees,   106. 
Boyd  T.  Railway  Co..  300,  315.  316. 

T.  Worsted  BlillR,  350. 
Buyer  t.  Bojer,  227. 
Boykfn  t.  State,  43. 
Boynton  t.  Andrews,  SSL 

V.  Hatch.  3fil. 
BradbniT  v.  Canoe  Club,  145.  147. 
Bradford  t.  Railroad  Co..  102. 
Bradlev  t.  Ballnrd.  181.  182,  185 

T.  bander.  223,  224. 

T,  Case.  30. 

T.  Poole,  284. 

T.  EeppeU,  89,  232. 
Bradt  t.  Benedict,  236.  237. 
Brady  t.  Moulton,  46. 
Braintree  Water-SnppI;  Co.  t.  Town  of 

Braintree,  61. 
Branch  t.  Jesup,  366. 

V.  Roberta.  608. 
Brand  v.  Railroad  Co.,  2fiT.  309.  312. 
BrandcDBtein  v.  Hoke,  92,  106. 
Branin  t.  Railroad  Co..  211. 
Brant  t.  Ehlen,  379,  380.  388,  389. 
Braasey  t.  Railroad  Co.,  592. 
Bray  v.  Farwell.  22,  24,  3<»!). 
Breltung  v,  Llndauer,  611. 
Brent  t.  Bank,  414. 
Brewer  v.  Boston  Theatre,  398,  3M. 
Brewster  v.  Hartley,  4G5,  458. 


BrickerhoB  t.  Bostwtck.  883.  401,  D20. 

Brickley  t.  Edwards.  101. 

Brick   Presbyterian   Church   t.   Mayor, 

etc.,  of  New  York,  209. 
Briggs  T.  Penniman,  236,  540,  SQ8.  667, 
572,  588.  5^2,  597. 
T.  SpanldinR.  .-WX-..  Sia,  617.  619.  607. 
Brigham  r.  Mead,  317. 
Bright  T.  Lord,  349. 
Briiickerhoff  t.  Bostwlck,  401,  510.  520, 

Brisbane  t.   Railroad  Co.,  3ffi. 

Bristol  T.  San  ford,  588. 

British   American    Land   Co.   t.   Ames, 

634. 
Broad wsy  Bank  t.  HcElrath,  tfO. 
Broadwel]  y.  Merritt,  101,  107. 
Broderip  y.  Salomon.  56,  66. 
Brooaon  y.  Schneider.  572,  W8,  602. 
Brooklyn  Steam  Transit  Co.  t.  City  of 

Brooklyn,  238. 
Brooklyn,  W.  &  N.  By.  Co.,  In  re,  23a 
Brown,  In  re.  350. 

y.  Adams,  420. 

».  City  ol  Atchison,  177. 

T.  Corbin,  70. 

T.  Hitchcock,  579. 

V.  Slate  Co..  566. 

T,  Steamship  Co.,  480. 

y.  Winnisimmet  Co..  142. 
Bruce  t.  Piatt,  609,  310. 
Bmm  y.  Insarance  Co.,  550. 
Brnndage  v.  Mining  Co..  591-598. 
Bryant  v.  Rieh.  627. 
B.  S,  Green  Co.  v.  Blodgett,  137,  KB. 
Buchanan  t.   Meisser.  596. 
Bucher  ».  Railroad  Co.,  282. 
Buckeye    Marble    &    Freestone    Co.    T. 

Harvey.   151,   152,   172. 
Bii.lT  T.  _MTiliii(niiBh  St.  Ej.  Oo„  319, 

BuHl'v.'B'uckineliBin,  492,  511,  664. 
Buffalo  I.ubricatine  Oil  Co.  ».  Standard 

Uil  Co.,  190. 
Buffalo.  N.  Y.  &  E-  R.  Co..  In  re.  152. 
Bii:7iM,i  ,';^  A.  R.  Co.  v.  C«ry,  88, 
BLifT^il,,  .t;  ,1.  li.  Co.  T.  Gilford,  266,  280. 

■jsi,  ?:,a.  ^U. 
Bi;ii  rl,,  ,v   N.   Y    C.   R.  Co,  t.  Dudley, 

ji;:.,  2i;i.  2T1,  ;ii3,  319,  .121,  ^  453. 


■-  IL  1 


-  >iat 


Buffett  y.  Railroad  Co.,  5 
Buffington  T.  Bardon,  113,  114, 
Buitiiing   &  Loan   Ass'n  of   Dakota  i 

Chamberlain.  100,  101,  106,  107. 
Bulkier^,  Fishing  Co.,  169. 

T.  Whitcomb,  604, 
Bullard  v.  Bank.  414,  459. 
Bullock   T.  Railroad   Co.,  274. 


Bundy  T.  Iron  Co.,  8. 
Burbank  t.  Dennis,  117, 
Burden  t.  Bnrden,  114,  4SS. 


658 


0A8BS  omix 


ITbe  fignrea  refer  to  oages.! 


Ghefltnat  Hill  &  8.  EL  Turnpike  Co.  t. 

Rutter,  193,  195. 
Chew  y.  Bank,  435,  436. 
Chewacla    IJme    Works    v.    Dismnket, 

135,  141.  172. 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  211. 
Chicago  City  Ry.  Co.  t.  Allerton,  54, 

359,  393. 
Chicago  Fair  Gronndt  Am*xi  v.  People, 

247. 
Chicago  Oaslight  &  Coke  Co.  t.  People's 

Gaslight  &  Coke  Co.,  144. 
Chicago,   K.   &  W.  R.   Co.   v.   Stafford 

Co.  Com'rs,  88. 
Chicago  Life  Ins.  Co.  t.  Auditor  of  Pab- 
lic  Acconnte,  207,  211. 
V.  Needles,  208,  210. 
Chicago,  P.  &  S.  W.  R.  Co.  t.  Tbwn  of 

Marseilles,  154. 
Chicago,  R.  I.  &  P.  R.  Co.  y.  Howard, 

149. 
Chicago  &  A.  Ry.  Co.  t.  Derkes,  18L 

V.  People,  210. 
Chicago  &  B.  I.  R.  Co.  v.  People,  199. 
Chicago  &  E.  R.  Co.  v.  Flexman,  527. 
Chicago  &    N.  W.  R.  Co.  v.  Auditor,  78. 
Child  V.  Coffin,  210. 

V.  Hudson  8  Bay  Co.,  458. 
V.  Iron  Works.  573. 
Childs  V.  Bank.  195. 
V.  Hurd,  58,  89. 
Chouteau  Ins.  Co.  v.  Floyd,  289,  830. 
Chouteau  Spring  Co.  t.  Harris,  407,  408, 

412.  422,  427,  457.  582. 
Christensen  v.  Eno,  256,  370.  371,  378. 
Christian  v.  Mortgage  Co.,   625. 
Christian  Church  of  Wolcott  v.  John- 
son, 158. 
Chubb  V.  Upton,  100,  101. 
Church  V.  Coke  Co.,  157. 
Cicotte  V.  Catholic  Church,  158. 
Cincinnati   Mut.    Health   Assnr.  Co.   T. 

Rosenthal,  626,  627.  629. 
Citizens'  Mut.  Fire  Ins.  Co.  t.  Sortwell, 

471    472. 
Citizens*  Nat.  Bank  v.  Elliott,  5.*^2. 
Citizens*  State  Bank  t.  Hawkins,  581. 
Citizens'  &  Miners'  Sav.  Bank  &  Trust 

Co.  V.  Gillespie,  591,  593. 
Citv  Bank  v.  Bruce,  154. 
City  Bank  of  Macon   v.  Bartlett,  289, 

290. 
City  of  Atlanta  y.  Gate  City  Gaslight 

Co.,  51. 
City  of  Chicago  v.  Cameron,  393,  395. 

V.  Turner,  31. 
City  of  Corpus  Christi  v.  Central  Wharf 

&  Warehouse  Co.,  181. 
City  of  Covington  v.  Covingrton  &  Cin- 
cinnati Bridge  Co.,  364. 
City  of  Davenport  v.  Dows,  393. 
City  of  Detroit  v.  Dean,  395. 

V.  Detroit  &  H.  P.  R.  Co.,  216. 
City  of  Fall  River  v.  County  Com'rs  of 

Bristol,  223. 
City  of  Lexington  v.  Butler,  146. 
City  of  ^remphis  v.  Ensley,  223. 
T.  Kimbrough,  31. 


City  of  Ottawa  v.  People,  38. 
City  of  Parkersburg  v.  Brown.  221. 
City  of  Rozbury  v.  Boston  &  P.  R.  Co., 

217. 
City  of  Selma  t.  Mullen,  158. 
City  Water  Co.  v.  State.  143. 
City    &  County   of    San    Francisco   t. 
Spring  Valley  Waterworks,  45,  46,  47. 
Clapp  V.  Peterson,  155. 
Clark  V.  Bever,  376. 

v.  Edgar,  530. 

T.  Improvement  Co.,  263. 

T.  Insurance  Co.,  402. 

T.  Jones,  102. 

v.  Navigation  Co..  450,  451. 
Clarke  v.  Lumber  Co.,  386. 
Clarkson  v.  Clarkson,  357. 
Clayton  v.  Knob  Co.,  380. 
Clearwater  v.  Meredith,  136,  440. 
Clegg  V.  Grange  Co.,  57,  59. 

V.  Hamilton     &     Wright     County 
Grange  Co.,  110. 
Clem  V.  Railroad  Co..  287. 
Cle /eland  v.  Bnmham.  580,  596. 
Cleveland  Rolling-Mill  Co.  t.  Texas  & 

St.  L.  Ry.  Co.,  388,  592. 
Cleveland  &  M.  R.  Co.  v.  Robbins,  350. 
Close  T.  Glenwood  Cemetery,  101,  107. 

215. 
Clow  v.  Brown,  380. 
Clowe  V.  Product  Co.,  160. 
Coates  V.  Mayor,  etc.,  of  New  York,  209. 
Coats  V.  Donnell,  554. 
Cobb  V.  Fant.  355. 

Cochran  v.  Arnold,  88,  91,  102,  104,  105. 
100. 

v.  Wiechers,  570.  587. 
Cockbnm  v.  Bank,  33G. 
Coe  V.  Railroad  Co.,  144,  378. 
Coffin  V.  Collins,  84,  85. 

V.  Ransdell,  370,  380. 

v.  Rich,  575. 
Cogswell  V.  Bull,  393,  394. 

V.  Cogswell,  355. 
Colt  y.  Amalgamating  Co..  380,  383. 

y.  North  Carolina  Gk>ld  Amalsramat- 
ing  Co.,  383. 
Colchester  v.  Seaber,  237. 
Cole  V.  Cassidy,  531. 

V.  Millerton  Iron  Co.,  540,  542. 
Coleman  v.  Coleman.  110. 

y.  Railway  Co.,  135.  136. 

V.  White,  567,  r.96,  602. 
Coles  y.  Kennedy,  286. 
Colfax  Hotel  Co.  v.  Lyon,  278. 
Colman  v.  Railway  Co.,  121. 
Colonial  Bank  v.  Cady,  431,  432. 
Colorado  Iron  Works  v.  Sierra  Grande 

Min.  Co.,  625.  6a'>. 
Colt  V.  Ives.  420,  426.  427. 
Columbia   Electric   Co.    y.   Dixon,   100, 

101.  103.  287.  317. 
Columbus  Ins.  Co.  v.  Walsh,  627. 
Commercial  Bank  v.  French,  74. 

V.  Newport  Manuf'g  Co.,  147. 

y.  Pfeiffer,  101. 
Commercial   EUink  of  New   Orleana  t» 
Newport  Manuf  g  Co.,  145. 


OASBS   CITED. 

[The  figures  refer  to 


Commercial  Nat.  Bank  v.  Farmera  & 
Traders'  Nat.  Bank.  260.  . 

Commissioners  on  Inland  Fisheries  v. 
Holyoke    Water-Power  Co.,  210,  215, 

217. 
Com.'v.  Bringhurst,  479. 

V.  Chesapeake  &  O.  R.  Co.,  222. 

T.  Cullen,  53,  54,  487. 

V.  Dalzell,  474,  475. 

T.  Detwiller,  455. 

T.  Eastern  fe.    Co..   200.    212,    213, 

217 
T.  Erie  '&  N.  E.  R.  Co.,  126. 
T.  Essex  Co.,  210,  215. 
T.  Hemingway,  275,  478. 


Cottii 
Cotto: 
Count 

Far 

224. 
Coan1 

ren< 
Court 
CoviE 

552 
Cowl 
Coxe 
Craft 
Cnig] 
Cran 

v.  iron  CS.;'  337.' ' "'  * '  ^'  I  J^^av^ 

V.  Milton,  617.,     __.._..  ^  „„     ^g^of 

Creni 
Cred 
501 
Croc 
Crok 
Cron 
Crosi 

CroT 

Crur 
Crut 
Ciilb 
CnU 
Cun; 


T.  Northern  Electric  light  &  Pow- 
er Co.,  68. 
T.  Pike  Beneficial  Soc,  404. 
T.  President,    etc.,    of    Swift    Run 
Gap  Turnpike  Co.,  198. 
T.  Proprietors    of    New    Bedford 
Bridge,  199,  200.  ,   ^  „ 

T.  Pulaski  Co.   Agricultural  &  Me- 

chnnical  Ass'n,   199. 
T.  St.  Patrick's  Society,  408. 
T.  Smith,  143.  144,  146. 
V.  Society,  402,  403. 
T.  Standard  Oil  Co.,  222,  625. 
T.  Union  Fire  &   Marine  Ins.   Co., 

243-245. 
T.  Wickershani,  470. 
T.  Woelper,  455. 
▼.  Worcester,  456. 
Comstock,  In  re.  626,  629.  , 
Cone    Export    &    Commission    Co.    t. 

Poole  634. 
Congress    &    Empire    Spring    Co.     T. 

Knowlton,  385. 
Conklin  v.  Bank.  459. 
Connecticut  &  P.  R.  R-  Co.  v.  Bailey, 
288,   304,   305,   309.   313,   318, 
321,  331. 
V.  Baxter,  297. 
Conner,  Ex  parte,  39. 
Conro  V.  Gray,  552. 

V.  Iron  Co.,  ^47. 

Conservators  of  the  River  Tone  v.  Ash, 

13,  14,  17,  49,  72. 
Cook  V.  Brick  Co..  018. 
V.  Railroad  Co.,  553. 
V.  Sherman,  506. 
Cooper  Manuf  g  Co.  ▼.  Ferguson.  618, 

624. 
Copeland   T.   Manufacturing    Co.,   493, 

510. 
Copley  V.  Machine  Co.,  196. 
Coppage  V.  Hutton,  272,  279. 
Coppin  V.  Railroad  Co.,  153,  154. 
Corey  v.  Morrill.  57,  100,  107,  296. 

V.  Wads  worth,  600. 
Cork  &  B.  Ry.  Co.  v.  Cazenoye.  275. 
Cork  &  Y.  Ry.  Co.,  In  re.  145,  In,  li8. 
Cornell's  Appeal.  301.  311,  560. 
Corning  v.  McCullough,  567,  570,  572, 

602. 
Cotheal  v.  Brouwer,  339. 


Cun 
Cun 
Curl 


Cuy 


Dal 
Dal 
Dai 

Dar 

2( 
Dai 
Dfii 
Dai 
Dai 
Dai 
Dai 

P 
Dai 
DV 
Dai 

2( 
Da 
Da 
Da 

E 
Da 
Da 


CABBS   CITED. 


{Tbe  agora  refer  to  pages.] 


Davla  T.  Mining  Co.,  S44. 

T.  ProprlctorB  of  the  Second  Univ. 

MeetiDghouBe,  362. 
T.  Railroad  Co.,  135.  137,  172,  173, 

177,  610. 
T.  SteTeuB.  583. 
DaviBon  v.  GlIlieB.  S4fl. 
Day  T,  Bank,  635. 

V.  Bu»p   Co..   140,   141,   177,   181, 

T.  India' Robber  Co.,  77,  637. 

y.  Stetson,  67. 

T.  Telegraph  Co.,  Ml. 
Dayton  v.  Burst,  319,  591.  582. 
Dean  v.  DaviB,  49,  50.  8S. 
De  Qendre  v.  Kent,  349.  355. 
DelonoT.  Cnsc.  516,  fiOr. 
Delaware  Bay  &  C.  M.  R.  Co.  t.  Mark- 
ley,  46. 
Delaware  DWlaion  Cknftl  Co.  t.  Com., 

Delaware  Railroad  Tax.  221.  228. 

Demnrest  t.  Flack.  53,  66.  020. 

Den  ike  v.  Cement  Co.,  245. 

Denny  Hotel  Co.  of  Seattle  t.  Sebram, 

25,  65.  66.  1.11,  809-312. 
Densmore  r.  Shepard.  574. 
Deusmore  Oil  Co.  t.  Densmore,  119. 
Dent  T.  Tramwaya  Co..  346,  366. 
Denton  t.  IJvInEston,  259. 
I>eiiver  Fire  Ins.  Co.  v.  McClelland.  181, 

183,  185,  186. 
Denver  &  R.  G.  Ry.  Co.  v.  Harrla,  183, 

197.  524.  .MO. 
De  Pass'  Case,  582. 
De  Pevster  v.  Insurance  Co..  345. 
Derrickson  v.  Smith,  fill. 
De  Knvigne'B  Case.  372. 
Desdoity,  Ex  parte,  482. 
Despatch  Line  of   Packets   t.   BelUmj 

Manufg  Co.,  485,  402.  493,  500. 
Detroit  T.  Mutnal  Gaslight  Co.,  142. 
Detn-tler  t.  Com..  47»,  4S4. 
De  VoB«  T.  City  of  Richmond,  81, 
Dewey  y.  Bailway  Co.,  181.  182. 
De  Witt  V.  HnslincB,  102. 
Deiter  .t  Slaaon  riank-Road  Co.  v.  MU- 

lerd,  310. 
Diamond  Maieh  Co.  v.  Roeber,  634, 
Dickenson    v.   Chamber  of    Commerce. 

402.  403. 
DUIingham  t.  Snow,  86. 
DIrapfell  y.  Railway  Co,.  398.  309. 
Directora,    etc.,    of    Aahbnry    Railway 

Cnrriase   &   Iron   Co.   t.   Hiche,    127. 

135.  167,  172, 
DlrectopH.   etc.,  of  Central  Ry.   Co.   ot 

Veneiuela  t.  Kisch.  284-286,  288.  200. 
Distilling  &  Cattle  Feeding  Co.  t.  Peo- 
ple, 71.  188.  240,  241. 
Dlveraey  v.  Smith,  569,  587. 
Dobson  y.  Simonton,  89.  232,  249. 
Dodge  y.  Woqlsey,  227,  392,  393. 
Dodgson's  Case.  235. 
Donnelly  t.  Cordage  Co.,  77,  637,  688. 
Donohoe  y.  Mining  Co.,  486. 
Dooley  v.  Cheshire  Glasa  Co.,  lOQ, 
Doollttle  T.  Marsh,  573. 


Dorris  y.  Sweeney,  103,  281. 
Doud  T.  Railway  Co.,  3&1,  305. 
Doaglaas  r.  Insurance  Co.,  461. 

V.  IreUnd,  380-382. 
Dotiglaas  County  Com'rs  y.  Bolle*,  101. 
Downing  t.  Board,  30,  202,  208^ 

T.  Marshall.   131,  132. 

T.  Road  O.,  lai,  127,  135.  1S7,  140, 
155.  172,  173,  502. 
Dowa  T.  Naper,  107. 
Doyle  T.  Continental  Ins.  Co..  619. 

y.  Mirner.  57,  103. 
Drlseoll  v.  Manufactaring  Co.,  407,  413. 

420,  458^61. 
Dublin  ft  W.  Ry.  Co.  t.  Black,  275. 
Dncat  y.  City  of  Chicago.  25,  816,  617. 
Dudley  t.  Collier,  627. 

y.  High-School,  306. 

V.  Kentucky  High  School.  445. 
Duggan  y.  Investment  Co.,  88,  02,  95. 
Dnke  r.  Markham,  464. 

T.  Narlgatian  Co.,  420, 

V.  Taylor.  92.  lOS^llO. 
Dummer  r.  Smedlej,  377. 
Dun  comb  t.  Railroad  Co.,  142. 
Dunn  V.  Unlveraltj,  50. 
Dunphy  t.  Association,  894,  395.  398- 

Dnna'ton  v.  Coke  Co.,  157. 

Dupee  T.  Water-Power  Co.,   139.   142. 

Du  Pont  T.  Ttlden,  3Sa 

Durfee  y.  RaUroad  Co.,  390,  S97,  445. 

449   452 
Dutcher  t!  Bank,  588. 
Dutchess  Cotton  Manufactory  t.  Davla. 

100. 
Dutchess  &  C.   0.  R.   Oo.  t.   Mabbett, 

279,  2S2.  283, 
Dutch  West  India  Co.  y.  Van  Moses,  7S. 
Dwelling-Honse  Ins.  Co.  T.  WUder.  633. 
Dwinelle  r.  Railroad  Co.,  527. 


B 

Eagle  Ins.  Co,  t.  Ohio,  208.  210. 
Eakright  v.  Railroad  Qo.,  59,  61. 
Enrp'H  Appeal,  .'L").  35i. 
East  Alabama  Ry.  Co.  y.  Doe.  539. 
East  Anglian  Rys.  Co.  v.  Eastern  Coun- 
ties Ry.  Co..  135,  136,  167,  172. 
East  Birmingham  Laud  Co.  v.  Dennis, 

428,  429. 
East  Boston  Freight  R.  Co.  *.  Eastern 

R.  Co..  143.  145. 
Eastern  Counties  Ry.  Co.  v.  Broom.  104, 

527,  528. 
Eastern   Plank-Road   Co.   T.   Tnughan, 

57. 
Eastern  B.  Co.  t.  Boston  ft  M.  R.  Co., 

54,  212.  486. 
Bast  London  Waterworks  Co.  t.  BaJley, 

157. 
Eastman  t.  Meredith,  31. 
Bast  Norway  Lake  Church  T.  Frolalle, 

8S,  91,  97,  107. 


CASES   CITED. 


661 


[The  figures  refer  to  pages.] 


Bast  Tennessee  &  V.  R.  Go.  v.  Oam- 

men,  267,  319. 
Eaton  y.  Aspinwall,  88^  100,  106. 

T.  Bank,  300. 

▼.  Walker,  38,  01-03,  96,  108,  106, 
110. 
Ebbett's  Case,  275. 
EdelhofiP  T.  State,  85. 
Edgerly  y.  Emerson.  490,  491,  493. 
Edgerton  Tobacco  Mannf  g  Go.  y.  Groft, 

Edinboro  Academy  y.  Robinson.  265. 

Edinburgh  L.  &  N.  Ry.  Go.  y.  Hebble- 
white.  321. 

Edison  General  Electric  Co.  T.  Cana- 
dian Pac.  Kav.  Co.,  627. 

Edwards  y.  Fairbanks,  169. 

Ehle  y.  Bank.  350. 

Ehrman  y.  Insurance  Co..  628. 

Eidman  y.  Bowman,  54,  359,  360.  487. 

Eisfeld  y.  Kenworth,  62. 

Election  of  Directors  of  Chenango  Coun- 
ty Mut.  Ins.  Co.,  In  re,  469,  481,  482. 

Election  of  Directors  of  I^onsr  Island  R. 
Co.,  In  re,  455,  456,  458.  482. 

Election  of  Directors  of  Mohawk  &  H. 
R.  Co.,  In  re.  469. 

Elgin  Butter  Co.  y.  Elgin  Creamery  Co., 

Elias,  In  re,  484. 

Eliot  y.  Himrod,  110. 

Elizabeth  town  Gas  Light  Co.  t.  Green. 
96. 

Ellerman  y.  Stockyards  Co.,  149,  156. 

EUis  y.  Marshall,  52,  213. 
y.  Ward.  515,  520,  606. 

Ellison  y.  Railroad  Co.,  287. 

Elston  y.  Piggptt,  615. 

Elyton  Land  Co.  y.  Birmingham  Ware- 
house &  Eleyator  Co.,  381.  387. 

Emerson  y.  Machine  Co.,  634,  685. 

Emery  y.  Parrott,  117,  118. 

Emma  Silver  Min.  Co.  y.  Grant,  117. 

Empire  City  Bank,  In  re,  604. 

Empire  Mills  y.  Alston  Grocery  Co.,  96, 
105,  106,  110. 

Empire  Pass.  Ry.  Co.,  Appeal  of,  337. 

Empress  Engineering  Co.,  In  re,  113. 

Erie  &  N.  E.  Railroad  y.  Casey,  219. 

Erlanger  y.  Phosphate  Co^  118. 

Essex  Turnpike  Corp.  y.  Collins,  293. 

Estabrook,  Ex  parte,  147,  148,  176. 

Estey  Manuf  g  Co.  y.  Runnels,  103,  106. 

Eureka  Iron  &  Steel  Works  y.  Bresna- 
han,  142. 

Byans  y.  Heating  Co.,  142,  465. 
y.  Job,  47. 
y.  Philadelphia  Qub,  402. 

Byenson  y.  Ellingson,  92. 

Eyerhart  y.  Railroad  Co.,  411,  450. 

Excelsior  Petroleum  Co.  y.  Lacey,  353, 
515,  607. 

Excelsior  Water  &  Mining  Co.  y.  Pierce, 

944,  t>4o. 

Bx-Mission  Land  &  Water  Co.  y.  Flash, 

118,  119. 
Bxposition  Ry.  A  Imp.  Co.  y.  Canal  St 

B.  Ry.  Go.,  800. 


Fairbank  t.  Bank.  860. 

Fairfield  County  Turnpike  Go.  r.  Thorp, 

7.  301. 
Falconer  y.  Campbell,  37,  62. 
Fanning  y.  Insurance  Co.,  268,  27T* 
Fargo  y.  Michigan,  226. 
Farmers'  Citizens'  Bank  y.  Payne,  602, 

503. 
Farmers'  Co-op.  Trust  Go.  y.  Floyd,  622. 
Farmers'  Loan  &  Trust  Co.  t.  Toledo, 

A.  A.  &  N.  M.  Ry.  Co..  100. 
Farmers'  &  Mechanics*  Bank  t.  Bald- 
win, 128,  141,  170. 
y.  Colby,  522. 
Farmers*  &  Mechanics'  Nat.  Bank  y. 

Dearing,  226. 
Farmers'^*  Merchants'  Bank  t.  Dow- 
ney, 506. 
y.  Wasson,  407,  409,  413. 
Farmers'  &  Merchants*  Bank  of  Line- 

yille  y.  Wasson,  457. 
Farmers'  &  Merchants'  Ins.  Co.  y.  Har- 

rah,  626. 
Farnsworth  y.  Wood,  588. 
Famum  t.  Ballard  vale  Machine  Shop, 

599. 
Farrar  y.  Walker,  289,  290. 
Farrell  Foundry  y.  Dart,  502,  503. 
Farrington  y.   Railroad   Co.,   438,  489, 
526. 
y.  Tennessee,  223,  227. 
Farrior  y.  Security  Co..  023. 
Fawcett  y.  Charles,  402. 
Fuy  y.  Noble,  109, 110,  496. 
Fayette  Land  Co.  t.  Louisyille  &  N.  R. 

Co.,  130,  168. 
Fear  y.  Bartlett,  284,  289. 
Fehr  y.  Gasch,  .'159,  561,  591. 
Felgate's  Case,  285. 
FerjfUBon  y.  Wilson,  505. 
Fertilizing  Co.  y.  Hyde  Park,  209. 
Field  V.  Field,  470. 

Fifth  Ave.  Bank  of  New  York  y.  For- 
ty-Second St.  A  Grand  St  Ferry  R. 
Co.,  196.  438,  524.  525. 
Fifth  Ward   Sav.   Bank  y.   First   Nat 

Bank,  145,  147,  496.  498. 
Filli  y.  Railroad  Co.,  638. 
Filon  y.  Brewing  Co.,  148,  490. 
Finn  y.  Brown,  578. 
Finnegan  t.  Noerenberg,  88.  91-06. 
Fire  Department  of  New  York  y.  Kip, 

53. 
Firemen's  Beneyolent  Ass'n  y,  Louns- 

bury,  38. 
First  Nat  Bank  y.  Almy,  109. 
y.  Christopher,  490. 
T.  Council  Bluffs  City  Waterworks 

Co.,  496. 
y.  Davies,  58. 
T.  E.    T.    Bamum    Wire    A    Iron 

Works,  558. 
T.  Greene,  601. 
T.  Gustin   Minerva   Con.    Min.   Oo., 

370.  373,  381,  883,  384. 
T.  Hingham  Manuf'g  Co.,  684. 


CASKS   CITED. 


IThe  flsures  refer  to  pages.1 


FInt  NKt  BkDk  V.  Lkoier,  44a 

T.  National  Gxoh.  Bank,  152,  16i. 
T.  Feave}-,  5U2. 
T.  Plerton,  141. 


T.  Bush,  400,  4S0. 
V.  MauuCactnring  Co.,  26. 
Flik  T.  BaUroad  Co..  371.  640.  662. 
Fister  v.  Ls  Rue,  158,  169. 
PitchbDrK  R.  Co.  t.  Graad  JnncttOD  R. 

&  D.  Co.,  217. 
Fitta  T.  Palmer,  629. 
Fitzgerald  t.  MiBaouri  Fac.  By.  Co.,  78. 
FiUpntriek  v.  Publlahlnf  Co.,  887. 

T.  Butter.  100,  103. 
Flaah  V.  Coiiti..  670.  676,  696,  698. 
Fleckner  t.  Bank,  158. 
Fleecier  v.  State,  84. 
FUnn  T.  Baglej.  375. 
Flint  T.  Pierce.  464,  460. 
Flint  &  Fentonrille  Flank-Boad  Co.  t. 

Woodhull,  218. 
Flint  &  P.  M.  Ry.  Co.  t,  Dewey,  BOB, 

610. 
Fogg  ».  Blair.  376. 
FoFger  T.  Insurance  Co.,  2S2,  246,  246t 

^1. 
FoDda  T.  Asinrance  Co.,  038. 
Foote  V.  Mining  Co.,  395, 
Ford  T.  Hill,  IW. 

T.  Thread  Co.,  343. 
Foreman  v.  Bigelow,  411. 
Forrest  t.  Manchester  3.  &  Ii.  Ry.  Co., 

400. 
Ft.   Iildwanl  &  F.   ii.   Flank-Boad   Co. 

V.  Payne,  297. 
FL  Worth  aty  Co.  t.  Smith  Bridge  Co., 


T.  Essex  Bank,  81. 

T.  Moulton,  9(>. 

T.  Planing-Mill  Co.,  654. 

T.  Fotler.  250,  2G0. 

-.  White.  33T,  339. 


594,  595. 
Fowler  v.  Bell,  168, 
Fox  T.  Uorah.  250.  252. 


Franklin    Bank   v.   Commercial     Bank, 

161,  152. 
Franklin  Bridge  Go.  t.  Wood,  41. 
Franklin  Co.  t.  Lewiston  Init  for  SaV' 

ings,  135,  141.  151,  171. 
Franklin  Fire  Ids.  Co.  t.  Hart,  68.  113 

V.  Jenkins,  610. 
Franklin  Glass  Co.  v.  Alexander,  318. 
Franklin  Snv.  Bank  t.  Bridges,  601. 


Franks  Oil  Co.  y.  MeOen^,  411. 
Fredenburc     v.     I.yoa     Lake     M.     B. 

Church,  102. 
FreelBud  v.  Insurance  Co.,  100.  107. 
Freeman  t.  Mill  Co.,  66. 
French  t.  Teschemaker,  569. 
Frenkel  t.  Hudson,  604. 
Fresno  CaDal  &.  In.  Co.  v.  Warner,  101, 

107. 
Frost  T.  Walker   23. 
Frostbnrg  Mln.  Co.  t.  Cumberland  &  F. 

R.  Co.,  81.  F" 

"fe  T.  P;    ■ 

Igam  T. 

Iter  r.  Ledden,  672.  596. 
I'uller  A  J.  Uannf  g  Co.  t.  Foster,  62S. 
Fuse  t.  Spaunhorat,  G08. 


Gable  t.  Miller.  2S. 
Gaff  y.  Flesher,  411. 
Galena  &  C.  U.  R.  Ca  t.  Loomls.  208, 

200. 
Gallagher  t.  Brewing  Co.,  ft. 
Gallery  t.  National  Excb.  Bank,  610: 
Galveston,  H.  4  H.  R.  Co.  r.  Cowdrey, 

145.  146. 
Gamble  t.  Water  Co.,  880.  382, 387.  447, 

477.  ^ 

Gardner  t.  Insurance  Go^  217,  254. 
Garnett  t.  Bichardson,  SS,  110. 
Garren  7.  Mining  Co.,  381,  389. 

V.  Flow  Co.,  611. 
Garriion  t.  Howe,  568,  680,  687.  604. 

610. 
Gartalde  Coal  Co.  t.  Harwell,  109. 
Gashwiler  v.  Willis.  447.  480.    ' 
Gaskill  V.  Dudley.  32. 
Gauch  T.  Harrison.  604. 
Gaus  T,  Switier,  609,  610. 
Gay  lord  f.  Bail  road  Co.,  6S2, 
Geer  v.  School  District,  8. 
Gemmell  t.  Davis.  349-351. 
Gent  T.  Insurance  Co.,  113. 
Gentile  v.  State,  47. 
Georft  v.  Railroad  Co.,  138. 
German- American   Inv.  Co.   T.   City   of 

Youngstown,  43. 
Germania  Ins.  Co.  v.  Swigert,  622. 
Germania  Sarety-Vault  &  Trust  Co.   r. 

Boynton.  148.  167. 
Germantown  Farmer*'  Mat.  Ina.  Co.  t. 


Dhei 


175. 


Germantown   Pass.   Ry.   Co.   t 

320.  321,  559,  591.  5M,  594. 
Getty  V.  Devlin.  117,  118. 
Gibbons  V.  Ellis,  3ll. 

V.  Mabon,  356. 
Gibbs  V.  Insurance  Co.,  635. 
Gibson  t.  Furniture  Co.,  600. 

V.  Moore.  234,  236. 
Gifford  V.  Livint'ston,  14,  37. 
Gilbert  </.  Hole,  16a 
Gilbert's  Case,  407,  408. 
GilcbTiet  v.  Railroad  Co.,  6SS. 
Giles  T.  Hntt  821. 


Fltler, 


CTbe  Qgnres  refo 

Gflkey  t.  Paine,  357. 

Gill  T.  Balla,  330. 

Gillespie  t.  Railroad  Co.,  52. 

Qllman,  C.  *  S.  E.  Co.   t.  Kelly.  610, 

Oil. 
Ginn  y.  Secarltr  Co.,  623. 
Qlrard  t.  Philadelpbla,  74. 
Glai»  V.  Turnpike  Co..  74. 
aieavea  t.  Tnnipike  Co.,  53.  206.  287. 
Glen  Iron  Worki,  Id  re.  8TS. 
GleDD  T.  Howard,  324,  dOl. 

T.  Marburj,  601. 

T.  Orr,  84. 

T.  Semple,  GDI. 

T.  Williami,  601. 
Globe  Mut.  Ben.  Aai'n,  In  re,  6B. 
GloDlDger  V.  Railroad  Co.,  145.  170. 
Glover  t.  Lee,  564. 
Gljmont  Imp.  &  Ezc.  Oo.  t.  Toler.  63, 


Golden  T.  Mornlns  News,  636. 

Golden    Gate    ConBolldnted    Hjrdranllc    I 

Min.  Co.  T.  Superior  Court,  200, 
Ooldamith  t.  Inaniauce  Co.,  615. 
Good  Hope  Co.  v.   Railway  Barb  Fea- 

Goodln  r."  Canal  Co.,  510. 

Goodrich  T.  Reytiolda,  138, 141,  147.  S 


Uoodwm  T.  Hardy,  34S. 

T.  Screw  Co.,  157,  168,  483. 
Goodyear    Rubber    Co.    t.    George    '. 

Scott  Co.,  609. 
Gorder  t.  Canninft  Co..  161,  Oil. 
Gordon  t.  AasociutioD,  37. 
T.  Preston,  8,  142,  604. 
Gordon'a  Ex'ra  y.  Railroad  Co.,  362,  865, 

367. 
Gorham    JlannfK   Co.   »,   Wataon,   77, 

637,  630. 
Gormollj    ft    Jeffrey    Mannff    Co, 

Pope  Manufx  Co..  25. 
Onrrr."  -   Iniurance  Co.,  182. 
(  M   T.  Co.  T.  Hnrtln,  821. 

(  Manufg  Co.  t.  People.  250,    ' 


GrBob,v  ^[ltl^ng  ft  Smelting  Co.  t.  R 

nrde,  41,  58,  62. 
Grand  f.M  Bank  t.  Archer,  ». 
Granil  I;  ipida  Bridge  Co.  v,  Prange,  89,    I 

&0,  i-vj,  1 

Grand    lUpida   Sbt,   Bank   t.   Wnrren, 


CASKS   CITBD. 


[Tbe  Qpires  refer  lo  paces.] 


Holey  T.  Beid,  2S&,  260. 

Hall  T.  Insurance  Co.,  411.  462. 

T.  Kiini-k,  am. 

T.  Kaitroad  Co..  111. 

».  Koad  Co.,  4^8.  438,  44a 

T.  Turnpike  Co.,  148. 
Hallam  t.  Hotel  C«.,  611,  &12. 
Halier  t.  McLeau,  &i5.  UU9,  611. 

T.  Railway  Co.,   140. 
Hambleton  t.  Gleim.  327,  411. 
Hamilton  v.GleoD,  4X1.. 

V.  Kuith,  202. 

T.  Railroad  Co.,  06,  100.  Sll.     _ 
Hnmiltou  Mut  !□■.  Co.  v.  Hobart,  2&4. 
Hammock  t.  Truit  Co.,  146. 
Hammond  t.  Jethro,  52. 

T.  Slraua,  58,  62. 
Hamsher  v.  Hamsher,  168. 
Hand  v.  Coal  Co.,  158. 
Handler   v.   Stuti.   375.   876,  878,   880, 

384,  468,  4T1,  603. 
Handy  t.  Draper,  ti02. 
Hanover  Junction  &  S.  R.  Co.  t.  Grnbb, 

296. 
Hanson  v.  Donkeraley,  S71. 

T.  Little  Sisters  of  the  Poor,  168. 
Hardon  v.  Newton,  24o,  246,  882. 
Hardy  t.  Merriweather,  147, 
Harser  ».  McCullouBh,  571. 
Harpold  V.  Stobart,  579,  580. 
Harriman  T.  Baptist  Church,  188. 

T.  Soutliam,  106. 
HarriB  T.  Firat  Pariib,  686. 

T.  McGregor^7. 

T.  Runnels,  627. 
Harrison  v.  Railway  Co.,  870. 
Harrod  v.  Hamer,  62. 
Huttford  Fire  Ins.  Co.  t.  Raymond,  615, 

620. 
Hartford  &  N.  B.  R.  Co.  t.  Boorman, 
411. 

V.  Croswell.  331,  392,  449,  461. 

T.  Kennedy,  262,  319.  321. 
Harvard  Collego  t.  Amorj,  356. 
Hastcell  t.  Worthinpton,  309. 
Haslett's  Ex'rs  t.  WoiherHpoon,  52, 
Hasselman  v.  MortRuge  Co.,  87,  91. 
Hassinser  y,  Ammon.  101. 
HaBtinh'B  T.   Drew,  540,  542,  663,  692, 

599. 
Hatch  T.  Borroughs.  571. 

T.  Dana,  550.  592-594. 
Hathorne  v.  Cnlef.  fi7u. 
Haven  v.  Asylum,  455. 
Hawes  v.  City  of  Oakland.  898-395. 868. 
Hawkins  v.  Glenn,  601. 


Hayes  v.  Shoemaker.  581. 
Haya  v.  Bank,  84.  609. 

v.  Coal  Co.,  142.  140. 

V.  Com..  204,  217. 
Haywerd  v.  Daridson.  168. 
Haywood  v.  Lumber  Co.,  ."109,  O08. 
Hazard  v.  Durant.  303,  394. 
Hiizelett  T.  BuUer  University,  44.  46. 
Hazcltine  v.  Raiiroat:  Co.,  860. 
Haxen  r.  Bank.  202. 


Haiiebnrat  v.  Railroad  Co.,  161,  Sfi3. 
Heacock  v.  Sherman.  573. 
Head  T.  Insurance  Co.,  159. 

v.  Univeraity  of  Missouri,  SOi 
Heard  v,  Eldredge.  346. 

T.  Talbot,  2^,  243. 
Heart  t.  Bank,  413. 
HeastOD  v.  Railroad  Co.,  88,  106,  827. 


Heck  V.  McEwen,  41. 

Hecia   Consolidated   Gold    Mtn.   Co.    t. 

O'Neill.  273. 
Hedge  &  Horn's  Appeal,  22,  265. 
Heeemaa  v.  Railroad  Corp.,   209. 
Heims  Brewing  Co.  v.  Flaoneir,  18L 


Hemingway  T.  Hemlugway,  3 
Hencke  T.  Twomey.  570. 


Henry  v.  Railroad   Co.,  305,   315,   86& 

592,  594. 
Hersey  v.  Tullv,  113. 

V.  Veazic.  394.  401,  520. 
Hibernia  Ins.  Co.  t.  St.  Louis  &  New 

Orleans  Transp.  Co.,  540,  550. 
Hiebeus  t.  Congreve,  117. 
Hickling  V.  Wilson,  100,  805.  873. 
Hightoiver  v.  Thornton,  250,  251.  821. 

540.  555,  659,  600. 
Hildyard  v.  Sonth-Sea  Co.,  428,  438. 
Hill  V.  Beach,  06,  110,  620. 

V.  City  of  Boston,  31. 

T.  Mining  Co.,   342.   348,  SSO.   35% 
303. 

T.  Newicbawanfck  Co..  348,  349. 

T.  Publishing  Co.,  439.  526. 
Hiller  v.  Railroad  Co.,  636. 
Hillier  t.  Insurance  Co..  603. 
Hill    Manufg   Co.   v.   Boston   &   L.   B. 

Corp.,  139. 
Hillyer  ».   Mining  Co.,   400. 
Hinchnian  v.  Lincoln,  239. 
Hite's  Devisees  v.  Hite's  Kx't,  357. 
Hoadley  v.  County  Com'rs,  22. 
Hoare's  Case,  584. 
Hodges  T.  Screw  Co.,  245,  616,  616,  6U, 

Hodgson  T,  Railroad  Co.,  463. 

Hoffman  V.  Banks,  026. 

Hoffman   Steam   Coal   Co.   t.   Onmb*^ 

land  Coal  &  Iron  Co.,  512. 
Hoborat,  In  re,  639. 
Holbrool   V.   Zinc   Co.,   438,    434,    440^ 

442. 
Holder  v.  Railway  Co.,  532. 
HoUaday  t.  Elliott,  276. 
Holllns  V.   Brlerfield   Coal  &  Iron  Oom 

545,  646,  551,  552,  654. 
Holloway  t.  Railroad  Co.,  108. 
Holman  v.  State,  58,  241. 


CASES   CITED. 

[Tbe  fignrea  refer  to  page&l 


665 


Holmei,  Bz  parte,  154,  475. 
T,  QiUUand,  &. 
T.  Sherwood,  592-594. 
Holmes,  Booth  &  Haydent  t.  Holmes, 
Booth  &  Atwood  Manof'g  Co., 
T3 
T.  Willard,  137,  517. 
Holmet    &    Griggs    Manufg    Co.     y. 
Holmes   &  Wessell   Metal   Co.,  153, 
169,  181. 
Holt  y.  Bennett,  511. 
Holt's  Case,  285. 

Holyoke  Bank  y.  Burnham,  579,  580, 
5^2,  584. 
y.  Goodman    Paper    Manuf'g    Co., 
599. 
Home  Ins.  Co.  y.  Swigert,  623. 
Home  of  the  Friendless  y.  Rouse,  227. 
Home  Stock  Ins.  Co.  v.  Sherwood,  100. 
Hooker  y.  New  Hayen  &  N.  Co.,  195. 
Hopper  y.  Sage,  349. 
Hoppin  y.  Buffum,  474,  475. 
Horn  y.  lyy,  157. 

V.  Railway  Co^,  209. 
Horn  Silver  Min.  Co.  v.  Ryan,  515,  516, 

518-520. 
Horton  y.  Wilder,  478,  484. 
Hospes  y.  Northwestern  Manuf  g  A  Oar 

Co.,  374,  383.  542,  544-546. 
Hotchkiss  y.  Quarry  Co.,  356. 
Hotel  Co.  y.  Wade,  513. 
Hough  y.  Land  Co^  168. 
Howe  V.  Deuel,  245. 

y.  Starkweather,  260. 
Howell  y.  Railway  Co.,  640. 
Hoyle  y.  Railroad  Co.,  507,  512,  513- 
Hoyt  y.  Thompson's  Ex'r.  630. 
Hubbard  y.  Investment  Co.,  512. 
y    \\rpfl  pA    344 

Huddersfield  Canal  Co.  y.  Buckley,  411. 

Hudson  y.  Carman,  85. 

y.  Green  Hill  Seminary  Corp,  88,  91, 

95. 
y.  Weir  259. 

Hudson  Real-Estate  Co.  y.  Tower,  267- 
270. 

Hughes  y.  Manufacturing  Co.,  265,  287. 
3&.  319,  321,  330,  449. 

Hughesdale  Manu fg  Co.  y.  Tanner,  62. 

Humble  y.  Mitchell,  258.  259. 

Humboldt  Driving  Park  Ass'n  y.  Ste- 
vens, 361. 

Humboldt  Min.  Co.  v.  American  Manu- 
facturing, Mining  A  Milling  Co„  148. 

Humphrey  y.  Association,  174,  177. 

Humphreys  v.  McKissock,  7. 
y.  Mooney,  61,  91,  109. 

Hun  y.  Cary,  515,  516,  518,  607. 

Hunt  y.  Gaslight  Co.,  144. 

Hunter  y.  Roberts,  347. 

Huilbut  y.  Marshall,  483. 

Huron  Printing  &  Binding  Co.  t.  Kit- 
tleson,  503. 

Hurt  y.  Salisbury.  58,  62,  94. 

Hutchins  y.  Mining  Co.,  573,  614. 
y.  Smith,  301. 

Hutchinson  t.  Railroad  Co.,  196.  195, 
529 


Huylar  y.  Cattle  Co.,  886,  88a 
Hyam's  Case,  583. 
Hyatt  y.  Allen.  342,  412. 
Hyde  y.  Doe,  62. 

y.  Goodnow,  625. 
Hyman  y.  Coleman,  571,  602. 


Illinois  Cent  R.  Co.  y.  Irvin,  229. 

y.  People,  202,  211. 
Illinois  G.  T.  R.  Co.  v.  Cook,  48. 
Illinois  River  R.  Co.  v.  Zimmer,  54,  816, 

332,  451. 
Illinois  Watch  Case  Co.  y.  Pearson,  72. 
Independent   Order  of   Mutual  Aid   y. 

Paine,  100. 
Indiana  v.  American  Exp.  Co.,  618. 

V.  United  States,  40. 
Indianapolis,  C.  &  L.  R.  Co.  y.  Jones, 

556. 
Indianapolis  F.  &  M.  Co.  y.  Herkimer, 

58,  103. 
Indianapolis  &  St.  L.  R.  Co.  y.  Vance, 

221. 
Ingwersen  y.  Edgecombe,  609. 
Innabitants  of  First  Parish  in  Bruns- 
wick v.  Dunning,  27. 
Inhabitants  of  First  Parish  in  Sudbury 

y.  Steams,  482. 
Inhabitants  of  Fourth  School  Dlst.  y. 

Wood,  32. 
Instone  v.  Frankfort  Bridge  Co.,  265, 

267,  319,  321,  322. 
Insurance  Co.  v.  Morse,  619. 
International    Fair    &   Exp.   Ass'n   y. 

Walker,  267,  309,  311. 
Inverarity  v.  Bank,  504. 
Iowa  Lumber  Co.  v.  Foster,  151. 
Ireland  v.  Reduction  Co.,  459. 
Irons  y.  Bank,  552,  580,  583. 
Irvin  y.  Turnpike  Co.,  450. 
Isham  y.  Buckingham,  411,  420.  421. 
Isle  Royale  Land  Corp.  y.  Secretary  of 

State,  619. 


Jackson  v.  Brown,  142, 

y.  Meek,  579. 

y.  Phillips.  248. 

y.  Traer.  376. 

y.  Walsh,  53,  54,  213,  218. 
Jac1i8on*s  Adm'rs   y.   Plank-Road   Co., 

347,  352. 
Jacksonville,  M.    P.  Ry.  &  Nay.  Co.  y. 

Hooper,  161. 
Jacobson  v.  Allen,  588. 
Jacobs     Pharmacy     Co.    y.  .  Southern 

Banking  &  Trust  Co.,  176. 
Jagger  Iron  Co.  v.  Walker,  571,  602. 
James  v.  Woodruff,  416. 
Jameson  y.  People,  36.  48. 
Jansen  v.  Ostrander,  27. 
Jarvis  y.  Rogers,  431. 
Jefferson  Branch  Bank  y.  Skelly,  227. 


CASKS   CirilD. 


[The  azures  refer  to  pages.] 


Jeff«rsonTlll«,  M.  &  I.  R.  Oo.  T.  B«ck- 

with,  5S6. 
Jefferji  v.  {Jiirr,  168. 
Jefta  T.   York,  S22. 
Jemlioo  T.  Baak,  210. 
JenklDB  V.   I'residpnt,  etc.,  815. 
JermnlD  t.  HeilwaT  Co..  349,  366,  412. 
JesBDp  T.  Bridge,  142. 

».  Carnegie,  109. 
John  T.  Banl,  101,  237,  248. 
JohDaon  V.  BleacbiDK  Co,,  679,  SSO. 

T,  Coraer,  95,  ifi. 

<r.  Flacher,  696. 

T.  Keuler,  68. 

T.  Laflln.  407,   408,   420,  407,   680- 


T.  RaMroad  Co..  47,  303,  304. 

T.  Underbill,  680. 

T.  Wabash  &.  ML   Varnoa   Plank- 
Boad  Co.,  272. 
Johnaton  t.  Qumbel,  102, 

V.  Jonea,  634. 

T.  Shortridge.  S04, 

JonM  T.  Avery,  573. 

T.  Barlow.  611. 

▼.  Davis.  224. 

V.  Foundry  Co.,  101,  103. 

T.  nabprsham.    168. 

T.  Hardware  Co..  91,  106. 

T.  Herald  Co.,  237. 

T.  Indemnity  Co.,  142. 

T.  Jarman,  B96. 

*.  Morriaon.  361,  610,  612,  632,  SS3. 

T.  Railroad  Co.,  848,  352,  41Z 

T.  Siaaon,  327. 

V.  Smith.  626. 

■.  Turnpike  Co.,  466,  471. 


Kadlah  t.  Asxndation,  180. 
Kaiser  t.  Bank,  67,  94,  110. 
Kanawha  Coal  Co.  v.  Coal  Co.,  49. 
Kanaaa  Home  Ins.  Co.  v.  Wilder,  6! — 
Eanaas  Pac.  Ry.  Co.  v.  Atchiaon,  T.  A 

S.  P.  R.  Co.,  40.  _ 

KatnniB  Ijind  Co.  -r.  Jernenan,  2S2.  818. 
Kalifmnn  v.  Wcolen  Mills  Co.,  :t49. 
KeHBbey  &  Mattison  Co.,  In  re,  77,  637- 

Keati'ns  v.  Slock  Co..  260. 

Keeney  v.  Conversp,  nofi.  618. 

Keller  v.  Johnson.  288.  301. 

Kplner  V.  Raiter.  113. 

Kelsev  y.  Fprmentation  Co.,  339. 

Kendall  t.  Rlsbop.  563. 

Kennelx'c  Co.  y.  Augaata  Ins.  A  Bank- 
ing  Co..   614. 

Kenosha,  R.  &  R.  I.  R.  Oo.  t.  Marab, 
449. 

Kent  y.  Mining  Co.,  862-864,  466,  469, 
4G2. 

Kenton  Furnace  Railroad  &  Maniifg 
Co.  y.  McAlpin.  370.  871. 


Kemocban,  In  ic,  <»<>,  ouu-oui 
Keyaer  y.  Hitz.  2'}6,  5.8.  586. 
Kidwell;  Canal  Co.  v.  Rabj,  270. 
Kilgore  y.  Smith,  G28. 
Kincaid  T.  Dwtnelle.  569^ 
Kind  el  y.  Litbom 
Kin;;  y.  Amery,  lui 

y.  Kollett,  366. 

y.  Ooyernor.  etc.,  Of  Bank  of  Viag- 
land,  3G3. 

T.  Paamore.  234, 

v.  Railroad  Co.,  343,  361. 
Klrkland  v.  Kille,  610. 
Kir  hpa  trick     y.     United     PreabrterlaD 

Chnrch  of  Keota.  102. 
Klaus.  Petition  of,  In  re,  441,  467. 
Knight  y.  Barber,  259. 
Knott  y.  Insnrance  Co..  638. 
Knowlea  y.  Board  of  Edncatloik,  47. 

y.  Sandercook,  161. 
Knowlton  v.  Ackley,  594. 

y.  Spring  Co.,  385. 
Knoi  y.  American  Co.,  62T. 

y.  Baldwin,  610.  611. 

y.  Eden  Mnaee  American  Co..  429. 
Koehler  t.  Iron  Co„  161,  505,  506. 
Kolff  T.  St  Paol  Fuel  Bxchance,  4S8, 

460. 
Koona  v.  Martin,  606. 
Kortright  y.  Bank,  441. 
Knileylti  y.  Railroad  Co.,  195,  19& 
Kruta  y.  Town  Co..  89,  232,  249. 
Knnkelman  y.  Rentchler,  6M. 


Lafayette  Ina.  Co.  t.  French,  76,  635, 

636. 
La  France  FIre-Engine  Co.  t.  Town  of 

Mt,  Vernon,  627,  620. 
La  Grange  &  M.  R.  Co.  y.  Raiuey,  232. 
Lagroye  y.  Timmerman,  152. 
Lalng  y.  Burlej,  423. 
Lake   Ontario.   A.   A   N.   T.   B.   Co.    y. 

Mason,  58,  272,  281,  324,  327,  601. 
Lake  Ontario  Shore  R.  Co.   t.  Curtiaa. 

274. 
Lake  Shore  &  U.  8.  Ry.  Oo.  y.  Prentice, 

196,  197. 
Lake  Superior  Iron  Co.  y.  Drezel.  880, 

381. 
Lamb  y.  Bowser,  625. 

y.  Lamb.  623. 
Lamming  y.  Galusha.  88. 
Lamphere  y.  Lodge,  441. 
Lancaster  y,  Improyement  Co..  68,  88, 

614,  620,  632. 
Land   Grant  Railway   A   Trust   Co.    y. 

Board  Co.  Com'rs  OoSey  Co.,  620,  622. 
Lane  v.  Bralnerd.  804. 
Lane's  Appeal,  683. 


CASES    CITEI 

[The  figures  refer  t 


Logs 

Lone 
Lone 

1 
Lon{ 

LOD] 

Loni 

49 

Lon 

Lore 
Lori 


Lou 
22 
Lon 


Loi 
& 
Loi 
Loi 
Loi 
Loi 


Larned  T.  Andrews,  627. 

Lasher  v.  Stlmson,  5J^  t^„, 

Late  Corporation  of  Church  of  Jesus 

Christ  V.  U.  S.,  252. 
Lathrop  y.  Bank,  129,  130,  m 
Lauman  ▼.  Railroad  Co.,  64,  -^u*. 
Lawrence  v.  Nelson,  eCXJ. 
Leavitt  ▼.  MiningCo.,  488.  491.  402. 

V.  Palmer,  189. 
Leazure  ▼•  Hillegas.  16^ 
Le  Blanc,  In  re,  343.  563. 
Lee  &  Co.'s  Bank,  In  re,  216. 
I^gendre  v.  Association,  ^b. 

LefSh' W  CO.  T.   Lehigh   Coal  &    Lot! 

Lebfjh  Coal  &  Nay.  Co.  t.  Northamp- 
ton Co.,  229. 
Lehman  V.  Warner.  101. 
Lehman,  Durr  &  Co.  v.  Glenn,  601,  Lou 

V.  \^amer,  107.  C 

Lelpold  V.  Marony,  641.  ^^ 

Leitch  y.  WeUs,  433. 
Leland  y.  Hayden.  357. 
Leloup  y.  Port  of  Mobile.  618. 
Leo  y.  RaUway  Co.,  142. 
Le  Roy  y.  Insurance  Co.,  343,  352,  563. 
Lesher  y.  Karshner.  297. 
Lester  y.  Bank.  190. 

V.  Webb,  499. 
Leyy  Court  y- Coroner,  32. 
Lewey's  Island  R.  Co.  y.  Bolton.  312. 
Lewis  V.  Brainerd.  337. 

T.  Mill  Co..  268. 

y.  Tilton,  522.        ^   ^,     ,       ,       ^^ 
Lexington  Life,  Fire  &  Marine  Ins.  Co. 

V.  Page.  8,  345,  504. 
Lexington  &  O.  R.  Co.  y.  Bridges.  353. 

dlt^n  &  W.  C.  R.  Co.  y.  Chandler. 

327 
Libby  y.  Tobey.  381,  388. 
Liebke  y.  Knapp,  3<9. 
Life  &  Fire  Ins.  Co.  v.  Mechanic  Fire 

Ins.  Co..  128,  165,  166.         , 
Lincoln  Building  &  Say.  Ass'n  y.  Gra- 

ham,  105.  ^      _.  -,,    .^ 

Lincoln  Shoe  Manuf  g  Co.  y.  Sheldon, 

125 
Liquidators  of  The  Imperial  Mercantile 

Credit  Ass*n  y.  Coleman,  505. 
Uttle  y.  O'Brien.  331.  ^ 
Littledale.  Ex  parte,  408. 
Little  Rock  &  Ft.  S.  Ry.  Co.  y.  Perry, 

114,  115. 
Littlewort  y.  Dayis.  175.  ^     ^  . 

Liverpool  Ins.  Co.  v.  Massachusetts,  14. 

17-19.  21.  615,  616. 
Lloyd  y.  Preston.  382;^ 
Loan  Association  y.  Topeka.  221. 
Lockhart  y.  City  of  Troy.  38. 

T.  Van  Alstyne.  342,  843.  862,  865. 
366. 
Lockwood  y.  Bank,  458^^ 
liOgan  y.  Association.  182. 
T,  Railroad  Co..  44. 


Lu 
Lu 
Lui 
Lu 
Ly 
Ly 
a 

Ly 

Ly 


M 
M 

M 

M 


1^1 

M 
M 


[Tbe  flgnraa  refor  to  pages.] 


McCutcbeon  r.  Men  Gapiule  Co.,  153. 
UcDanieU  T.   MaDDfactaring  Co.,   162, 

472,  476. 
Ut^DoiiDell  T.  iDsmraDce  Co.,  100,  567, 

672,  676.  698,  802. 
McDongflld  T.  Bellamy,  48. 
Macdoagall  r.  Gardiner,  396,  SaS. 
McDoiv-all  T.  Sbeehan,  588. 
M'Dowell  T.  Bank,  468. 
MrElhenD^'i  Appeal,  117. 
McFadden  v.  Board,  460. 
McGarj  r.  People.  74. 
MeGraw'a  Estale,  In  re,  168. 
MachiaB  Hotel  Co.  v.  Coyle,  281. 
Marhiaiita'    Nat.   Bank    T.    Field.   42S, 

437. 


McKay 

McKim 

T.  Odom.  35. 

Mcl^ughtin  t.  Railroad  Co.,  846,  446, 
BOO. 

McLeDDan  r.  Bopkina,  94. 

McLeod  T.  MortKfige  Co.,  617. 

McLoud  T.  Setbr.  32. 

McMahon  V,  Macr,  585,  589. 

Mo.Millan  v.  Railrond  Co.,  296,  S3S. 

McNauBhton  v.  McLean,  260. 

McXeil    V.    BosroiL    Cbamber   ot    Com- 
merce. 408. 
T.  Tenth  Nat  Bank,  417,  420.  431, 
432, 

McQueen  v.  Manufactnrlnic  Co..  634. 

KIcTigbe  T.  Macon  Const.  Co..  88,  92. 

Madison,  Wnlertown  &  Milwaukee 
Plank-Road  Co.  v.  Watertown  &  Port- 
land Plank-Road  Co.,  148. 

Magee  t.  ImproTement  Co.,  181.  182. 

Magruder  r.  ColBton,  582,  584. 

Mahomet  t.  Quackenbush,  39, 

Mahony  v.  Bank  of  State,  40, 

Main  y.  Mills,  344,  345,  354,  564 

Mallett  T.  Simpson,  168. 

Mallory  v.  Oil  Works,  160,  161. 

Manch enter  &  L.  R.  R.  v.  Concord  R. 
K-  177,  181. 

Mandlebanm  v.  Mining  Go,.  420,  437. 

Manhattan  Beach  Co.  t.  Barned,  488, 
526. 

Maubattan  Life  Ina.  Co.  t.  Fielda,  630. 
v.  Forty-Second  St  A  Q.  St  Ferry 
R.  Co.,  526. 

Maniatee.  The,  628. 

Mann  t.  Pcntz,  592. 

Mann's  Case,  681. 

ikln  nufacturera'  Ina.  Co.  t.  Loud,  223, 
230. 

Manufacturing  Co.  v.  Bradley,  572,  597. 

MauTille  v.  Karst,  604. 
T.  Mining  Co.,  177. 

Marbury  v.  Land  Co.,  149, 

March  V.  Railroad  Co.,  348,  349,  412. 

Marchand  t.  Asaoointlon,  112. 

Marcy  t.  Clark.  5SJ. 

Marine  Bank  v,  Ogdeu,  150, 16L 

Mariot  T.  Maical,  17,  72. 


Market  St  By.  Co.  t.  Hellman,  129,  1B2. 
Marlborongh  Mannf  g  Co.  T.  Smitli,  421. 
Marlow  t.  Pltf eild,  178. 
Marseillea  Extensloa  R.  Co.,  In  re.  490. 
Marah  r.  Bnrrongha,  373,  693. 
ManhaU  t.  Bank,  85,  516,  518,  607. 

T.  Expreaa  Co.,  49& 

T,  Railroad  Co.,  76. 
Marshall  Foundry  Co.  r.  KilliaQ.  54a 
Marshall  Nat  Bank  t.  O'Neal,  176. 
Maraon  r.  Deither,  263,  313. 
MartiD  t.  Dceta,  58,  89,  95. 

V.  Fewell,  110. 
Martino  t.  Insurance  Co.,  461. 
Marysville  Electric  Light  &  Power  Oo. 

T.  Johnson,  265,  267. 
MaaoD  T.  Alexander,  57B. 


.  Bar 


,  114,  ; 


r.  Mining  Co..  251. 
Masonic   Temple  Ast'a  of  Mlnnea[K>U» 

T.  Channel!,  301,  309,  311. 
Maasacb  II  setts     General     Hospital     t. 

State  Mut  Life  Assur.  Co^  217. 
Massnchusetta  Iron  Co.  t.  Hooper,  418. 
Mathez  T.  Neidig.  668,  597,  603,  604. 
Mathis  T.  Pridbam,  386. 
Matson  v,  Allev,  4&4,  501. 
MaUbevB  t.  Albert,  686. 

V.  Associated  Press,  456,  4S8,  460. 
T,  Patteraon,  806,  610. 
Mauud  T.  Canal  Co.,  193,  191. 
Mayer  v.  Child,  259. 
Mayor,  etc.,  ot  City  ot  Norwich  r.  Nor> 

tolk  By.  Co..  162. 
Mayor,  etc.,  ot  New  York  v.  New  York 

&  StateD  Island  Ferry  Co..  200. 
Mayor,  etc.,  ot  Worcester  t.  Norwich  ft 

W.  R.  Co.,  217. 
Mead  y.  City  of  New  Hayen,  31. 
AlechanicB*   Bank  v.   Merchants'   Bank, 
458. 
r,  Setou,  441. 
Mechanics'  Foundry  A  Machine  Co.  t. 

Hall,  318. 
Mechanics'  &  Farmera*  Bank  t.  Smith, 

461. 
Mechanics'  &.  Traders'  Branch  ot  State 

Bank  v.  Debolt,  202,  227. 
Mechanics'  &  Workingmen's  Mat  8a». 

Bank  r.  Meriden  Ag.  Co.,  151. 
Medical  Inst.  v.  Patterson,  35. 
Medill  T.  Collier,  109,  110. 
^Iedway  Collar  Manufactory  t.  Adami, 

"4. 
Meeker  t.  Iron  Co.,  446,  612,  613. 
Melhado  t,  Railiray  Co.,  112,  113. 
MeWin  y.  Insurance  Co.,  305,  830. 
Memphis  Grain  &  Elevator  Co.  r.  Mem- 

phis  &C.  R.  Co.,  148. 
Memphis  &,  C.  R.  Co.  T.  Gaines,  228. 
Memphis  &  L.  R.  R.  Co.  t.  Dow,  142, 


Merchants'  Bank  y.  Bliss,  611. 
V.  Central  Bank,  497. 
T.  Cook,  8. 


CASES    CITED 

(The  figures  refer  t< 

Merchants'   Bank  t.   State  Bank.  IM.    Mtan 
l^?ih.nt.'    Bank   <rf   Canada   t.   Uv-   Mino 

Mino 
MiBsi 

Cr< 
Miss 

38. 
Miss 
Mite 

Mite 
Mob 
Mob 


Moll 
Molj 

TV 
Mor 

27 
Moi 

1( 
Moi 

V. 

Moi 

5^ 

Mo 

1< 
Mo 

1 

Mo 


M^^cha^'  Bank    ol    New  Haven   v. 
M?rchinU?'Fund  A..'ii,  Appeal  of,  855, 

M^chants'  Nat.  Bank  v.  LoTitt   5M^ 
Merchants'  Nat.   Bank  of  Gardiner  v. 

Citizens'  OasliRht  Co..  496,  oOl. 
Merchants'  &  Manufacturers'  Bank  v. 

Stone,  105.  ^ 

Merrick  v.  Governor  Co..  61. 

V.  Van  Santvoord,  ?14.  615,  632. 
Merrills  ▼.  Manufacturing  Co.,  l^i),  l^^- 
Merrimac  Min.^  Co.  v.  Baeley.  411. 
Merriman  ▼.  Magiveny,  «1.  l^v,  -.„„ 
Mersey  Docks  &  Harbour  Board  Trus- 

tees  V.  Gibbs,  194,  195. 
Messersmith  ▼.  Bank,  411.      ^    ^^- 
Methodist  Church  v.  Pickett,  91,  101. 

V.  Remington,  130. 
Metropolitan  Bank  v.  Godfrey,  630. 
Meyer  ▼.  Blair,  305.  m    ak 

M?Jml  Powder  Co.  v.  Hotchkiss  91,  95. 
Middlesex  Turnpike  Corp.  ▼.  Locke,  331, 

449. 
Milbank  V.  Railroad  Co.,  151. 

Milford  &  Chillicothe  Turnpike  Co.  ▼. 

Brush,  2Tr,  331,  450. 
Miller  v.  Brndish.  344. 
V.  Coal  Co.j  233. 
V.  Ewer,  5o,  466. 
T.  Insurance  Co.,  54,  172,  58i2. 
T.  Manufacturing  Co.,  77,  bdl. 
V.  Mining  Co..  638. 
V.  Newburg  Orrel  Coal  Co.,  89. 
▼.  Railroad  Co.,  144,  217,  297,  301. 
T.  Ratterman,  365-368.  4t4. 
V.  Road  Co.,  57,  317,  319. 
V.  State,  213. 
V.  White,  599.  611. 
Mills  V.  Buenos  Ayres  Co.,  546. 
V.  County  of  St.  Clair,  126. 
T.  Northern     Railway     of     Bpenos 

Ayres  Co.,  547. 
V.  Stewart,  321,  322   587. 
Mlllward-Cliff  Cracker  Co.,  Estate  of., 

Mtne^  y^c^  Co..  246,  393,  446.  493,  509, !  >1 

Mineia^^oint  R.  Co.  v.  Keep,  25,  538.     1  W 
Miners'  Bank  v.  V,  S.,  29.  «-«     '^1 

Miners'  Bank  of  Dubuque  v.  IJ.  S.,  218.    ^ 
Miners'   Ditch   Co.   v.   Zellerbach,   142 

172    174  ■» 

Minintt  Co.  t.  Anglo-Callforman  Bank,    ^ 

>f  0*7      ilOQ 

Minneapolis  Thresh ing-Mach.  Co.  t.  Da- 

Ml^neS\ifTU5^^^^  t.  Nimocks,  492 
Minneapolis  &  St.  L.  By.  Co.  t.  Bas-    ^ 

Mtnnehaha  Driving  Park  Ass'n  v.  Legg,  |  ^ 

M?nnesota   Gaslight   Economizer  Co.  v.  N 
Denslow,  101.  107.  '  ^ 


Mc 

M< 
M< 

M< 

M 

M 
M 


670 


CASES   CITBD. 


[The  fisrares  refer  to  pages.] 


Mt  Holly  Lumberton  &  Medford  Tarn- 
pike  Co.  V.  Fence.  431. 

Mount    Palatine    Academy    t.    ESein- 
schnitz,  74. 

Mount  Pleasant  v.  Beckwith,  556. 

Mt.  Sterling  Coal-Road  Co.  v.  Little,  274. 

Mowbray  y.  Antrim,  515,  607. 

Mower  y.  Staples,  450. 

Mowrey  y.  Railroad  Co.,  449. 

Mozley  y.  Alston,  394. 

Mullanphy  Say.  Bank  y.  Schott,  511« 

Muller  y.  Dows,  75,  76,  78. 

Mulrey  y.  Insurance  Co.,  462. 

Mumma  y.  Potomac  Co.,  206,  236,  249, 
556. 

Muncy  Traction  Bngine  Co.  y.  De  La 
Green,  268. 

Mann  y.  Commission  Co.,  138,  147. 
y.  Illinois,  211. 

Mnnson  y.  Railway  Co.,  113,  510,  512. 

Mnrphy,  Ex  parte,  482. 

Muscatine  Water  Co.  y.  Muscatine  Lum- 
ber Co.,  158. 

Muskingum    Valley    Turnpike    Co.    y. 
Ward,  330. 

Mussina  y.  Goldthwaite,  520. 

Myers  y.  Manhattan  Bank.  35,  36. 

Mylrea  y.  Railway  Co.,  235,  237,  241. 


N 


Naglee  y.  Wharf  Co.,  423. 
Narragansett  Bank  y.  Atlantic  Silk  Co., 

99,  147,  496. 
Nashua  &  L.  R.  Corp.  y.  Boston  &  L. 

R.  Corp.,  78,  177. 
Nassau  Bank  y.  Jones,  151,   172,  185, 

188. 
Nassau  Gaslight  Co.  y.  City  of  Brooklyn, 

68. 
Nathan  y.  Tompkins,  893,  472,  534. 

y.  Whitlock,  582. 
National  Bank  y.  Case.  583.  584. 
y.  City  of  Boston,  226,  227. 
y.  Com.,  230. 
y.  Graham,  530. 

y.  John  G.  Mattingly  &  Sons,  148. 
y.  Matthews,  190. 
y.  Texas  Iny.  Co.,  58,  70. 
y.  Watsontown  Bank,  414. 
y.  Whitney,  190. 
y.  Young,  148.  176. 
National  Building  Society,  In  re,  145, 

146. 
National  Button  Works  v.  Wade,  639. 
National  Commercial  Bank  y.  McDon- 
nell. 276,  292,  579,  584. 
National  Loan  &  Building  Ass'n  y.  Lich- 

tenwalner,  571. 
National  Mut  Fire  Ins.  Co.  y.  Pursell, 

626,  629. 
National  Park  Bank  y.  German-Amer- 
ican M.  W.  Sl  S.  Co.,  147-149,  176. 
National    Pemberton   Bank   y.    Porter, 

141,  170. 
National    Perninnent    Benefit    Building 
Soc,  In  re,  178»  179. 


National  Tube- Works  Oow  t.  Ballon,  597. 

y.  Gilfillan,  381. 
Natoma' Water  &  Bllning  Go.  y.  Glarkin^ 

168. 
Natusch  y.  Trying,  448,  453. 
Neall  y.  Hill.  245.  516.  518,  534. 
Nelligan  y.  Campbell,  522. 
Nelms  y.  Mortgage  Co.,  617. 
Nelson  y.  Eaton,  145,  156. 
y.  Hubbard,  386. 
y.  Railroad  Co.,  209. 
Nenny  y.  Waddill,  385. 
Neuchatel  Asphalt  Co.  y.  Mayor,  etc., 

626. 
Neustadt  y.  Railroad  Co.,  227. 
Neyada  Bank  of  San  Francisco  y.  Port- 
land Nat.  Bank,  196. 
Nevitt  y.  Bank,  540,  559. 
New  Albany  &  S.  R.  Co.  y.  Ftelda,  287. 
y.  McCormick.  296,    317. 
y.  Pickens,  323. 
Newberry   y.   Manufacturing   Co.,   423, 

424. 
Newby  y.  Railway  Co.,  78. 
New  Castle  Northern  R.  Co.  y.  Simpson. 

177,  385,  386. 
Newell  y.  Railway  Co.,  636. 
New   England   Mortg.   Security  Co.   y. 

Ingram,  617. 
New    Hamrshire   Central    Railroad    y. 

Johnson,  309. 
New  Hayen,  M.  &  W.  R.  Co.  t.  Town 

of  Chatham.  502. 
New  Haven  &  D.  R.  Co.  y.  Chapman, 

204.  217. 

New  Jersey  Railroad  &  Transp.  Co.  y. 

Hancock,  229. 
New  Orleans  y.  Houston,  227,  230. 
New  Orleans  Gaslight  Co.  y.  Louisiana 

Light  &  H.  P.  &  Manuf  g  Co.,  36,  37. 

205,  206. 

New   Orleans,   J.   &   G.   N.   R.    Co.   y. 

Harris,  143^204. 
New  Orleans  Waterworks  Co.  y.  Riyers, 

37,  206. 
Newport  &  C.  Bridge  Co.  y.  Woolley,  7a 
Newton  Manuf  g  Co.  y.  White,  235. 
New  York  El.  R.  Co.,  In  re,  41,  45. 
New  York  Exchange  Co.  y.  De  Wolff, 

297   312. 
New  WkFiremen  Ins.  Co.  y.  Ely,  138. 
New  York,  H.  &  N.  R.  Co.  y.  Hunt,  312. 
New  York  Institution  for  the  Blind  v. 

How's  Ex'rs,  74. 
New  York,  L.  B.  &  W.  R.  Co.  t.  Com.» 
615. 
y.  Haring,  193,  194,  529. 
y.  Nickals,  347.  366,  367. 
New  York  Protective  Ass*n  y.  McGrath, 

402. 
New  York  &  G.  L.  R.  Co.  y.  State,  198. 
New  York  &  M.  L.  R.  Co.  y.  Winans, 

136    144. 
New  ^ork'&  N.  H.  R.  Co.  v.  Ketchum. 
112   532 
T.  Schuyler,  359,  360,  423,  437,  438, 
440,  499,  525,  526. 


[The  figures  refer  to 
N«  Tork  i  O.  M.  K.  Co.  t.  V.n  Born.  |  Ohio  I 
4"r;^,*,S?-  '^°''  °°-  '•  '°'""  Olooti 

T.  S<Cl.  52T.  65».  g"„^fj" 

616.  618, 
NorrU  ».  StapB.  4M. 
North  T.  Forest,  ^V. 
.„5.!S^bS:B..Oo...o.-», 
nSS.™  Cnt.  SllthWn  K.  Co.  ••  I^* 
Jow,  294,  /'.-in     i(Mi 

Nonlirop  T.  BDsLjiell   30o.  37<t. 

V.  Turnp  ke  Co.,  424. 
Norti>  State  Coj>per  &  Gold  MId.  O*.  t- 

Northum^ruJ"  Hotel  Co.,  In  re,  llj^ 
Northwestern  FerliUitrng  Co.  f.  ViHsBe 

«*LI?^^;,.^"Vt   Llf-  l:.".  Co.  v.  Cot- 
Northwestern  Mut.^Uf^ia^^^^^^^^  ^ 

T,  Emott,  e2&.  62a. 

T.  0*erholt  627.  ,j-, 

Norttwestern  facbet  Co.  v.  Shaw,  140, 

sirthwestera    Union     Packet    Co.     y, 

Northw'e."'^  mi  verity  ..  People.  227, 

North  &  S.  St.  R.  Co.  t   Spullock.  324. 

Norton  y.  Shelby  Co.,  OS. 

Norwich  Gsaligit  Co.  v.  Norwich  City 

Gas  Co..  3ti.  37. 
Norwood  &  B.  Co.  t.  Andrews,  13». 
Nugent  T.  Supervisors.  Mi- 
Nurton  ».  Cliivton.  27 1. 
Xate  ».  Insuruuce  Co.,  4™-„,„ 
Nutter  T.  Railroad  Co..  309,  810. 


O-Rei 
O'Rei 


Otia 
Otto 
Over 


O'Donald  v.  Ball  road  Co..  80^ 

og?'S...u,.«.    il,...   Co., 
Merchants"    Insurance   &   Trust   Co. 

Ohio  &  I-H-  Co.  T.  Ridge,  84. 
Ohio  &  M.  Ry.  Co.  T.  McOartliy,  130. 
r.  Ucaelland,  20». 


672 


CASES   CITBO. 


[The  fltrares  refer  tr  pagea.] 


Parker  t.  Railroad  Co.,  100,  218,  218^ 
294 

T.  Railway  Co.,  126. 

T.  Tl^omas,  287,  288.  296,  801. 
Parrot  v.  Lawrence,  12o. 
Parrott  t,  Colbv,  571,  602. 
Parson  t.  Joseph,  371. 
Passenger  R.  Co.  v.  Young,  527. 
Patent  File  Co.,  In  re.  142,  145. 
Patterson  t.  Lynde,  5^1,  592,  641. 

V.  Mannf  g  Co.,  610. 

T.  Robinson,  156. 
Patty  ▼.  Mill  L/O.,  269. 
Paul  y.  City  of  Kenosha,  177. 

T.  Commonwealth   of   Virginia,   76, 
615-618. 
Pauly  T.  Trust  Co.,  584. 
Paxton  Cattle  Co.  t.  First  Nat.  Bank, 

115,  116. 
Payne  v.   BuUard,  830,  373,  559,  561, 

592,  594.  600. 
Payson  v.  Withers,  625. 
Peabody  y.  Flint,  393,  400,  402. 

V.  Speyers,  259. 
Peake  y.  Railroad  Co.,  85. 
Pearce  y.  Railroad  Co.,  135,  136,  140, 

172,  173. 
Pearson  y.  Concord  R.  Corp.,  161,  511, 

512. 
Peck  y.  City  of  San  Antonio.  39. 
Peckham  y.  Inhabitants.  634. 

y.  Van  Wa^enen,  352. 
Peirce  y.  Building  Co.,  464. 
Pembina  Con.  Silyer  Mining  &  MUling 

Co.  y.  Pennsylyania,  616. 
Pender  y.  Lushington,  474.  476. 
Pcninsnlnr  Ry.  Co.  y.  Duncan,  279. 
Penn  Match  Co.  t.  Hapgood.  113. 
Pcims.vlvsuiia  R.  Co.  v.  St.  Louis,  A.  &. 

T.  H.  R.  Co.,  80,  136. 
Pennypacker  y.  Insurance  Co.,  628. 
Penobscot  Boom  Corp.  y.  Lamson,  67. 
Penobscot  R.  Co.  y.  Dummer,  265,  309, 
313,  484. 

y.  White,  204.  300,  312.  326. 
Penobscot  &  K.  R.  Co.  y.  Bartlett,  310. 
Pensacola  Tel.   Co.   y.  Western  Union 

Tel.  Co.,  618. 
People  y.  Albany  &  V.  R.  Co..  200. 

y.  Assessors  of  Village  of  Water- 
town,  5,  6,  14. 

y.  Batchelor,  465. 

T.  Board,  88. 

y.  Boston  &  A.  R.  Co.,  210. 

V.  Bowen,  47. 

y.  Campbell,  130. 

y.  Central  Car  &  Manuf  g  Co.,  853. 

y.  Chambers,  58.  63. 

y.  Cheesemnn,  57,  59. 

y.  Chicago  Gas  Trust  Co.,  71,  240. 

y.  Coleman,  22,  23. 

T.  Commissioners  of  Taxes,  etc.,  for 
the  City  &  County  of  New 
York,  2i8,  256. 

T.  Crockett,  441,  45a 

T.  Crossley,  455,  479l 

T.  Cummings.  464, 

T.  England,  531. 


People  y.  Equitable  Tnut  Go.  of  Nev 
London,  617. 

T.  Farnham,  48. 

T.  Fire  Ass'n  of  Philadelphia,  615, 
623. 

y.  Goss  &  Phillips  ManoTg  Co.,  260. 

T.  Hamill,  89. 

T.  Horn  Silyer  Min.  Co.,  623. 

T.  Hurlbut,  31. 

T.  Kingston   &  M«  Turnpike   Road 
Co.,  9.  48. 

T.  Knickerbocker  Ice  Co.,  69. 

T.  Lake  Shore  &  M.  S.  R.  Co.,  337. 

T.  La  Rue,  88.  129. 

T.  Mahaney,  37. 

T.  Marshall,  36. 

T.  Mauran,  130. 

T.  Maynard,  36. 

y.  Montecito  Water  Co.,  BT,  63. 

T.  Nelson,  69. 

T.  North  Riyer  Sugar-Refining  C«l. 
9.  71,  239,  240. 

T.  O'Brien,  215. 

T.  Ottawa  Hydraulic  Co..  39. 

T.  Parker  Vein  Coal  Co.,  640. 

y.  Peck,  465.  469. 

y.  Perrin,  48. 

y.  Phillips,  482. 

y.  Phoenix  Bank.  242. 

y.  Riyer  Raisin  &  L.  E.  R.  Co.,  188l 

y.  Robinson,  421. 

y.  San  Francisco  Say.  Union,  344. 

y.  Selfridee,  57,  63. 

y.  Steamship  Co.,  339. 

y.  Stockton,  59. 

y.  Throop,  336,  337. 

y.  Township    Board    of    Orcrysfld, 
509. 

y.  Troy  House  Co.,  60. 

y.  Twaddell,  479. 

y.  Utica  Ins.  Co.,  28. 

y.  Water  Co.,  59. 

y.  Weayer,  227. 

y.  Wemple,  68,  617,  618,  628. 

y.  Young    Men's    Father    Matthaw 
T.  A.  B.  Soc,  456,  457. 
People's  Bank  y.  Gridley.  420,  424. 
People's  Ferry  Co.  y.  Balch,  297,  299, 

309. 
People's  Mnt.  Ins.  Co.  t.  Westcott,  825, 

465. 
Peoria  &  S.  R.  Co.  y.  Thompson,  886w 
Perine  y.  Grand  Lodee,  90. 
Perkins  y.  Sanders,  51,  58. 

y.  Sayage,  292. 
Perrin  y.  Granger,  319. 
Perry  y.  Railway  Co.,  117, 

y.  Turner,  596. 

y.  Tuscaloosa  Cotton  Seed  Oil  Mill 
Co.,  371,  472,  506,  515,  534. 
Peterson  y.  City  of  New  York,  158. 
Pettis  y.  Atkins,  110. 
Pfohl  y.  Simpson,  597. 
Phelan  y.  Hazard.  380. 
Phelps  y.  Bank,  342,  848L  849. 
Phenix  Ina.  Co.  t.  Bordett,  eifi»  017, 
620, 


CASB3  CITI 

[The  OgurcB  refer 


PhlladelpbU  Trn»t._ Safe-Deposit  &  In*. 

Co.,  Apoenl  of,  STiT. 
Ptiiladptnhia,  W.  ft  B.  E.  Co.  T.  Oowell, 

T.  Marrlanil,  228. 
».  QulBley,  183,  105,  524. 
T.  Woelpper.  145.  _ 

Philidelphin  &  K.  K.  Co.  »■  Fidelity  In- 
siiTanf*.  Tmrt  &  Safe-Deposit 
Co..  147. 
T.  Smith.   l-W.  „    „ 

Philadelphia   &   Sontliern   8.  8.   Co.   t, 
PeniisylvHui".  22(!.  -       ,      ,_ 

PliUii.lelphl»  &  S.  R.  Co.  1.  tewii.  175. 
Philndeljihiii   &   W.  C.  R.  Co.  t.  Hlck- 

mnn.  29C.  29T,  3*10.  31(1. 
Phillipa  V.  Bridge  Co.,  30.  311,  312. 
T.  Town  of  AlliBiiy,  .-ia. 
r.  Wlckham,  234.  479. 
Phlnizr  f.  Mtirrny.  310. 
V.  Railroad  C-..  Hi'J. 
PhlppB  V.  Jones.  200. 
Ph.pnii  Ins.  Co.  v.  Welcb,  «1S. 
Phu'iix  Iron  Co.  t.  Com.,  337.  338, 
Phrriiix    Wnrehousins   Co.    t.    Badger, 

IrtO.  323.  330.  333.  501. 
Pickard  v.  Car  Co.,  618. 
Pier  T.  Hanraore.  flOO,  filO. 
Pierce  v.  ConHtriictlon  Co.,  508. 
Pike  T.  Railroad  Co..  328, 
Plnkerton  t.  Rnilrond  Co..  426.  441. 
Pitpher   r.   BonriJ   of   Trade.   403,   404. 
Pittsbnrg,  F.  W.  ft  a  R.  Co.  t.  Com. 

223. 
PittBbnrft  Min.  Co.  v.  Spooner.  117,  118. 
PiltsburK  ft  C.  R.  Co.  T.  Southwest  P. 

Rj-.  Co.,  210. 
PlttBbnrg  A  T.  Copper  Co.  y.  QalDtrell, 

PittsbuFEli,  C.  &  St.  I.  Rt,  Co.  v.  Keo- 
kuk ft  H.  Bridce  Co..  173.  U.-i. 
Pitsburgh   Hi  Allegheny  Bridge  Co.  t. 

Com..  199. 
Piltsbargh  &  C.  E.  Co.  ».  Clarke,  411, 

414. 
Pittsburgh  ft  S.  R.  Co.  v.  Bizenr.  300. 
Piiley  r.  Rsllrond  Co..  157-1.'.0. 
Plank's  Tayern  Co.  y.  Burkhard,  269. 
Planters'  Bank  y.  Sharp.  211. 
Planters'    &   Mercbanta'   Bask   t.   Ad- 

drews,  25. 
Plfliiteri'  &  Merehnnts'  Miit  Ins,  Co.  t. 

Selma  Say.  Bank.  4.~>8. 
Plarters'   ft  Miners'   Bank  v.  Padgett. 

100. 
Plaqnemines  Tropical  Fruit  Co.  T.  Bock, 

117. 
Piatt  y.  Railroad  Co..  r>92. 
Plimpton  V,  Bleelon.  200. 
PiTmoutb  R.  Co.  y.  Colwell.  538. 
Polk  y.  Plnmmer,  27,  32. 
Pollnrd  T.  Bnlley,  506. 
Polleys  y.  Insnranre  Co..  7. 
Pollock  y.  Bank.  428,  429. 
Pond  y.  Railroad  Co..  Mfi.  IWa 
Pooek  T.  AsBocintinn,  182. 
Poole,  Jackson  ft  Whyte's  Caae,  600. 
Glk.Pr.Corp.— 48 


CASES   CITBD. 


rrbp  Azures  refer  to  pases.] 


Proprietora  of  Can«l  Bii.lKC  v,  Gordon, 


Propr 


B  of  City  Hotel 


ridee 
r.  Di 


icliinaon. 


Proprietora  of  Jeffrie*  Neck  Paatnre  T. 

Inhabitiints  of  Ipsn-icb,  25. 
ProprietorB  nf  Union  Locks  &  Canals  t. 

Towne,  331.  449. 
ProtectioD  Lif*  Itia.  Co.  t.  Foote.  4W. 
ProTideoce  Bank  t.  BUUnKS,  127.  :.>10, 

221. 
PuKfa  and  Sharman'a  Case,  2T6. 
I'niford  ».  Fire  Department,  402. 
Pullman  t.  UptoD.  411,  413. 
Piitlmun'B  Pnlnop  Car  Co.   », 

Pae.  By.  Co..  556. 
Pumpbrey  r.  Tbreadsill,  145. 


Q 

Queen.  The,  v.  Arnnnd.  6.  T. 
Oueenan  t.  Palmpr,  .'ITO,  596. 
Quiok  T.  I^mon.  274. 
QuiDCT  Railroad  Bridge  Co.    ' 

Co.,  79,  80. 
Quinlan  t.  Railway  Co..  S3. 

R 

Itadne  ft  M.  R.  Co.  t.  FarmerR*  Loan 

A  Trust  Co..  "ft. 
Railroad  t.  Berks  Co..  229. 
Railroad  Co.  t.  Harris,  015.  63tS. 

V.  Howard.  142. 

T.  Peni«ton.  22(1. 

V.  Richmond.  210. 

V.  Smith.  3(!7. 
Railroad  Tai  Cafwe.  225. 
RailnaT  Co.  v.  AMprton,  487. 

V.  Whitton's  A<lui"r.  78. 
Rflmoey  t.  Mnnnfiii'inrlns  Co.,  284. 
Raud  V.  Hiibhell.  357 


.  Rni 


J-  Co..  ; 


Rankine  v.  Elliolt,  591.  r.',i2. 
RaiblioneT.  GnsCo..  394. 
Rntlibone.  Snrd.  &  Co.  v.  Frost,  029. 
Ratlibiin  V.  Snow.  4r.l,  495,  49S-500. 
Rallemian  t.  Telejirnph  Cn..  niS. 
Kead  V.  Frnoktort  Bank.  20ti. 

V.  Gas  Co.,  309,  325.  32(i.  490. 
Bece  V.  Newport  News  &  M.  V.  Co..  78. 
Rereivpt''  of  Bank  of  Circle*ille  t.  Ben- 

ick,  2;i7. 
Reclproc'itv    Bank,  In  re,  580. 
Rector.  <-ic.  of  ChrtBt  Charch  t.  County 

of  Philadelphia.  22a 
Redinaton  v.  t.'ornwcll,  605. 
Rpdninnd  v,   Mnnufacturins  Co.,  «40. 
Red  Wine  Hotel  Co.  t.  Fried ricli,  Htj^, 

303. 
Reed  T.  Bank.  19B. 
T.  Copeliind.  iM. 
T.  Hciid.  .^.■.",. 
T.  Railway  L'u..  57. 


Reed  *.  Walker.  625. 
Rf-cd  BroH.  Co.  ».  Fir?t  \at.  Bank.  5.W. 
Reeves  v.  Harper,  625. 
Reg.   *.   Great   North   o(   England   By. 
Co.,  198,  199. 
.  Recistrar.  72,  73. 
Reitents  t.  Williams,  30. 


Rpcs 


1.  30,  m,  219. 


.   140. 


Petroil   YoiiDg  Men's 
156.  158.  IIH). 
Relchwald  v.  Hotel  Co.,  114.  142.  145. 

236,  487,  500,  553.  654,  614. 
Reid   T.    SraniifactnrinK   Co..   345,   ^"►1. 

459.  569,  664. 
-eigner  y.  Strong.  89. 
Reliance  Uut.  Ina.  Co.  v.  Sawyer,  626. 
ReminKton  t.  Bay  Co.,  597. 
Rensselaer   &    Wnshinetou    Plank-Road 

Co,  V.  Barton.  310. 
Republican    Momitaiu   Silver    Mine*   v. 

Brown,  630,  ft40. 

Rex  T.  Amerv.  52,  53. 

'.  Gardner.  25. 

'.  Governnr.  etc.,  of  Bank  of  Eng- 
land. 3.~>3. 
r.  RichardBon.  402. 
'.  Westwood.  52. 
Reynolds'  Widow  v.  Commissi onera,  142. 
Rhey  v.  Plank-Rond  Co..  274. 
Ripe  V.  Rockefeller.  4n.S.  441. 
Richards  v.  Insurance  Co..  609. 

v.  Railroad  Co.,  142. 
Rlchardi.nn  v.  Buhl.  71. 

T.  Railroad  Co..  466,  471. 
V.  Siblev^  143.  144. 
Bicheliea    Hotel    Co.    v.    latematloDal 
Military   Encampment   Co.,  137.   Sen, 
270.  r^' 
.i  ell  mo 
002. 
RIHimond  Paclorj-  Aes'n  v.  aarke.  103. 

2S1,  282. 
Richmond.  F.  &  P.  R.  Co.  v.  Snend,  147. 
Richmond  (it.  R.  Co.  r.  Reed.  282. 
Rickart  v.  People,  1.'2. 
Rickerson    Roller-MiH    Co.     v.    rnrreD 

Foundry  &  Mafliiiie  Co..  375.  383. 
Rionrd  V.  Rnilrond  Co..  139. 
Rid.lle  V.  Proprietors.  32.  195. 
Rider  v.  Fritrhey.  S73. 
Ridfiefleld  &  N.  Y.  R.  Co.  v.  Bruah.  S12, 
Rldirway  v.  Bank,  176. 
RikolT  V.  Machine  Co.,  103. 
Rising  Sun  Ina,  Co.  v.  SlnuKhler.  626, 

fi29. 
Rivanna  Nav,  Co.  ».  D:iWBOn8,  120-130. 

131. 
Rives  T.  Dudlev,  1.10. 
Robbina  v.  Buliir.  2.1. 

v.  Taiinfr  Dist..  BIS. 
Roberts  ».  Woodworking  Co.,  160. 
Roberta  Manuftr  Co.  v.  Rclilick,  113. 
Robertson  *.  BuHioiiH,  28. 
Robinson  v.  Bank,  3."'0. 
r.  Lodge,  404. 
T.  Railroad  Co..  305. 


CASES   CITED. 


[The  figures  refer  to  p 


Robinson  y.  Smith.  892,  505,  515,  516, 
520. 
T.  Tnrrentine.  276,  586. 
Rockford,  R.  I.  &  St.  L.  R.  Co.  ▼.  Sage, 
il2. 
▼.   Shunick,  284,  291. 
Rockland,  Mt.  D.  &  S.  Steamboat  Co.  t. 

Sewall,  300. 
Rock  River  Bank  v.  Sherwood,  175. 
Rock3*    Mountain   Nat.    Bank  ▼.    Bliss, 

59S. 
Rogers  v.  Land  Co^  115. 

V.  Society,  8,  59. 
Rogers,    L.   &   M.    Works   t.   Southern 

Railroad  Ass'n,  149. 
Rollins  T.  Carriage  Co..  554. 
Roman    Catholic    Orphan    Asylum    t. 

Abrams,  59. 
Roosevelt  Hospital   v.   Mayor,   etc.,  of 

City  of  New  York,  228. 
Root  T.  Sinnock,  567,  579. 
Rorke  t.  Thomas,  353,  610. 
Roseboom  v.  Whittaker,  511,  600. 
Rose  HiU  &  B.  R.  Co.  v.  People,  85. 
Rosenthal  v.  Madison  &  I.  P.  Co.,  44. 
Rosevelt  v.  Brown,  584. 
RosB-Meehan,    B.   S.   F.   Co.  t.   Sonth- 

em  M.  Iron  Co..  126. 
Rothchild  v.  Hoge,  316. 
Rounds  V.  Railroad  Co.,  527. 
Rouse  V.  Bank,  5i>4. 
Royal  Bank  of  Liverpool  v.  Grand  Junc- 
tion Railroad  &  Depot  Co.,  161.  162. 
Rue  v.  Railway  Co..  630. 
Hugjyles  v.  People,  202,  211. 
Rundle  v.  Delaware  &  R.  Canal,  30. 
Runyan  v.  Coster's  Lessee.  130,  631. 
Ruse  V.  Bromberg.  323,  324. 
Russell  y.  McLellan,  53. 

v.   M'Lellan.  234.  235,  237. 
v.  Temple,  8,  258. 
V.  Waterworks  Co.,  393,  394,  401. 
Rutherford  v.  Hill.  109. 
Rutland   Electric  Light   Co.    v.    Bates, 

506. 
Rutland  &  B.  R.  Co.  v.  Lincoln,  292. 
V.  Proctor,  109. 

V.  Thrall,   312,  320.   321,   324,   325, 
327,  332,  364.  4.-;0. 
Rutledge,  Ex  parte.  3r»S. 
Rutter  V.  Chapman,  r»2. 

V.  Kilpa trick,  317. 
R.  W.  Rogers  Co.  v.  Wm.  Rogers  Man- 

nrg  Co^  73. 
Ryan  v.  Dunlap,  497. 
Ryder  v.  Railroad  Co..  348. 
Ryers  v.  South  Australian  Banking  Co., 
169. 

8 

Sabin  T.  Bank,  420. 

Safety  Deposit  Life  Ins.  Co.  v.  Smith, 

113. 
Sftfifold  v.  Barnes,  287. 
Sage,   In  re,  337. 

V.  Dillard,  214. 
Saint  T.  Manufacturing  Co.,  503. 

St.  aair  V.  Cox.  6^4-037. 


St  John 
St.  Jose 
46,  53 
St  Law 
St  Loui 

V.  S 

St  Loui 

V.  T 
St  Loij 

com,   ! 
St  Lou  i 

low,  ' 
St.   Loi 

L.  R; 
St.  Loi  : 

Haut  ! 
St  Pai 

44. 
St  Pa 

263,    ; 
Salem 

of  D 
Salem 

292,    I 
Salmo 
Salom* 
Salt  I 

524, 
Saltmi 

511. 
Sanbc    i 
San  I 

Mai    : 
Sanfo 

Bro 
Sange 
Ban 

Wei 
Santa 

van     I 
Sarge 

V.      I 

V.       ' 

Sava 
Sava      I 

404 
Savji      I 

191 
Savii 
Savii 

Saw; 

1      ! 
Sayl       I 


Sayi 

Scaj 

Sohi 
Schi 
^ch< 
Sch 
T 
4- 


G76 


GASES  CITED. 


(Tbe  flgnrei  refer  to  pages.] 


Schenfler  t.  Orand  Lodge,  90, 

Schickle  v.  Watte,  381. 

Schley  v.  Dizou,  530,  60& 

SchloBB  v.  Trade  Co.,  97,  100,  102,  103, 

106.  310. 
Schoff  V.  Town  of  Bloomfield.  472. 
Schollenberger,  Ex  parte,  638. 
School  Directors  v.  Carlisle  Bank,  25. 
School  Dwt.  T.  Insurance  Co.,  40. 
School  Dist.  No.  61  y.  Alderson,  lOL 
Schreyer  v.  Mills  Co.,  114,  115. 
Schumm  y.  Seymour.  490. 
Scott  y.  Armstrong.  554,  555,  567,  558. 

y.  Bank.  417,  420,  425. 

V.  Banking  Co.,  350. 

y.  Depeyster,  518. 

y.  Fire  Co.,  342,  343.  345,  34a  353, 
563. 

y.  Ncely   551. 
Scovill  V.  Thayer,  360.  370.  871,  878, 

587,  591,  601. 
Scripture  v.  Soapstone  Co.,  424,  441. 
ScrugKS  V.  Mortpapc  Co.,  625. 
Seagraves  v.  City  of  Alton.  158. 
Searsburgh  Turnpike  Co.  y.  Cutler,  9, 

88. 
Seel  alia,  W.  &  S.  Ry.  Co.  y.  Wilkerson, 

279. 
Seeley  y.  Bank.  346. 
Sella  y.  Commission  Co.,  554. 
Selma.  M.  &  M.  R.  Co.  y.  Anderson,  286. 
Selma  &  T.  R.  Co.  y.  Tipton,  88,  267, 

321,  329,  335. 
Semple  v.  Glenn,  84. 
Sewall  y.  Power  Co.,  428. 
Seymour  y.  Society,  181. 

y.  Sturgess,  324. 
Seymour    Opera-House   Co.    y.    Woold- 

ridge,  68. 
Shainwnld  y.  Dayids,  638. 
Shakopee  Manuf  g  Co.,  In  re,  62. 
Shaw  y.  Miniuc  Co..   75.  76,  77,   196, 
438,  430,  526,  638. 

y.  Spencer,  428,  429.  43a 
Shea  y.  Mabry,  505. 
Shellington  y.  Rowland,  423,  598, 
Shelton  V.  Banks.  50. 
Shepaug  Voting  Trust  Cases,  395,  480. 
Sherman  y.  Smith,  216. 
Sherman  Center  Town  Co,  y.  Swigart, 

483,  498. 
Sherwood  y.  A I  vis.  629. 

V.  Mining  Co..  420. 
Shick  V.  Enterprise  Co..  57, 
Sliickle  V.  Watts.  381,  (K)3. 
Shields  y.  Land  Co..  102. 

V.  Ohio,  215,  21 S. 
Shober's  Adm'rs  y.  Lancaster  Co.  Park 

Ass'n,  265. 
Short  y.  Steyenson,  117. 
Shortz  y.  Unangst,  52. 
Sliurtz  y.  Schoolcraft  ft  Three  Riyers 

R.  Co.,  293. 
Sibley  y.  Bank,  42^  425, 
Sioardi  y.  Oil  Co.,  609. 
Silsby  V.  Barlow,  28. 
Silver  Hook  Road  v,  Greene,  325. 
Silver  Lake  Hunk  y.  North,  190,  634. 


Simm  y.  Telegraph  Co.,  487,  4S8L 

Simmons  y.  Hill.  578. 

Simons  y.  Mining  Co.,  117,  118. 

Simpson  y.  Hotel  Co.,  138,  142,  383L 

Sims  y.  Railroad  Co.,  277. 

Singer  Manuf  g  Co.  y.  Peck,  5& 

Sinking-FuDd   Cases,  214. 

Skelly  v.  Bank,  2(J2.  227. 

Skinner  t.  Wilhelm,  39. 

Skowhegan  Bank  y.  Cutler,  424. 

Bkrainka  y.  Allen,  37& 

Slater  Woolen  Co.  y.  Lamb,  172,  181. 

182. 
Slattery  y.  Transportation  Co.,  393,  40L 
Slaughter  y.  Com..  617. 
SlauBon  y.  Schwabacher,  626,  G27. 
Slaymaker  y.  Bank,  258. 
Slee  y.  Bloom.  236.  322,  330,  540.  542, 

559,  561,  572,  599. 
Slooi)er  y.  Goodwin,  569,  573,  574,  58t 
Slipher  y.  Earhart,  301. 
Slocum  y.  Gas-Pipe  Co.,  100. 

y.  Warren,  100. 
SmaU  y.  Hydraulic  Co..  321,  322. 
Smith  y.  Association,  493,  510. 

y.  Canal  Co.,  556. 

y.  Hurd,  6,  391.  520,  5a'5. 

y.  Insurance  Co.,  640,  641. 

y.  I-aw,  472. 

y.  Manufacturing  Co.,  347,  639l 

y.  Mining  Co.,  to. 

y.  Mosby,  604. 

y.  Nelson,  461. 

y.  Plank-Road  Co.,  73. 

y.  Poor,  608. 

y.  Railroad  Co..  551. 

y.  Silver  Val.  Min.  Co.,  52L 

y.  Warden,  110. 
Smith's  Appeal,  355. 
Smith's  Case,  237. 
Smith's  Estate,  357,  358. 
Snell  y.  City  of  Chicago.  48. 
Snlder's  Sons'  Co.  y.  Troy,  97,  102,  101, 

105.  108,  109. 
Snyder  v.  Bank,  107. 

y.  Studebnker.  44,  106. 
Society  for  Propagatmg  the  Gospel  y. 

Young,  73,  74. 
Society   for   Propagation  of   Gospel   in 
Foreign  Parts  y.  Town  of  Paw  let.  48. 
Society  for  the  Propagation  of  the  Gos- 
pel y.  Town  of  New  Haven,  30. 
Society   of   Middlesex   Husbandmen   & 

Manufacturers  v.  Davis,  51,  53. 
Society  Perun  y.  Cleveland,  91,  97.  9S, 

107. 
South  Bay  Meadow  Dam  Cow  t.  Gray, 

100,  101,  217.  453. 
Southern  Hotel  Co.  v.  Newman,  282. 
Southern  Life  Ins.  &,  Trust  Co.  y.  Cole. 
259 

y.  Lanier.  159,  316. 
Southern  Loan  Co.  y.  Morris.  176. 
Southern  Pac.  Co.  y.  Denton,  638. 
Southern  Pac  R.  Co.  y.  Orton,  20,  44, 

45. 
South  Nashville  St.  R.  Co.  y.  Morrow. 
222-224. 


CASES   CITBD. 


[The  flgnres  refer  to 


8oath  School  Diet  lr.  Blakeslee.  73. 
8onth  Yorkshire  Ry.  &  River  Dun  Co. 

V.  Great  Northern  Ry.  CJo.,  121. 
Spangler  t.  Railway  Co.,  324,  327. 
Sparfro's  Case^  379. 
Sparke  v.  Steel  Co.,  62. 
Spear  v.  Bach,  259. 

T.  Crawford,  140,  262,  317,  319. 
T.  Grant,  592. 
Spering'8  Appeal,  505.  515,  518.  607. 
Spiller  V.  Skatinjr  Rink  Co.,  114. 
Spooner  v.  Phillips.  356. 
Sp.-ague  V.  Manufacturing  Co.,  433,  442. 
Spring  Valley  Waterworks  v.  Schottler, 

218. 
Stafford  v.  Mills  Co.,  640. 
Stafford  Nat.  Bank  v.  Palmer.  109. 
Standard  Oil  Co.  y.  Scofield,  l50. 
Stanley  v.  Stanley.  210. 
Stanton  y.  Railway  Co.,  114. 
Starbuck  y.  Trust  Co.,  395. 
Starkweather  v.  Bible  Society,  131,  168, 

632. 
State  y.  Association,  59. 

y.  Atchison  &  N.  R.  Co.,  240. 

y.  Bailev    241. 

y.*  Baltimore,  6.  &  O.  R.  Co.,  198. 

T.  Baltimore  &  O.  R.  Co.,  347,  352, 

353. 
y.  Bank,  554. 
y.  Bank  of  Maryland,  236. 
y.  Beck,  57. 
y.  Bergenthal.  337,  339. 
y.  Bonnell,  465. 
T.  Bull,  53. 
T.  Cape  Girardeau  &  S.  L.  R.  Co., 

45. 
T.  Carey,  620,  683. 
y.  Central  Ohio  Mut  Relief  Ass'n, 

57,  63. 
y.  Central  R.  Co.,  199. 
y.  Chamber  of  Commerce,  402,  408, 

404. 
T.  Chicago,   M.   &  St.   P.  Ry.   Co., 

199. 
y.  Chute,  470,  481. 
y.  Commercial  Bank  of  Manchester, 

240,  553. 
y.  Commercial  State  Bank,  540. 
y.  Commissioner  of  Railroad  Taxa- 
tion, 213. 
V.  Corkins,  70. 
y.  County  Court,  47. 
V.  Critchett,  56,  66,  92. 
y.  Cumberland  &  P.  R.  Co.,  224. 
y.  Curtis,  40. 
y.  Dawson,  44,  52. 
y.  District   Court   of   Ramsey   Co., 

636. 
y.  Einstein,  337. 
y.  Fidelity  &  Casualty  Co.,  622. 
y.  Fidelity  &  Casualty  Ins.  Co.,  623, 

632,  633. 
y.  Fourth    New    Hampshire    Turn- 
pike, 237,  238,  241,  242. 
y.  Great  Works  Milling  &  Manufac- 
turing Co.,  198. 
T.  Greer,  202,  204,  211,  479. 


State  ^ 
y. 

V. 

y. 
y. 
y. 
y. 
y. 
y. 

V. 
V. 
V. 
V. 

y. 
y. 

T. 

y. 

y. 
y. 

y. 
y 
y 
y 
y 
y 
y 

y 

T 

1 


St 
St 

1 

St 


CA8BB  CITBD. 


ITbe  flimres  rwfer  to  pSKM.t 


SUte  Prelcbt  Tax  Cum,  225, 
Stnl«  Ins.  Co.  v.  H.-nnett.  424. 

State  of  'fennesMce  't.  Whltivorth,  22S. 

State  Rkllroad  Tax  Cue*.  221. 

Statp  Tax  od  RHilway  Qrosa  Receipts, 

226. 
State  TresBUKr  r.  Auditor  Oeneral,  22S. 
Steacy  t.  Railroad  Co.,  888,  411. 
Steam    Nav.  Co.  t.  Weed,  182.  631. 
Steamship  Co.  v.  Mnrphr,  265. 
Steamship  Dock  Co.  t.  Heron '■  Adm's, 
^  41S. 

T,   Sierrm,  5fji.  'jtki,  -t**. 
Steeer  t.  Davis,  181,  487. 
Stein  r.  Ilon-ard,  37r..  377,  386. 
StephCDB  V.  Follett,  678. 

Steuart  t.  Bapk.  9. 
SteTCQi.  T.  Corbitt,  298. 

T.  DarUon,  4^n,  462. 

T.  Iroo  Co.,  496. 

V.  ReilroRd  Co.,  392.  449. 
8tewart  v.  Joues,  14il. 

-,  TrnnBportBdoD  Co.,  400. 


Stewart  Taper  Mannf  g  Co.  t.  Rbd,  100. 

Stilling  V,  Town  of  Thorp.  31.        _ 
Stockton  SaT.  Banlt  t.  Stanles,  12». 


Stofi.iarrt  t.  Foundry  Co.,  348. 
Stofflet  T.  Strome,  101,  106. 
Stone  T.  KellocK.  337. 

T.  Trust  Co..  211. 

T.  WisnmsLn.  219.  _ 

Stonehan  Branch  R.  Oo.  r.  Gould.  309. 

310.    320. 
Story  r.  Furman,  688. 

T.  Plank-RoBd  Co.,  213. 
Stourbricicp  Canal  Co.  t.  Wheelej,  126. 
Stout  T.  Railrond  Co.,  7fi.  78,  80. 

Y.  Znliek.  88,  91,  lOS. 
Stontimore  v.  Clark,  101. 
Stow  T.  Wtbc,  4nr.. 
Stowe  T.  Flags,  35.  274, 
StoyBtown    &   G.    Tnroplke   R.    Co.    t. 

CrBver,  490. 
StraBburK  R.  Co.  t.  Ecbternacht,  265. 
Plrnii:.  v.  loBiirance  Co.,  172. 
Stribbllng  v.  Bank,  84. 
Strong  ».  McCbeb.  24r>. 

V.  Railroad  &.,  340.  347. 
Stuart  V.  Railroad  Co.,  280.  315. 
Sturgea  v.  Carter.  223.  224. 

V.  Vanderbilt,  Si>,  232,  249,  587. 
Stot*  T.  Handley.  378. 
SummerB  v.  Sleeth,  317. 
Sumner  t.  Mnrcy,  ISl. 
Supreme  Council  v.  Terry,  41)8. 
Susquehanna  Canal  Co.  t,  Bonbam.  143. 
SuNcruebiinnn  Slut.  Fire  Ins.  Co.  v.  Kl- 


Swift  «.  Smith,  67,  235. 

T.  State.  337. 

T.  SteamBhip  Co.,  139. 
Sykes  t.  Teqi)le.  73. 
SymoDds  t.  Board,  31. 
SymonB*  Case,  581. 
SyracuM  City  Baak  t.  DaviB,  46. 


Tabor  T.  MannfacturlDf  Co,.  625. 
Tafft  r.  Railroad  Co.,  429,  43.°!. 
Tatt  T.  BaUroad  Co.,  365,  3m. 

T.  Ward,  23. 
Xagnrart  t.  RaUroad  Co.,  265.  296,  815, 

331,  450. 
Talbot  T.  ScrippB,  3 


Tama    Water-Power    Co. 

603. 
Tappan  v.  Bailey,  23. 

*.  Bank,  224,  4Dll. 
Tarbell  T.  Page,  101. 
Tnr  River  Nav.  Co.  v.  Neal,  321. 
■Jutem  V.  Wright,  25,  616,  617. 
T^ifum  V.  RoBeothal,  600. 
Tawas  ft  B.  C.  B.  Co.  v.  Iobco  Circnlt 

Judge,  546.  561. 
Taylor  v.  Bowker,  602. 

V.  Earle.  445. 

T.  Bsportlng  Co..  154. 

T.  GriBwold,  455.  477.  479. 

T.  Railroad  Co.,  372. 
Telegraph  Co.  v.  Davpnport,  435. 

V.  Teian,  228.  618. 
Teiralr  v.  Howe.  131. 
Temple  v.  Dodge,  4r>9. 
Temple  Street  Cable  Ry.   Co.   t.   Hell 

man.  137. 
Templin  v.  Ballwa:r  Co..  495. 
Ten  Byck  T.  Canal  Co.,  30. 

V.  Railroad  Co.,  4aa,  511^532. 
Tenoey  v.  Protectii-e  Union,  23. 
Terrett  v.  Taylor,  27. 
Terry  t.  Little,  595. 

T.  Tobman.  59(1.  599,  602. 
Thacher  v.  Kinjt.  610, 
Tlmyer  t.  Tool  Co.,  589. 
Tliebus  V.  Smiley,  603. 
Thomas  t.  Board  of  Com'rs,  47. 

V.  City  of  Richmond,  192. 

V.  Dakin,  13,  14,  IT,  19,  20.  37,  49. 

V.  Railroad  Co,.  121,  13.1,   136,  144. 
156,  167,  172.  189,  .114. 

T.  Railway  Co.,  47.  511,  51Z 
Thompson  t.  Abbott,  556. 

V.  Candoi,  88,  91,  94. 


.  La 


.  142, 


_  rank,  597. 

Swartwout  v.  Ruilroad  Co.,  97,  101,  105. 
Sweney  v.  Tatcott,  58. 


.. nbcr  Co..  554. 

T.  Melsser,  572,  MMJ.  604. 

y.  Waters,  129, 
Thomson  V.  Pacific  B.  B.,  40. 
Thorne  v.  Insurance  Co..  627. 
Thornton  v.  Balcom,  59. 
I         T.  Railway  Co.,  49,  20C.  233,  248. 


OASBS  CITBD. 


679 


[The  figures  refer  to  pa^es.] 


Thorpe  t.  Railroad  Co.,  207-210. 

Thrasher  v.  Pike  County  R.   CJo.,  273, 
274. 
V.  Railroad  Co.,  263. 

Throop  V.  Lithographic  Co.,  554,  555. 

TIconic  Water  Tower  &  Manuf'g  Co.  v. 
Lang,  28i;  292.  298. 

Tift  T.  Bank,  113,  115. 

Tinsman  y.  Railroad  Co.,  80. 

Tisdale  y.  Harris,  259. 

Titcomb  v.  Insurance  Co..  252,  260. 

Titus  V.  President,  etc.,  438. 
V.  Railroad  Co..  495. 
T.  Turnpike  Road,  526. 

Todd  T.  Birdsall,  32. 

Toledo  Tie  &  Lumber  Co.  t.  Thomas, 
627. 

Toledo  &  Ann  Arbor  R.  Co.  y.  Johnson, 
61,243. 

Tolford  V.  Church,  38. 

Tome  T.  Railroad  Co.,  196,  438,  626. 

Torakinson  y.  Railway  Co.,  135,  137. 

Tomllnson  y.  Bricklayers'  Union  No.  1, 
7,  391. 
y.  Jessup,  228. 

Tonica  &  P.  R.  Co.  y.  McNeely,  265, 
268. 

Topping  y.  BIckford,  157,  159. 

Torrey  y.  Association,  496. 

Totten  y.  Tison,  362,  363,  367. 

Towers  Excelsior  &  Ginnery  Co.  y.  In- 
man,  182. 

Town  y.  Bank  of  Riyer  Raisin,  554. 

Town  of  Lake  View  y.  Rose  Hill  Ceme- 
tery Co.,  208,  209. 

Town  of  McGregor  y.  Baylies,  45. 

Town  of  New  Athens  y.  Thomas,  158. 

Town  of  North  Hempstead  v.  Town  of 
Hempstead,  32,  50. 

Town  of  St.  Albans  y.  National  Car 
Co.,  222,  224. 

Town  send  y.  Turnpike  Road,  195. 

Tracy  y.  Talmage,  192. 

Treadwell  y.  Manufacturing  Co.,  153, 
445. 

Trevor  y.  Whitworth,  153,  154. 

Tripp  V.  Bank,  486. 

Trowbridge  y.  Scudder,  109. 

Troy  &  B.  R.  Co.  y.  Tibbits,  279,  300. 

Troy  &  G.  R.  Co.  y.  Newton,  297,  309, 
312. 

Trustees  v.  Flint,  459,  559. 

Trustees  of  Cincinnati  Tp.  y.  Ogden, 
158. 

Trustees  of  Dartmouth  College  y.  Wood- 
ward, 29,  30,  35,  202,  203. 

Trustees  of  Phillips  Academy  y.  King, 
29   133. 

Triistces  of  School  Dist.  No.  3  y.  Gibbs, 
482. 

Trustees  of  Schools  v.  Tatman,  30. 

Trustees  of  Soldiers'  Orphans'  Home  y. 
Shaffer,  461. 

Trustees  of  the  First  Society  of  the 
Methodist  Episcopal  Church  of  New- 
ark V.  Clark,  102. 

Trustees  of  University  v.  Winston,  30. 


Trustees  of  Vernon  Soc.  y.  Hills.  287, 

243. 
Tuckahoe  Canal  Co.  y.  Tnckahoe  St  J. 

Riyer  R.   Co.,  206,  212. 
Tucker  y.  Ferguson,  228. 
Tuiicsma  v.  Schuttlor,  rj07. 
Tunis  V.  Railroad  Co.,  472,  476,  479. 
Tombull  V.  Lumber  Co.,  552,  553. 

y.  Payson,  577. 
Turner  v.  Insurance  Co.,  196,  284, 
Turnpike  Co.  y.  Wallace,  29. 
Twin-Uck  Oil  Co.  v.  Marbury,  511,  512. 

513. 
TyreU  y.  Washburn,  23. 


u 

Umsted  y.  Buskirk,  592. 

Underbill  y.  Improvement  Co.,  461,  462. 

Union  Bank  y.  Jacobs,  138,  147. 

V.  Laird,  414,  420,  421. 
Union  Cent  Life  Ins.  Co.  y.  Thomas, 

G2n. 
Union  Gold  Min.  Co.  y.  Rocky  Mountain 

Nat.  Bank,  145. 
Union  Hardware  Co.  v.  Plume  &  At- 

wood  Manuf'g  Co.,  181. 
Union  Hotel  Co.   y.   Hersee,  297,  309, 

450. 
Union  Iron  Co.  y.  Pierce,  611. 
Union  Loan  &  Trust  Co.   v.   Southern 

California  Motor-Road  Co..  376. 
Union  Mut.  Life  Ins.  Co.  v.  Frear  Stone 
Manuf  g  Co.,  305,  370,  373. 
y.  McMillen,  627,  628. 
Union  Nat.  Bank  v.  Byram,  260. 

V.  Hunt,  287. 
Union  Pac.  R.  Co.  y.  Lincoln  Co.,  40. 

V.  U.  S.,  217. 
Union  Passenger  Ry.  Co.  y.  Philadel- 
phia, 229. 
Union  Sav.  Ass'n  v.  Selipraan,  585. 
Union  Switch  &  Signal  Co.  y.  Hall  Sig- 
nal Co.,  639. 
United   Society   of   Shakers   y.    Under- 
wood, 610,  607. 
U.  S.  y.  City  Bank,  497. 

y.  B.  C.  Knight  Co.,  240. 
y.  Knox,  567. 

y.  Memphis  &  L.  R.  R.  Co.,  200. 
y.  Southern  Pac.  R.  Co.,  638. 
U.  S.  V.  Vaugbnu,  426. 
United  States  Bank  v.  Stearns,  84. 
United   States   Mercantile  Reporting  & 

Collecting  Agency,  In  re,  73. 
United  States   RollinR-Stock  To.  v.  At- 
lantic &  G.  W.  R.  Co.,  510,  511,  513. 
United  States  Trust  Co.  v.  United  States 

Fire  Ins.  Co.,  584,  585,  604. 
United  States  Vinegar  Co.  y.  Schlegel, 

83. 
Unity  Ins.  Co.  v.  Cram,  56. 
Upton  y.  Englehart,  289,  290. 
V.  HaiiRbrough,  88.  100. 
y.  Tribilcock,  287,  290,  305,  319.  330. 
373,  uOl. 


680 


CASES  CITED. 


[The  figures  refer  to  pages.] 


Utley  V.  Mining  Co.,  625. 
T.  Tool  Co.,  Se.  60.  94. 


Yall  y.  Hamilton,  475. 
T.  Jameson,  554. 

Valley  Ry.  Co.  y.  Lake  Erie  Iron  Co., 
151. 

Van  Aemam  y.  Bleistein,  24. 

Van  Allen  y.  Assessors,  230. 

Vance  y.  Colce  Co.,  540,  550. 

Van  Cott  y.  Van  Brunt  376,  887. 

Vanderpoel  y.  Gorman,  48<». 

Vanderwerken  y.  Glenn,  (Jul. 

Van  Dyck  y.  McQuade,  353,  515,  607. 

Van  Hon  ten  y.  MoKelway,  28. 

Van  Kirk  y.  Clark,  32. 

Vanneman  y.  Young,  58. 

Van  Norman  y.  Jackson  Circuit  Judge, 
250,  260. 

Vansands  y.  Bank.  458 

Varnum  y.  Hart,  5.'S4. 

Vater  y.  Lewis,  101. 

Vawter  y.  Griffin,  259. 

Veeder  v.  Mudpett,  3()0,  668,  587 

Vent  V.  Spice  Co.,  153. 

Vermont  Cent.  R.  Co.  y.  Clayes,  316. 

Verplanck  y.  Insurance  Co.,  245. 

Vestry   of   St.   Luke's   Church   y.   Ma- 
thews, 456,  458. 

Vidal  y.  Mayor,  etc.,  133. 

Vincennes   Uniyeraity   y.   State  of  In- 
diana, 40. 

Visalia   Gas   &   Electric   Light   Co.    y. 
Sims,  180. 

Von  Phue  y.  Hammer.  47, 

Voorhia  y.  Terhune,  2(i0. 

Vowell  y.  Thompson,  47.'S. 

Vreeland  y.  Stone  Co.,  277.  278,  284. 

W 

Wndeshoro  Cotton  Mills  Co.  t.  Bums, 

100. 
Wahlie  y.  Manufactarinp  Co.,  496,  501. 
Wakefield  y.  Farpo,  573. 
Wakeman  y.  Dalley,  531. 
Wnlburn  y.  Chenault,  380. 
Walker  y.  Detroit  Transit  Ry.  Co.,  441. 
y.  Devereanx,  277. 
y.  Railroad  Co.,  284,  285,  287,  288. 
429,  431. 
Wall  y.  Society,  626. 
Wallace  y.  Loomis,  44,  45. 
y.  Townsend,  268,  269. 
Walstab  y.  Spottiswoode,  112. 
Walter  A.  Wood  Harvester  Co.  y.  Bob- 
bins, 202,  2<)7,  317. 
Walton  y.  Riley.  .'>8. 
Walworth  v.  l»ruckett,  61. 
Walworth    County    Bank    y.    Farmers* 

Loan  &,  Trust  Co.,  495. 
Ward  y.  Bripham,  109. 

y.  Farwell,  208,  211,  240. 
y.  Johnson,  147. 
y.  Railroad  Co.,  89. 


Wardell  y.  RaUroad  Co.,  506,  500.  511. 
514. 

Wardens  of  Christ  Church  y.  Pope,  4S2. 

Wardle  y.  Townsend,  39. 

Ware  y.  Shoe  Co.,  61& 

Warfield  y.  Canning  Co.,  654. 

Waring  y.  Catawba  Co.,  8. 

Warner  y.  Beers.  2,  15,  18,  19,  21,  23. 
y.  Mower,  405,  472. 

Warren  y.  Insurance  Co.,  6. 
y.  King,  365. 

Washburn  y.  Green,  378. 

Washburn   MiU.   Co.   y.   Bartlett,  628, 
629. 

Washington  Ins.  Co.  y.  Price,  9. 

Washington  Say.  Bank  y.  Butchers*  A 
Droyers*  Bank.  594,  60L 

Washington  &  a,  Tumoike  Co.  y.  Bal- 
timore &  O.  R.  Co.,  205. 

Waterbury  y.  Express  Co.,  245,  400. 

Watson  y.  Jones,  28. 

Watt's  Appeal,  400,  507,  515,  607. 

Wayne  Pike  Co.  y.  Hammons,  303,  505, 

Weatherford,  M.  W.  &  N.  W.  Ry.  Co. 

y.  Granger,  113-116. 
Webb  y.  Railroad  Co.,  259.  278.  296- 
298.  315,  317. 
y.  Ridgely,  476. 
Webber  y.  College,  496. 
Webster  y.  Upton,  330,  41L 
Wechselberg  y.  Bank,  110. 
Weckler  y.  Bank,   135,   137,  602,  526, 

528. 
Weeks  y.  Loye,  596,  597. 
Weinman  y.  Railway  Co.,  47,  100,  107. 
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Wells  y.  Gates,  22,  23. 

V.  Rodgers,  328. 
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y.  Mining  Co.,  424. 
Weston's  Case,  407,  581. 
West  River  Bridge  Co.  y.  Dlx,  212. 
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V.  Howard.  131,  631,  632. 

T.  Railroad  Co.,  146.  453. 
Whitehill  y.  Jacobs,  380,  383. 
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Whittenton  MUls  y.  Upton,  150. 
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318,  319. 
Wing  y.  Slater,  570. 
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ABANDONMBNT, 
of  charter,  235. 

of  busineM  and  franchises,  236L 
of  articles  of  association,  282. 

ABATEMENT  AND  REYIVAU 
see  "Actions." 

ABUSE  OP  POWER, 

see  "Forfeltare  of  Charter'':   ^'Officers  and  Agents";  "Powers  and  Liabilities 
of  Corporation." 

ACCEPTANOE, 
of  charter,  60-04. 

of  amendment  of  charter,  &8,  64,  218. 
presumption  from  conduct,  61,  53. 

power  of  majority  to  accept  amendment  of  charter,  444,  447* 
of  subscription  to  stock,  261,  264. 
by  state  of  surrender  of  charter,  285. 

ACCOMMODATION  PAPER, 

power  of  corporation  to  execute,  134,  148. 
negotiable  paper,  bona  fide  purchasers,  175. 

ACCOUNTING, 

by  officers,  see  "Officers  and  Agents.** 

ACTIONS, 

pow^  of  corporation  to  sue,  122. 
between  the  corporation  and  its  members.  8. 
by  stockholder  against  corporation  for  dividend,  341,  3^1. 
against  corporation  for  refusal  to  recognize  transfer  of  shares,  440. 
by  corporation  on  subscriptions,  318-321. 
by  and  against  corporation  after  dissolution,  249. 
by  corporation  against  officers  and  agents,  514,  519. 
by  stockholders  against  officers  and  agents,  534. 

by  stockholders  for  injuries  to  corporation,  and  interference  In  management. 
7,  11,  389-401. 
at  law,  7,  389,  391. 
Clk.Pr.Corp.  (683) 
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ACTIONS— GoutlDDcd, 

to  equity,  11,  SSg,  S02. 

■cti  nltbin  power  of  majorltj,  and  dlMretioDiir  powen,  S99, 

tbe  mle  u  atated  bj  the  United  St«tc«  nipreme  coort,  896, 

bcbe*  uid  eatoppel,  S99. 

motlTe  of  Btockholder  eiilac  MO. 

partiea  to  soits,  400. 
kbktemeDt  and  revfTBl,  dlnolntlon  of  corporation,  249. 

action  to  enforce  IUbflit7  of  stockholder  to  creditors,  687. 
bj  and  asaiuBt  foreign  corporatioDi,  633  et  aeq. 
by  CTeditora  of  eorporatioD.  •ee  "Credltora  of  0<»Tporatlona." 

AGENCY, 

snbacrJptiona  by  ageat,  281. 

effect  of  want  of  anthority,  291. 
agenta  of  corpomtloD.  see  "Officer*  and  Agent*.** 

AOGREGATB  COBPORATIONS, 
in  general,  1,  26. 

■ee  "Gorporatiou." 

AGBEEMENTS, 

between  corporator*,  64. 
between  corporators  end  the  eorporallon.  94^ 
between  corporation  and  tbe  state,  acceptance  of  charter,  BO-fii. 
•ee  "Contracts":   "Stockholder*  and  liMnbera." 

ALIENS, 

as  corxMirator*,  66. 

as  inbscribera  to  atoclc,  270k 

ALLOTMENT, 
of  shares,  313. 

ALTERATION, 

of  anhscrlptlon,  282. 

of  charter,  see  "Amendtnenf ;   "Majority";   "State  CoDtroL" 

AMENDMENT, 

of  chfirter.  power  of  state,  see  "State  OontroL" 

acceptance,  53.  S4,  213. 

genera]  and  Bpecial  laws,  44,  4S. 

as  a  release  of  aabscrlbeni,  331. 

to  anthorite  preferred  stock,  864. 

power  of  majority,  444,  447. 
ot  by-laws,  461. 
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AMOTION, 

ot  officers,  SSt, 

br-l>w«,  466. 

•xpnliton  ot  membtn,  401-4OS. 
APPOINTMENT, 

of  HgenU,  see  "Officers  and  AgeDta." 
ARTICLES  OF  ASSOCIATION. 

aeceHltj  tor,  and  BiifficieDcr,  66  et  acq. 

fillDg  or  recordtuc,  ST. 

pnbliihlng,  ST. 

•M  "ChBrtera":   "CreBiioii  of  Corporationt";   "Dt  Facto  CorporatioDa"; 
"Estoppel." 
ASSAULT  AND  BATTERT. 

Me  "Torta." 
ASSESSMENTS  AND  CALLS, 

In  general,  322^27. 

Decewlty,  323. 

Talldltr.  325. 

QOtice  and  demand,  827. 

Interest.  827. 

action  b;  corporation,  818-321. 

liability  after  transfer  of  shares,  410. 


as  a  trast  tnnd,  aee  "Creditora  of  Corijoratior 
ASSIGNMENT, 

Of  nnpnld  subscription  to  stock,  82S. 

bj  corporation  for  benefit  of  creditora,  563, 

of  sbares,  see  "Transfer  of  Sbares.** 
ASSUMPSIT, 

see  "Actions," 
ATTACHMENT, 

of  shares  of  stock.  2r>T.  2S8l 

of  corporate  property,  S3tj. 

of  property  of  foreign  corpora tloii,  SBO. 
ATTRIBUTES, 

of  corjKiratiaii,  12  et  aeq. 
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B 
BANKING  CORPORATIONS, 
powers,  lending  money,  128. 
buying  notes,  etc.,  128. 

purchase  of  real  or  personal  property,  140,  141« 
see  heading  relating  to  particular  point. 

BBQUEST, 

income  and  profits  of  shares,  854* 

BILLS  AND  NOTES, 
see  "Gontracto.** 

BOARD  OP  DIRECTORS, 
see  "Officers  and  Agents." 

BONDS, 

"Contracta.** 


BONUS  STOCK, 

see  ''Watered  and  Bonus  Stock.** 

BOOKS, 

inspection  by  stockholders  or  members,  836-339. 
as  evidence,  see  "Evidence." 

BORROWING, 
see  "Contracts.** 

BY-LAWS, 

in  full,  454-462. 

by   whom  enacted,   454. 

must  be  proved,  not  judicially  noticed,  455. 

validity,  455  et  seq. 

providing  for  election,  appointment,  and  removal  of  officers,  455. 

limiting  powers  and  prescribing  duties  of  officers  and  agents,  455,  40T« 

provision  for  corporate  meetings,  455. 

regulating  right  to  vote,  455. 

regulating  transfer  of  shares,  407.  455,  457. 

providing  for  expulsion  of  members,  456i. 

must  be  consistent  with  law,  456. 

restraint  of  trade,  45G. 

giving  lien  on  shares,  413,  4,^7. 

providing  for  forfeiture  of  sliares,  456,  458. 

must  be  reasonable,  455,  456. 

must  be  general,  456. 

must  be  consistent  with  charter,  458. 

cannot  deprive  stockholder  of  contract  rights,  459. 
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BY-LAWS— Gontinned, 
partial  ioTalidity,  459. 
effect  as  to  atockholden.  46QL 
effect  as  to  third  person  «s,  460. 
repeal  and  amendment.  461. 
waiver  of  by-laws,  4li*j. 
violation  by  officers,  liability  to  corporation,  5Uk 


o 

CALLS  AND  ASSESSMENTS, 
in  general,  322-327. 
necessity,  323. 
Tnlidity,  325. 
notice  and  demand,  827. 
interest,  327. 

action  by  corporntlon.  318-321. 
Ilflbility  after  transfer  of  shares,  410. 

CAPACITY, 

of  corporators,  64. 

CAPITAL  STOCK, 
defined,  256. 
Increase  of,  858. 

subscriptions  and  payment  thereof.  359. 
nnanthorized  increase,  3U0. 
sharehol(lpr*s  right  to  preference,  860. 
preferred  stock,  361^368. 
defined,  861,  862. 
power  to  create,  361,  862. 
amendment  of  charter  authorizing,  364« 
laches  and  estoppel  of  stockholders,  364. 
rights  and  liabilities  of  holders  of,  365. 
diTidfnds,   305. 
ILibility  to  creditom.  367, 

sts tij«  an  creditors  aud  not  stockholders,  865,  807. 
watoed  and  bonas  stock,  36K-389. 
defined.  368. 

effect  as  to  corporation,  3^^.  3^>9. 
effect  as  to  stcK-khoId^^rm,  3CS.  37L 
effi-ct  as  to  crf-«i::ors,  3»A,  372. 

paTrr.f-Et  of  original  «»jh»/ ripMor*.  Ti'lS.  37i 
ixicrtrase  of  capital  stock,  868.  374. 
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(UPITAL  STOOK-OonUDued, 

iune  of  itock  at  market  Talae  by  actlra  corporation  to  pay   ( 

etc.,  368,  375. 
grataitoDB  Isine  of  stock,  368,  37S. 
payment  for  stock  In  properly  or  forvlc^a,  3tltl,  379- 
Talue  of  iiroperty  or  serTiMa,  3f>9,  379. 
creditor*  wbo  cannot  complain,  369,  B83. 
efFect  of  conBtitntional  and  itatutory  proTialona,  369,  384. 
ilability  of  tranafereea,  388. 
power  of  corporatloD  to  acqnire  and  hold  atock,  1S4,  liil-lGOa 
eertlScatea  of  atock,  see  "Certificatea." 
anbacrlptiona,  see  "Sabacripttona  to  Stock.* 
traoafer.  •««  "Tranater  of  Sliarea." 
aa  a  tmat  fond,  we  "Crediton  of  Ooriwratlona.'* 
OASHtEB. 

aee  "Officer*  and  Agent*.* 
CBBTIFICATB8. 

of  incorporation ,  necessity  for  and  aaffldenc7,  06  et  aeq. 
Bllng  or  recording,  67. 
publishing,  57. 

aee  "De  Facto  Corpora tlona";   "Batoppel." 
of  atock.  nature  of,  260,  816. 

not  necessary  to  membership  in  corporation,  260,  316. 
new  certificate  on  transfer  of  ahare*,  427. 

comiielUng  lasnance,  441, 
forged  and  unnuthorized  certiScatea,  427,  484,  4S7. 
liability  of  indorser,  434, 
liability  of  corporation,  43T. 
OHABITABLB  CORPORATIONB, 

natnre,  20.  28, 
CHARTER, 

authority  from  the  state  esaentlal  to  corporate  « 
power  to  grant  charter,  33. 
power  of  state  leglalaturea,  34. 

grant  of  exclusive  privileges,  86. 
enactment  of  acta,  two-third*  vote,  87. 
reatrictiou  as  to  subject  and  title  of  acta,  8?. 
restrictions  in  federal  const  it  utloa,  87.  38. 
power  of  congres*,  34,  39. 

corporation*  in  District  of  Columbia,  40. 
power  of  territorial  legisIatDrea,  84,  40. 
preaninption  of  charter,  prescription,  S4,  SB. 
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OHABTBB— Continaed, 

delegation  of  power  to  create  corporations,  84,  40l 

performance  of  ministerial  acts,  S4,  41. 
general  and  special  laws,  42-48. 

limitation  on  power  of  territorial  legislature,  40L 

distinction  between  general  and  special  law,  42. 

conferring  additional  priTlleges  or  powers,  42,  44. 

amendment  of  charter,  44,  45. 

''special"  law  defined,  46. 
ratification  of  claim  to  corporate  existence,  48. 
intention  to  create  a  body  corporate,  49. 
acceptance  of  charter,  60-54. 

withdrawal  or  repeal  of  offered  charter  or  enabling  act,  00,  03. 
presumption  of  acceptance,  51,  53. 
who  may  accept,  52. 
acceptance  of  amendment,  08. 

who  may  accept,  54. 
see  "Amendment." 
place  of  organization,  outside  the  state,  64. 
compliance  with  conditions  precedent,  00-63. 

substantial  compliance  sufficient,  00,  08. 

directory  proTisions,  55,  60. 

conditions  subsequent,  distinguished,  56,  61« 

who  may  object,  de  facto  corporations,  56,  62. 
estoppel,  56,  62. 

particular  conditions,  56-62. 
surrender,  235. 
extension  of,  81. 

distinguished  from  creation  of  new  corporation,  81. 

effect,  81. 
expiration,  89,  232. 
construction  of,  in  general,  124. 

in  faTor  of  the  public  in  cases  of  doubt,  125. 

general  terms  following  special  terms,  125,  127. 

express  mention  and  implied  exclusion,  125,  128,  129. 

intention  to  create  a  body  corporate,  49. 

purpose  of  incorporation,  67,  69. 
see  "Powers  and  Liabilities." 
forfeiture,  see  "Dissolution";   "Forfeiture  of  Oharter." 
as  a  contract  not  to  be  impaired,  see  "State  OontroL" 
amendment,  see  "Amendment." 

OITIZBN, 

eorporatlon  as  a,  24. 
Clk.Pr.Oorp.- 
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OITIZBNSHIP, 

ot  corporatton,  T4-W. 

(or  pDrpose  of  jnrladlction  of  federal  conrti,  75-80. 
where  there  ■.re  chmrten  from  aeTeral  BtateR,  75,  77* 
durter  diatlDKniabed  froDi  llcenee,  76,  80. 
■ee  "Foreign  Oorpormtloiw." 
CIVIL  OOBPORATION, 

deflncd,  26,  2& 
00  HP  ANTES, 

■ee  "Corpora tioDi":   "Joint-Stock  Compeii7," 

OOUFBNSATION, 

Ot  offlcera,  S31. 

CONDITIONS  PHBCBDBNT. 

to  formatloD  of  corporatioD,  .Vi-flS. 

iubatkntial  compliance  suliloieDt  BS.  SB. 
dlrectorx  provlalona,  6S,  60. 
conditioni  enbeeqaent,  dUtinsuUbed,  56,  91. 
who  maj  object,  de  facto  corporatlona,  66,  tX 

eetoppel.  S6,  82. 
particular  conditloDS,  56-62. 
In  contract  of  eubicription,  284-302. 
after  incorporation,  296. 
prior  to  incorporation,  299. 
moat  be  eipreeeed  in  the  nritlnt;.  801. 
waiver,  301. 

dlattngiiiBhed  from  ipe^dal  tertna,  29r).  SC^ 
CONDITIONS  SUBSEQUENT, 

diatlngnlahed  from  conditiona  precedent  to  incorporation,  SL 
In  anbecriptiona  to  atock,  302. 

distlngulahed  from  conditioaa  precedent,  295,  S02. 
ralldi^,  804. 
who  mar  receive,  806. 
CONFLICT  OF  LAWS, 

power  to  take  and  bold  property,  181. 
transfer  of  sharea,  417. 
CONGRESS. 

power  to  create  corporations,  84,  38, 
in  Diatrlct  of  Coluoibin.  34,  4ft 
CONSIDERATION, 

for  tnbacription  to  atock,  267,  271. 
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CONSOLIDATION, 

power  of  corporations  to  consolidate,  136w 
effect  as  to  creditors,  556. 

CONSPIRACY, 

Uability  of  corporations,  193,  106. 
see  "Torts." 

CONSTITUTIONAL  LIMITATIONS, 

on  power  of  state  legislatures  to  create  corporations,  34,  87* 
requirement  of  two-thirds  rote,  37. 
restrictions  as  to  subject  and  title  of  acts,  87. 
grant. of  exduslTe  priyileges,  86. 
general  and  special  laws,  42-48. 
distinction,  42. 

conferring  additional  priyileges  or  powers,  42,  44. 
"specUr*  law  defined,  46. 
restrictions  of  federal  constitution,  87,  88. 
power  of  congress  to  create,  84,  89. 
in  District  of  Columbia,  84,  40. 
federal  corporation  not  controllable  hj  states,  40. 
territorial  corporations,  34,  40. 
delegation  of  power  to  create  corporations,  84,  40. 

performance  of  ministerial  acts,  84,  41. 
the  charter  as  a  contract  not  to  be  impaired,  see  "State's  ControL"* 
impairing  rights  of  creditors,  574,  575, 

CONSTRUCTION. 

of  charters,  see  "Charters." 

CONTINUOUS  SUCCESSION, 
the  attribute  of,  12,  15. 

CONTRACTS, 

power  to  contract,  in  general,  120  et  seq.,  138. 

purchase  of  real  ancT  personal  property,  128,  135-142. 

sale,  conveyance,  lease,  mortgage,  or  pledge,  134,  136.  138,  142. 

railroad  and  other  quasi  public  corporations,  134,  136,  188,  14S. 

sale  or  mortgage  of  franchise,  134,  143. 
borrowing  money,  134,  145. 
executing  bonds,  134,  146. 
negotiable  instruments,  134,  147. 
suretyship  and  guaranty,  134,  136,  148. 
accommodation  paper,  134,  148. 
contracts  of  partnerehip,  134,  150 
Joint  contracts,  134,  151. 
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OONTRACTS— CkiDtiiiiied. 

rabscriptfoD  for  or  piirchAse  of  atock  in  another  corporation,  184,  IBl. 

takinc  and  boldiug  stock  to  secure,  or  in  pafment  of  debt,  134,  152. 
parchaae  of  It*  own  atock,  135,  153-lSS. 

taklne  and  holdioe  atock  to  tecare,  or  In  parment  of  debt,  1S&,  154. 
presnmptioQ  of  power  to  contract,  185,  155. 
lendiDK  nioner,   12S. 

•Dbacrlption  to  eipeDHi  of  feaHval,  etc.  1ST. 
offer  of  reward  for  apprehension  of  criminala,  I3SL 
form  and  mode  of  corporate  contracta,  1S6-1S2, 

•eal,  19,  156.  157,  160. 

efFect  of  seal,  1^ 

appointment  of  agent,  1ST> 

Implied  contracta,  158. 

Qnaat  contract,  168. 

requirement  of  writing,  ISO. 
effect  of  altra  rirea  contract,  see  "TTTtra  Tlrea." 
Illegal  contracta,  see  "Ultra  YireB." 
of  membera,  not  binding  on  corporation,  T, 
between  corporatore,  64. 
between  corporaton  and  the  corporation,  64. 

between  the  corporation  and  the  atnte,  acceptance  of  charter.  !I0-94, 
tbe  charter  aa  a  contract  not  to  be  impaired,  aee  "State  ControL" 
by  promoters.  111,  112,  117. 
aubacriptions,  aee  "SnbHcriptioDa  to  Stock." 
tor  sale  ot  aharea,  atatnte  of  Iraads,  268,  259. 
between  atockholder  or  member  and  corporation,  8|  tiOL 
between  ofHcera  and  corporntlon,  608  et  aeq. 
llablUtr  of  offlcera  and  agents  to  third  peraona,  681. 
Of  foreign  corporationa,  8S2. 

OONTRIBDTION. 

between  atockholders,  604. 

of  corporate  property  bj  members,  6,  T. 
between  membeia  and  the  corporation,  8> 
power  to  take,  128,  185-142. 
power  to  make,  134,  136,  138.  142. 

laUroad  and  other  quasi  public  corporation^  184,  180,  188,  14Sl 

convejaDce  of  f  rancblae,  184,  14A, 

CORPORATE  ENTITY, 
explained,  5  et  aeq. 
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OORPORATB  NAMB» 
In  general,  17,  122. 

CORPORATION, 
defined,  1. 

as  a  legal  entity,  S,  10. 
aa  a  collection  of  indiTfdnals,  9. 
attribatea  and  incidents,  12. 
distinguished  from  partnership,  12  et  seq. 

from  nnincorporated  joint  stock  companj,  IL 
as  a  person,  citizen,  inhabitant*  etc.,  24. 
kinds  of  corporations,  26. 

sole  and  aggregate,  26,  27. 

religions  or  ecclesiastical,  26,  28. 

eleemosynary,  26,  28. 

ciTil,  26,  28. 

public  and  private,  26,  29. 

stock  and  nonstock,  26,  31. 

qnasi  corporations,  26,  31. 
by  prescription,  34,  86. 
de  facto,  see  "De  Facto  Corporations.** 
foreign  corporations  de  facto,  682. 
distinction  between  corporation  and  its  members,  l-ll* 

CORPORATORS, 

agreement  between,  64. 

agreement  between  corporators  and  corporation,  6^ 

who  may  become,  64. 

number  of,  56,  64. 

see  '^Stockholders  or  Members.** 

COVERTURE, 

see  "Married  Women." 

CREATION  OF  CORPORATIONS, 
in  general,  83  et  seq. 
power  to  create,  83. 

state  legislatures,  84,  86. 

congress  of  the  United  States,  84,  88l 

in  District  of  Columbia,  34,  40. 

territorial  legislatures,  34,  40. 

corporations  by  prescription,  84,  85. 

delegation  of  power,  34,  40. 
general  and  special  laws,  42. 

constitutional  restriction,  48. 
ratification  of  claim  to  corporate  existence,  48. 
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CREATION  OF  OORPORATION8-<3oiitinQed, 
iotention  to  create,  48. 

agreement  between  corporation  and  the  state,  acceptance  of  charter,  90. 
place  of  erganization,  54. 
compliance  with  conditionB  precedent,  65. 
articlea  of  anociation  or  certificate,  neccMity  and  sniBdencyf  56  et  m^. 

filing  or  recording,  57. 

publishing,  57. 

see  "De  Facto  Corporations'*;  ''ESstoppel. 
agreement  between  corporation  and  corporators,  6^ 
who  may  become  corporators,  04. 
number  of  corporators,  64,  66b 
purpose  of  incorporation,  67. 
cotporations  in  restraint  of  trade,  67,  TL 
corporate  name,  71. 

residence  and  citizenship  of  cofporations.  74. 
corresponding  charters  in  seyeral  states,  74,  77. 
recognition  of  foreign  cori)orati<Mi  distinguished,  74,  80. 
extension  of  charter  or  creation  of  new  corporation,  81. 
proof  of  corporate  existence,  82. 

for  particular  questions,  see  specific  heads. 

OREDITORS  OF  CORPORATIONS, 

relation  between  creditors  and  the  corporation,  537-557. 
remedies  in  general,  537. 
property  subject  to  execution,  538. 

assets  of  a  corporation  as  a  trust  fund  for  creditors,  539~546L 
interference  in  management  of  corporation,  546. 
fraudulent  conveyances  and  transfers,  549. 
subsequent  cieditcrs,  550. 
necessity  for  judgment  before  attacking,  561« 
suits  for  injunction  and  receiver,  552. 
assignment  for  benefit  of  creditors,  553. 
right  to  prefer  creditors,  553. 
dissolution  of  corporation,  effect,  555. 
effect  of  consolidation  of  corporations,  556. 
extension  of  charter,  new  corporation,  556. 
set-oflf  by  debtor  of  corporation,  557. 
relation  between  creditors  and  stockholders,  558-605. 

liability  of  stockholders  to  creditors  at  common  law,  18,  558-564. 
liability  on  subscriptions,  559-5G2. 
conditional  subscriptiona,  560. 
subscriptions  on  special  termft.  .560. 
release  of  subscriber  by  corporation.  561. 
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GRBDITORS  OP  OORPORATIONS-Ck 

liability  of  lioIderB  of  watered  o 
original  snbacriptions,  368,  I 
increase  of  capital  stock,  8€ 
Issue  of  stock  at  market  rt 

etc,  868,  875. 
gratuitous  issue  of  stock,  3< 
payment  for  stock  in  propei 
▼alue  of  property  or  servic 
creditors  who  cannot  comp 
effect  of  constitutional  and 
liabUity  of  transferees,  88i 
rights  as  to  profits  and  dlvidei 
diyersion  of  capital,  nnauthoris 
preferred  stockholders,  867,  5€ 
■tatntory  liability  of  stockholders 
may  be  excluded  by  express  a] 
unpaid  installment  of  subscrii 
unlimited  statutory  liability,  Q 
Umited  liability,  567. 
liability  until  capital  is  paid  ii 
constitutional  proYisions,  569. 
effect  of  dissolution  of  cori>or 
nature  of  liability,  whether  r 
nature  of  contractual  liability 
what  constitutes  dissolution  i 
•*debts,"  "demands,"  etc.,  wil 
debts  due  clerks,  laborers,  et< 
excepted  classes  of  corporati 
release  or  discharge  of  corpc 
constitutional  law,  laws  affe< 
repeal  or  change  of  law, 
extraterritorial  effect  of  statutes 
who  liable  as  stockholders  u 
general  rule,  577. 
shares  registered  in  nam 
effect  of  transfer  of  sha 
registration  of  tranal 
transfer  to  person  in 
to  infant,  581. 
to  corporation,  581. 
to  insolTent,  582. 
sham  or  colorable  ti 
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OBBDITOR8  OF  CORPORATIONS--€ontliiaed, 

transfers  after  saspension  of  bi2siness,  683. 
pledgees,  &83. 

tmstees,  executors,  agents,  etc.,  586. 
•lection  between  apparent  and  real  owner,  586L 
assignees  in  bankruptcy  or  insolvency,  686. 
married  women,  686. 

death  of  stoclsholder,  surriTal  of  liability,  687. 
forfeiture  of  stock,  587. 
holders  of  unauthorized  stock,  587. 
status  of  preferred  stockholders,  whether  creditors,  868, 
who  may  enforce  statutory  liability,  588. 

stockholders  or  officers  who  are  creditors,  588. 
remedies  of  creditors  against  stockholders,  589. 
common-law  liability  on  subscriptions,  etc.,  590. 

action  by  assignee  for  creditors  or  in  bankruptcy,  590. 
action  at  law  by  creditors,  591. 
general  creditors*  bill  in  equity,  591. 
suit  for  appointment  of  receiver,  591. 
JMirties  to  suit,  592. 
necessity  for  calls,  593. 
statutory  remedies,  594. 
statutory  liability,  594. 

where  the  statute  gives  a  remedy,  594. 
where  no  remedy  is  prescribed.  595. 
necessity  for  judgment  against  corporation,  59T« 
•ffect  of  judgment  against  corporation,  599. 
statute  of  limitations,  600. 

liability  on  subscription,  600. 
statutory  liability,  601. 
set-ofiF  by  stockholders,  602. 
contribution  among  stockholders,  604. 
relation  between  creditors  and  officers,  605-611. 

liability  of  officers  to  creditors  at  common  law,  60Qk 
preferences  to  officers  who  are  creditors,  608. 
statutory  liability,  609. 

GRIMES, 

responsibility  of  corporation,  197. 

CUMULATIVE  VOTING, 

at  stockholders'  meetings,  478. 

CURATIVE  ACTS, 

ratifying  claim  to  corporate  existence,  4& 
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DEBTS, 

■ee  "Powers  and  Liabilities." 

DBGBIT, 

•Torts.'* 


DEEDS, 

see  "Contracts";   "Conveyances.* 

DB  FACTO  CORPORATIONS, 
defined,  86. 

status  and  powers,  86,  87. 
foreign  de  facto  corporations,  88,  632. 
de  facto  existence  after  expiration  of  charter,  88. 
what  necessary  to  constitute,  90-98. 

▼slid  law  authorizing  incorporation,  02. 

bona  fide  attempt  to  organize,  62,  08. 

sufficiency  of  compliance  with  law,  94. 

■ser  of  corporate  powers,  95. 

fraudulent  attempt  to  organize,  96. 
doctrine  Is  distinct  from  doctrine  of  estoppel,  90u 

see  "Estoppel." 

DE  FACTO  DIRECTORS, 
see  "Officers  and  Agents.* 

DEFINITIONS, 

corporation,  1. 

unincorporated  joint-stock  company,  2L 

sole  corporation,  26,  27. 

aggregate  corporation,  1,  26,  27. 

religious  corporation,  26,  28. 

ecclesiastical  corporation,  26,  28L 

eleemosynary  corporation,  26,  28L 

lay  corporation,  28. 

ciyil  corporation,  26,  28. 

public  corporation,  26,  29. 
priyate  corporation,  26,  28. 

stock  corporation,  26,  31. 

nonstock  corporation,  26,  81« 

quasi  corporations,  26,  31. 

foreign  corporations,  74-80,  612. 

corporations  by  prescription,  84,  86b 

capital,  256. 

eapital  stock,  266L 


ITbe  nsarea  inter  to  p«<««-| 

DEFI  NITION-^JondDoed. 

■hares.  257. 

certificate!  of  stock.  280i, 

coTQTnon  Htock,  3(12. 

prefPTKd  Htocb.  382. 

inisrantied  elock.  363: 

dividend,  342. 

stock  dividend,  SCO. 
DELEGATION, 

of  power  t< 

DEPOSIT, 

pnyment  of,  by  inbacrlber,  SIS, 
DEVISE. 

to  corporation.  129,  131. 
DIBECTORS, 

iee  "Officera  and   Agpnta." 
DISCHARGE, 

of  snbaeriber,  see  "Suliscriptioo*  to  Stock." 
DISSOLUTION  OF  CORPOBATION. 
how  effected,  Zil-248. 
eiiiirnlion  ot  charter,  232. 
bj-  act  ot  the  iesisinture,  201,  2JS,  233. 
Io«H  of  iDtegral  part,  death  or  loH  ot  menibcn,  2SI. 
BO  [Tender  of  charter,  235. 
iosB  or  surrender  ot  proper!;,  236. 
abaDdonnicnt  of  (ranchiRCB  or  baaineia,  33S. 
forfeiture  of  charter,  237. 

who  may  declare,  237,  242. 

neceBsliy  tor  JudiciBl  proceeding.  237,  238. 

when  forfeiiiire  will  be  decreed,  238,  239. 

wniTer  of  forfeiture.  241, 

modea  of  proceeding  to  enforce,  244. 
«li,itj-    j.,risilli-iinn.    -.'45, 
effect  of  dissolatloD,  24S. 

eierclie  of  corporate  powen,  249. 

actloDB  and  procevdlnra  after  disnolntton,  249. 

Jndgmeat  rendered  after  disiolutJon,  248. 

extlnsuishment  of  debts,  2S0. 

reversioD  and  escheat  of  proper!;,  '2S0-'JD2, 

•quitj  Joriidlction  over  aaaeta,  2S0. 
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DISSOLUTION  OF  CORPORATION— Continued, 
effect  as  to  creditors,  555. 
acts  of  members  as  acts  of  corporation,  for  purpose  of  forfeitare,  9. 
extension  of  charter,  81. 

DISTRIBUTION, 

of  shares  in  case  of  excessire  sabscriptions,  308,  313. 

DIVIDBNDS, 

rights  as  to  profits  and  dirldends,  340--358. 

^'dividend"  defined,  and  distinguished  from  profits,  342. 

no  right  to  profits  until  diyidend  declared,  342. 

right  to  dividend  rests  when  it  is  declared,  342,  343. 

when  diTldeods  may  be  declared,  344. 

discretion  of  directors  as  to  declaring.  847. 

who  entitled  to  dividends,  348. 

eflfect  of  transfer  of  shares,  348,  349,  412. 

how  payable,  350. 

stock  dividends,  350. 

set  off  against  debt  due  to  corporation,  351« 

remedies  of  stockholders,  351. 

interest,  852. 

statute  of  limitations,  352. 

remedies  where  dividends  are  improperly  paid,  353. 

on  preferred  stock,  365. 

grants  and  bequests  of  income  and  profits  of  stock,  354-358. 

rights  as  between  life  tenant  and  remainder-man,  354-858. 

DOMICILE, 

see  "Citizenship";    "Foreign  Corporations." 

DRUNKEN  PERSONS, 

as  subscribers  to  stock,  275. 

E 

BOCLBSIASTIGAL  CORPORATION, 
defined,  28. 

ELECTIONS, 

see  "Meeting  of  Stockholders";    "Ofllcers  and  Agents.** 

ELEEMOSYNARY  CORPORATION, 
defined,  26,  28. 

EMINENT  DOMAIN, 
power  of  state,  211. 

ENTITY, 

corporate  entity  explained,  5  et  seq. 
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EQUITY, 

•uiiB  by  Btockholdtn,  Interference  In  nMoagemeDt,  SS9-401. 

aclB  within  powpr  of  mnjoritr,  and  dlicretlonarj  irawera,  SHL 
mie  stated  by  the  United  States  anpreme  court,  S98. 
iache*  and  «*toppel,  39B. 
motiTe  of  atockholder  aning,  400. 
partiea  to  anlt,  400. 

to  compel  declaration  of  dlrldend,  847,  8S1. 
JnriadlctloD  to  diaaolTC  coiporation,  24S. 
Juriidlctton  orer  asaeta  of  dlsaolTed  corporation.  'iSfk 
snita  by  credltora,  aee  "Creditor!  of  Corporations." 
ESCHEAT, 

of  proper^  on  disaotution  of  corporation,  2S0-25Z. 
ESCROW, 

conditional  dellrerj  of  aabacriptlon,  806. 
ESTOPPEL, 

by  contract  or  otQerwiae,  to  denj  orfaolaatlon  and  cilitence  of  eorporatto*. 
63,  »l»-10,S. 
necesaity  for  recognition  of  corporate  eilateoce   lOSL 
the  doctrine  based  upon  equitable  groiioda,  108. 
nnlawful  aaaamptioD  of  corporate  powera,  101. 
the  doctrine  not  limited  to  de  facto  corporatiooa,  98. 
of  anbacriber  to  atock,  to  deny  corporate  existence,  100, 
to  diapate  raUdity  of  anbacription,  S3&. 
HVTDBNCB, 

proof  of  corporate  exlateoce,  (TJ-W. 

of  acceptance  of  charter,  preanmptlon,  Dl,  EtSL 

of  amendment,  Ci3. 
preanmptlon  of  charter,  corporations  by  prescription,  S4,  SOL 
preaamptlona  of  corporate  power,  129,  ISO.  ISS. 
parol  evidence  of  condition  in  aobacriptian,  SOL 
oral  aubscrlptiona  to  stock,  277,  27& 
EXCLUSIVE  PUIVILEUE8, 
puwei  to  grant,  8(1. 
power  of  state.  200. 
EXECUTION, 

property  of  corporation  aahject  to,  OSIL 
levy  upon  aharea  of  stock,  'XI,  '.^&U. 
BXEOUTOB  OR  ADMINISTRATOR, 
power  of  corporation  to  act  aa,  18!& 
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BXBMPLARY  DAMAGE8, 

see  "Torts." 

EXEMPTION, 

from  taxation,  see  'Taxation." 

EXPIRATION  OF  CHABTBB, 
extension,  81« 
effect,  89. 

EXPULSION, 

of  members,  401-405.  i 

bjr-Iaws,  456. 

EXTENSION  OF  OHARTEB, 
in  general,  81. 

distinj^nished  from  creation  of  new  corporation,  8L 
effect,  81. 

P 

FEDERAL  CORPORATIONS, 

power  of  confl^ss  to  create,  84,  8Q, 
In  District  of  Golambia,  84,  4a 
not  controllable  hj  the  states,  40. 

FOREIGN  CORPORATIONS, 
defined,  74-«0,  612. 
status,  in  general,  612. 
power  to  act  in  another  Jurisdiction,  618, 
comity,  61S,  615. 
right  to  exclude  or  impose  conditions,  615. 

taxation,  616. 

requiring  deposit,  617. 

requiring  appointment  of  agent,  and  submiarion  to  iurlsdletlon  of  courts, 
617. 

Interstate  commerce,  617,  618. 

absolute  exclusion,  suiBciency  of  grounds,  618,  619. 
foreign  corporation  in  fraud  of  the  laws  of  a  state,  or  contrary  to  Ita  policy, 

620. 
retaliatory  statutes,  622. 

what  constitutes  "doing  business**  in  the  state,  623. 
effect  of  noncompliance  with  statute,  contracte,  etc.,  626b 

estoppel,  628. 
powers  of  foreign  corporation,  limitation  of  ite  charter,  630L 

limitation  of  the  local  law,  63L 
foreign  corporations  de  facto,  88,  6S2. 
rights  and  immunities  of  members,  632. 
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FOEBIGN  GORPORATIONS-Contlnnml, 
guo  vamntii  and  maudamiu,  632, 
actioDi  hj,  633,  034. 
action*  ■eainat.  fSUB,  034. 

•errtce  of  proceaa.  634.  ft35. 
attacbmeDt  of  propertj.  fEttt, 
vfFect  of  jadgment  acalut  636. 
jariadictlon  of  federal  coarta,  637. 
Tialt«iial  pover  of  state  OTer  torei(ii  corporation,  09. 
cannot  enforce  forfeiture  of  charter,  039. 
other  ilinnratlona,  639.  64a 
diaiolatioD,  640. 
rORFEITVRB  OF  CHARTER, 
in  general,  237-244. 
Tacatlon  by  legidatnre.  218,  233. 
who  mB.j  enforce,  237,  242, 
necenitr  for  judicial  proceeding!,  237,  238. 
when  forfeltore  vUl  be  decreed,  238,  239. 
waiTer  of  forfeiture,  241, 
modes  of  proceeding!  to  enforce,  2a. 
equity  jurisdiction,  24S. 
«ee  "DiasDlutlon." 
FORFEITURE  OF  SHARES, 

for  nonparment  of  aBsessmenta,  31EJ.  319. 
action  and  forfeiture  as  cumulative  leravijies,  SIS,  8ZL 
,.>f[ect,  321.  334. 
by-laws.  456,  4C>S. 
FORGED  TRANSFER. 

see  "Tranafer  of  Shares." 
FORMATION. 

see  "Creation  of  Corporations." 
FRAIs'CHISE. 

see  "Creation  of  Corponitions";   "Powerr  and  Liabilltiea.* 
FRAUD, 

liability  of  corporation,  183.  IDS. 

Bee  "Officers  and  Agents";   "Torta." 
In  pr'ocnring  subscriptions  to  stock,  283. 
authority  of  aeenta.  2S4. 
what  conatitutea  fraud,  285. 
effect,  ratl&cstloQ,  and  laches,  2HD. 
«f  promoters,  117. 
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FRAUD— Oontiiiaed, 

in  organisation  of  corporation,  96. 
see  "Watered  and  Bonos  Stock.** 

FRAUDS,  STATUTE  OF. 

whether  applicable  to  contraeti  for  sale  of  shares,  268.  209. 
not  applicable  to  subscriptions  to  stock,  277. 

FRAUDULENT  CONVEYANCES, 
hj  corporations,  549. 


o 


GENERAL  AND  SPECIAL  LAWS. 
see  "Creation  of  Corporations.'' 

GRATUITOUS   STOCK. 

see  "Watered  and  Bonos  Stock." 

GUARANTIED  STOCK, 
defined,  862. 

see  "Preferred  Stock." 

GUARANTY, 

see  "Contracts." 

GUARDIAN, 

power  of  corporation  to  act  as.  1S2. 


H 
HUSBAND  AND  WIFE, 

see  "Married  Women." 

I 

ILLEGAL  CONTRACTS. 

see  "Contracts";   "Ultra  Vires." 

INCOME  AND  PROFITS  OF  SHARES, 
see  "DiTidends." 

INCORPORATION, 

see  "Creation  of  Corporations." 

INCREASE, 

of  stock,  see  "Capital  Stock." 

INFANTS, 

as  subscribers  to  stock,  27S. 

INHABITANT, 

corporation  as  a,  24. 
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INJUNCTION, 

»«e  "Eflulty," 

toll  br  ■tockLoliIerg.  Be«  "Slockholdera  and  Uemben," 

•uit  bj  credilora,  KS2. 

■e«  "Cirdllon  of  Coiporatloiis," 
INSANE  PERSONS. 

■■  Bobacribcra  to  stock,  27% 
INSOLVENCY, 

does  not  diiBolre,  238,  23T. 
INSPECTION  OF  BOOKS  AND  PAPERS, 

rigbt  of  Btockboldera  or  mcmbera.  336-339. 
INSURANCE  COMPANIES, 

powers,  gent-rallr.  Bee  "Poweri  and  LJabilitlM."* 

lendiog  tnoDPj  od  dlacouut  of  notei,  138,  note. 

borrowing  monej.  14S. 
INTEREST. 

oo  tabacripdoD  to  atock,  827. 

ou   diTldeoda,   SS2. 
INTERPRETATION, 

of  ehnrters,  see  "Chartera." 
lEBBGDtAR  INCORPORATION, 

we  "De  Facto  Corpora tlona";    "BatoppeP;   "Partnerahlp." 


JOINT-STOCK  COMPANY, 

in  general,  21. 
JOINT  TENANCY, 

pon-er  to  hold  In  Joint  teDSOc;,  1S1. 
JUDGMENT, 

agniEEt  foreigD  corporntlon,  036. 

against  corpomlion  after  dlaaolDtlon,  24ft. 
JUltlSDICTION. 

>e«  "Acli>)iia"i   "Eiquil^.'' 

E 

ENOWLBDOa 

notice  to  offlear  or  aEent  aa  notie*  to  eerpenittoii,  t 
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LAY  CORPORATIONS, 
defined,  28. 

LEASS)S. 

by  corporation,  power,  134,  136,  188.  14!S. 

railroad  or  other  quajBi  pablic  corporatioOt  184,  186,  188,  142L 

LEGISLATIVE  CONTROL, 
see  ''State  Control." 

LEGISLATURE, 

see  '*Coogre8s";    "SUte  Legislature*';    **Territorial  CorporatioDS."* 

LIBEL, 

liability  of  corporation  for,  193,  196. 
see   *n\)rti." 

LICENSE, 

see  "Foreign  Corporations.** 

LIEN, 

of  corporation  on  shares,  413,   457. 

LIMITATION  OP  ACTIONS, 
to  recoTer  dividend,  852. 
action  by  CMporation  against  officers  and  agents,  020i 

LOANS, 

see  "Contracts.** 

M 

MAJORITY, 

powers  of  the  majority,  in  full,  443-4dSL 

in  genera],  443,  445. 

where  the  power  of  management  is  vested  in  the  directors,  448,  447* 

power  to  accept  amendment  of  charter,  444,  447. 

most  act  at  a  meeting  duly  held,  462,  464. 

power  to  make  by-laws,  454. 

see  "By-Laws." 
increase  of  capital  stock,  858. 

MALICIOUS  PROSECUTION, 
liability  of  corporation,  193,  196. 
see  'Torts." 

BiANAGEMENT  OP  CORPORATIONS. 

powers  of  the  majority  of  stockholders,  448-453. 
in  general,  443.  445. 

where  the  power  of  management  is  vested  in  the  directors,  443,  447* 
power  to  accept  amendment  or  alteration  of  charter,  444,  447. 
Clk.Pr.Corp.— 43 


(Tbe  Sgana  refer  lo  pages.] 

MAKAGBMENT  OF  COKFORATIUNS-Continued. 
nmat  act  >t  n  meetJDK  Julj  held,  462,  401. 
power  to  accept  ameDdment  or  Alteration  of  charter,  444,  447, 
bj-lawi.  464-462. 

by  nbom  enacted,  454. 

mmt  be  pcored,  not  jadidally  noticed,  460. 

TalidllT,  455  et  aeq. 

proTidtng   for  election,   appointment,    and    remofal   of    offlcera   and 
agents,  455. 

tlmitlng  powen  and  preecribinc  dntiea  of  olBcm  and  asents,  455,  4ST. 

proTjalon  for  corporate  meetiuKt,  455. 

regalating  rigbt  to  Tote,  455. 

regulating  tranafera  of  Bbares.  466.  451. 

expulaian  of  membora,  456. 

reatraiut  of  trade.  456. 

giving  lien  on  •hareB.  457. 

providing  for  forfeiture  of  aham.  456,  468. 

moat  be  reajunable,  455,  456. 

■nnat  be  general,  466. 

tniiBt  be  conmateiit  with  charter,  458. 

cannot  deprive  stockholder  of  veated  rights,  408l 

parUal  loTaJidity,  459. 
effect  aa  to  stockholdera,  460. 
etfeet  aa  to  third  ppraona.  46a 
repeal  and  Hmendiiitiii.  461. 
wairer  of  by-law,  4ti-'. 
■tockboldetB'  meetinga,  4U2. 
necessity,  464. 
calllug  meetings,  4(M. 
notice  of  meeting,  4114. 
time  and  place  of  meeting,  466.. 
COD d net  of  meeting,  468. 
qnorum  and  majority,  468. 
diaobility  of  individual  stockholder!,  470. 
record  and  proof  of  action,  471. 
cure  of  irregularity  by  ratification,  471. 
presumption  of  regnlnrity,  471. 
adjourned  meetings,  4T2. 
eqnity   juriadicUoQ,   472. 
Toting,  473-482. 

wbo  entitled  to  vole,  in  general,  474. 

pledgor  nnd  pledgee,  475. 

trustees ,  475. 
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MANAGEMENT  OP  OORPORATION8— Oontinned, 

shares  held  by  the  corporation,  475. 

shares  owned  Jointly,  47G. 

restrictions  in  charter  or  statute,  476. 

eyasion  of  charter  or  statutory  provision.  476L 

personal  interest  of  stoclcholder,  477. 

nqmber  of  votes,  477. 

cnmulatiye  voting,  478. 

votes  by  proxy,  479. 

effect  of  illegal  reception  or  rejection  of  votes,  481. 
election  and  appointment  of  officers  and  agents.  482. 
qualifications  of  directors  and  other  officers.  484. 
powers  of  directors,  486. 
directors  de  facto,  487. 
appointment  of  agents,  and  ratification.  487. 
mast  act  as  a  board,  488,  489. 
directors'  meetings  and  resolutions,  488. 

special  meetings,  490. 

place  of  meeting,  490. 

notice  of  meeting,  491. 

quorum  and  majority.  492. 

record  of  proceedings,  493. 
authority  of  other  officers  and.agentn.  in  general,  49S. 
president,  495. 
treasurer,  496. 
cashier  of  banlc,  497. 
effect  of  charter  and  by-laws,  4J)7. 
holding  out,  agency  by  estoppel,  498. 
agency  by  ratification,  .'lOO. 
negotiable  instruments,  501. 
ultra  vires  contracts  by  agents,  501. 
notice  to  officer  or  agent  as  notice  to  corporation,  502. 
contracts  between  stockholder  and  corporntion,  504. 
relation  between  officers  and  corporation,  504. 
a  fiduciary  relation,  504. 
fraud  and  breach  of  trust,  504. 
contracts  and  other  transactions  between  officers  and  corporntion.  508. 

contract  or  transaction  by  officer  with  himself,  508. 

personal  interest  of  officer  in  contract  or  transaction.  509. 

extent  of  personal  interest,  510. 

where  corporation  is  represontpd  by  other  agents,  511. 

consent,  acquiescence,  and  laches  of  corporation  or  stockholder.  513. 

liability  of  corporation  to  extent  of  benefit,  514.  * 
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MAKAGEMENT  OF  CORPORATION S-Contlnued, 
Ilabilltj  of  officers  to  coTporatioD,  514, 
miaUkea  or  errors"  of  juilgment,  516. 
breach  of  tniat.  SUi, 
TtolatloD  of  charter  or  hf-lawi,  SIB. 
negligence.  516. 
remedie*  agaioat  oOlcera,  518. 
■tatate  of  limltatioua.  520. 
liability  of  offlcera  andagenta  to  third  peraona,  on  contrail  521. 
Ilabllltr  of  corporation  for  torta  of  ofBcera  and  agenta,  r)23. 
ntlBcatloD,  527. 
ultra  Tirea,  528. 
tlabilltr  of  omcers  and  agenta  to  third  penoaa  for  torta.  5301 
compenaation  of  offlcera,  531. 
remoTal  of  offlcera  and  BEtnta.  533. 
relation  between  offlcera  nnd  Btockhold«Ta,  634. 
Interference  and  snita  by  indirldnal  atockbtddera,  381>-401. 

lacbea  and  eatoppel.  8W. 
Interference  hj  eredltora.  546. 
MANAGERS, 

see  "Offlcera  and  Ageata." 
MANDAMUS, 

to  compel  court  or  offlcer  to  laana  eerttflcate  of  incorporation,  «tc-,  4L 
to  recover  or  compel  declaration  of  dlrldend,  853. 
by  atocbbolder,  to  enforce  right  to  loapect  books,  BS6L 
bj  foreign  corporation,  632. 
MANUFACTURING  COMPANIES, 

powera  of,  aee  "Fonera  and  LlabiUtiea.'* 
MARRIED  WOMEN, 

aa  aubscribera  to  stock,  276. 
MEETING  OF  DIRECTORfl, 
In  general,  488, 
apecial  meetings.  490. 
place  of  meeting,  490. 
notice  of  meeting,  491. 
quomm  and  majority,  482, 
record  of  proceeding,  493. 
MEETINGS  OF  STOCKHOLDERS. 
In  general,  462. 
necesdty,  404. 
calling  meetings,  464. 
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MBBTING8  OF  STOCK  HOLD  BRS-Contlnaed, 
notice  of  meeting,  464. 
time  and  place  of  meeting,  466. 
conduct  of  meeting,  468. 
qaoram  and  majority,  460. 
disability  of  individual  stockholders,  47a 
record  and  proof  of  action,  471. 
cure  of  irregularity  by  ratification,  471. 
presumption  of  regularity,  471. 
adjourned  meetings,  472. 
equity  jurisdiction,  472. 
by-laws  regulating,  456. 
voting,  473-482. 

who  entitled  to  vote,  in  general,  474, 
by-laws  regulating,  455. 
pledgor  and  pledgee,  476. 
trustees,  475. 

shares  held  by  corporation,  475. 
shares  owned  jointly,  476. 
restrictions  in  charter  or  statute,  476L 
evasion  of  charter  or  statute,  476. 
personal  interest  of  stockholder,  477, 
number  of  votes,  477. 
cumulative  voting,  478. 
voting  by  proxy,   479. 

effect  of  illegal  reception  or  rejection  of  votes,  481. 
MEMBERS, 

see  ''Stockholders  or  Members.'* 
MBRGER, 

of  members  in  corporation,  5  et  seg. 
MISNOMER, 

of  corporation,  effect,  74. 
MISTAKE, 

subscriptions  to  stock,  28a 
MONOPOLY, 

power  to  grant  exclusive  privileges,  86. 
MORTGAGES, 

power  of  corporation  to  mortgage  property,  134,  136,  138,  142. 

railroad  or  other  quasi  public  corporation,  184,  136,  138,  143. 
power  of  corporation  to  take,  132. 

MORTMAIN, 

statutes  of,  129. 
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MUNICIPAL  CORPORATIONS, 
as  sabscribera  to  stock,  276. 
distinguished  from  priyate  corporations,  29. 

NAMB  OF  CORPORATION, 

in  genera],  necessity,  17,  71,  122. 

choice  of  name,  71,  72. 

taking  name  of  another  corporation,  71,  72. 

acquisition  by  oser  or  reputation,  73. 

change  of  name,  73. 

special  act  authorising  change,  44. 

eifect,  73.  74. 
effect  of  misnomer,  74. 

NBGLIGENCB, 

liability  of  corporation,  103,  195. 

see  •*Tort8." 
of  officers  and  agents,  see  "Officers  and  Agents";   "Torts." 

NBGOTIABLE  INSTRUMENTS, 
see  "Contracts." 
want  of  authority  in  officer  or  agent  executing,  501. 

NONRE8IDBNCB, 
of  corporators,  66. 
nonresidents,  as  subscribers  to  Rtock,  27S. 

NONSTOCK  CORPORATIONS, 
defined,  26,  31. 

NOTES, 

see  "Contracts." 

NOTICE, 

to  officer  as  notice  to  corporation,  502. 

NUMBER, 

of  corporators,  56,  64. 

o 

OBJECT  OF  INCORPORATION, 
see  "Purpose  of  Incorporation." 

OBLIGATION  OF  CONTRACTS, 
see  "State  Control." 

OFFICERS  AND  AGENTS, 

election  and  appointment,  157,  482. 
by-laws,  455. 
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OFFICERS  AND  AGENTS-^ontinaed, 

qualification  of  directors  and.  other  officers,  484. 
powers  of  directors,  485. 
directors  de  facto,  487. 
appointment  of  agents  and  ratification,  487. 
must  act  as  a  board,  488,  489. 
directors'  meetings,  488. 
special  meetings,  490. 
place  of  meeting,  490. 
notice  of  meeting,  491. 
quorum  and  majority,  492. 
record  of  proceedings,  493. 
anthority  of  other  officers  and  agents,  in  general,  498. 
president,  495. 
treasurer,  496. 
cashier  of  bank,  497. 
effect  of  charter  and  by-laws,  455»  497. 
holding  out,  agency  by  estoppel,  496. 
agency  by  ratification,  500. 
negotiable  instruments,   501. 
ultra  vires  contracts  by  agents,  501. 
notice  to  officer  as  notice  to  corporation,  502. 
contracts  between  stockholder  and  corporation,  504. 
relation  between  officers  and  corporation,  504  et  seq. 
a  fiduciary  one,  504. 

fraud  and  breach  of  tmst,  secret  profits  and  personal  benefit,  504. 
contracts  and  other  transactions  between  officers  and  corporation.  508. 
contract  or  transaction  by  officer  with  himself,  508. 
personal  interest  in  contract  or  transaction,  509. 
extent  of  personal  interest,  510. 

-  whrre  corporation  is  represented  by  other  agents,  511. 
conHeiit,  acquiescence,  and  laches  of  corpora tion  or  stockholders,  513. 
Uability  of  corporation  to  extent  of  benefit,  514.  i 

liability  of  officers  to  corporation,  514. 
mistake  or  error  of  judgment,  515,  858. 
breach  of  trust,  515. 
▼iolation  of  charter  or  by-laws,  515. 
negligence,  516,  353. 
remedies  against  officers,  519. 
statute  of  limitations,  520. 
discretion  as  to  declaring  dividends,  347. 
who  authorised  to  increase  capital  stock,  358. 
liability   of  officers  and   agents  to  third   persons   on   contracts,   521. 
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OFFICERS  AND  AGENTS— Continned, 

liability  of  corporation  for  torta  of  offlcen  and  afcn'a.  284,  628» 

ratification,  527. 

ultra  Yiree,  528. 
agents  to  reoeiTe  subscriptions,  ISUS. 
as  subscribers  to  stocii,   277. 

liability  of  officers  and  agents  to  third  persons  for  torts,  530l 
compensation,   531. 
removal,  533. 

by-laws,   455. 
relation  between  officers  and  stockholders,  534. 
liability    to   creditors,    6(XM511. 
preferences  to  officers  who  are  creditors,  608w 
statutory   liability,   tK)9. 
promoters,  see   ^'Promoters." 

ORGANIZATION, 

see   **Creation   of   Corpora tionSL" 


PAROL   EVIDENCE, 
see  "Evidence." 

PARTNERSHIP, 

distinguished  from  corporation,  12  et  seq. 

liability  of  associates  of  pretended  corporation  as  partners,  108. 

PAYMENT, 

in  whole  or  in  part  for  stock,  as  condition  precedent  to  incorporation,  58b 
of  deposit  by  subscriber,  313. 
of  subscriptions,  in  part  only,  3tS8  et  seq. 
of  subscriptions,  in  property,  369  et  seq. 
of  dividends,   see  "Dividends." 
•ee  "Watered  and  Bonus  Stock.** 

PERPETUAL   SUCCESSION, 
the  faculty  of,  12,  15. 

PERSON, 

corporation  aa  a,  24. 

PERSONAL  PROPERTY, 

power  to  take  and  hold,  128. 

by  gift  or  bequest,  129. 
power  to  sell,  convey,  mortgage,  or  pledge,  184,  186,  138,  142. 
power  to   purchase,   135-142. 
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PLACID, 

of  organisation,  outside  the  state,  M. 
TLBDGE, 

power  of  corporation  to  pledge  property,  184^ 
POLICE  POWER, 

of  state  over  corporations,  2a7-:411. 

POWERS  AND  LIABILITIES  OF  CORPORATION, 
in  general,  120. 
express  powers,  122. 

powers  incidental  to  corporate  existence,  122. 
perpetual  succession,  122. 
corporate  name,  122. 
power  to  sue,  in  general,  122. 
to  contract,  see  "Contracts." 
to  use  common  seal,  123,  134.  136,  16a 
to  make  by-laws,  see  "By-Laws." 

amotion  or  removal  of  members,  see  "Expulsion  of  Members.'* 
powers  Implied  from  those  expressly  granted,  124,  138. 
construction  of  charters,  in  general,  124. 

in  favor  of  the  public  in  case  of  doubt,  125. 

general  terms  following  special  terms,  125,  127. 

express  mention  and  implied  exclusion,  125,  128.  129. 
power  to  take  and  hold  real  and  personal  property,  128. 

by  gift  or  bequest,  129. 

by  devise,  12U.  131. 

enumeration  of  purposes  as  an  exclusion  of  others,  129. 

limitation  as  to  amount  or  value  of  property,  129. 

presumption  of  power,  129. 

statutes  of  mortmain,  129. 

power  to  take  fee,  130. 

reversion,  130. 

Joint  tenancy,  130. 

tenancy  in  common,  13L 

conflict  of  laws,  131. 

devise  for  use  of  corporation,  131. 

power  to  take  mortgage,  132. 
power  to  act  as  trustee,  executor,  guardian,  etc.,  182. 
power  as  to  contracts  and  conveyances,   see  "Contracts";    ''Cooveyances'*; 

"Leases";    "Mortgages";    "Pledge." 
liability  for  torts,  see  ^rTbrts." 

liability  for  acts  of  officers  or  agents,  see  "Officers  snd  Agents." 
criminal  responsibility,  see  "Crimes.** 
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POWERS  AND  LIABILITIES  OF  COEPOaATION-Oootinoe* 

power  to  iDcretue  capital  atock,  ilSU. 

iaanlus  preferred  atock.  »ei-3S8. 
■ee  "Preferred  Stock." 

Iwne  or  watered  or  boiiiia  atock.  3«tt-<Wlli 
•••  "Watered  and  Boona  Stock." 
POWERS   UF    MAJUBin, 

tee  "Uajorll;.  " 
PBEFBBRBD   S'l-UCK. 

in  foil,  861-;tfiti. 

deOued,  361,  862. 

power  to  create,  'MX,  362. 

ameDdmept  of  charter  nulhoriiiDg,  364. 

taehea  and  eatoppel  of  atockboldeta  to  object,  S6L 

TigbtM  and  liabilltiea  of  holders.  tlQS. 
diTJdeDda,  Wtfi. 
Uabilitj  to  creditora,  Hfft. 

■tatni  aa  creditora,  aDd   uot  aa  etockholdert,  860,  SOT. 
PRBFBIUUNG    ORE)DlTUlt;i 

▼alidltr  of  preferencea,  503. 
PRESCRIPTION, 

eorporationa  by,  34,  86. 
PRESIDENT. 

aee  "Officers  and  Agenta." 
PRESUMPTION, 

ot  charter,  corporatiooi  bj  preicrlptloti,  84,  80. 

of  acceptance  of  charter,  SI,  68. 

of  corporate  power,  129,  135,  155, 
PRINCIPAL  AND  AGENT, 

see  "Agency";  "Officers  and  Af-tnta." 
PRINCIPAL  AND  SCHETY, 

aec  "Contracts." 
PRIVATE  CORPOHATIONS, 

diitioEUlsbed  from  public.  26,  29, 


see  "DWlden^" 
PROMOTERS, 

relation  between  eorpora^n  and  It*  promoters,  111-119. 

liabilitj  of  eorporatioa  for  expenses  and  seri-icea  of  promoters.  IIL 

tlabUity  on  contracts  bj  promoters,  112. 

liability  of  promoters,  secret  profits,  etc.,  117. 
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PROOF, 

see  "BTidence.** 


PROPERTY  OP  CORPORATION, 

ifl  not  owned  by  the  members  indlTiduaUy,  5  et  seq. 
members  cannot  convey  indiyidnally,  6,  7. 
nor  sue  at  law  for  injury  to,  7. 

otherwise  under  some  circumstances  in  equity,  11. 
not  attachable  for  debts  of  members,  7. 
insurable  interest  of  in  embers,  6,  note. 

PROXY, 

voting  by  proxy  at  itockholders'  meeting,  479. 

PUBLIC  CORPORATIONS. 

defined,  and  distinguished  from  private,  26,  20. 

PURPOSE  OF  INCORPORATION, 

for  what  purposes  corporation  may  be  formed,  67. 
construction  of  general  dause  of  enabling  act,  69. 
restrictions  of  federal  constitution  on  power  of  states,  37,  38. 
power  of  congress,  34,  39. 
grant  of  exclusive  privileges,  36. 


QUASI   CORPORATIONS, 
defined,   27.  31. 

QUORUM, 

see  "Meetings  of  Directors";    ''Meetings  of  Stockholders.** 

QUO   WARRANTO. 

against  foreign  corporation,  632. 
see  "State  Control." 

R 

RAILROAD  COMPANIES, 

powers,  to  take  and  hold  land,  129. 

to  aid  in  maintenance  of  steamboat  line  by  another.  136L 

to  purchase  and  operate  a  steamboat.  136. 

lease  and  operation  of  another  rond.  136. 

lease  or  transfer  of  its  own  road,  136. 

consolidation  agreement,  136. 

lease  of  telegraph  line  to  another,  136. 

contract  to  carry  over  connecting  line,  139. 

restriction  as  to  motive  power,  140. 

purchase  of  real  or  personal  property,  140.  141. 

dealing  in  bills  and  notes,  141« 
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POWERS  AND  LIABILITIES  OP  OOBPOKATION— Ooadnac 
power  U>  tncreaae  capital  •tock,  3511 
lainiDf  preferred  stock.  381-368. 

■ee  "Preferred  Btoct." 
iime  of  watered  or  bona*  ctock,  36t(-i9tlL 
■c«  "Watered  and  Boniw  Stock." 
eOWBftS  OF    MAJORIITC, 

■ee  ■■M«jori(j.' 
I'KEfEltltEU   STiJUK, 
ia  full,  ^jGl-aUb. 
defined,  ^Ktl,  UfiZ. 
power  to  create.  Sm.  :wi. 
amendment  of  ohnrter  nnlliorliing.  :j64. 
lachea  aud  eetoppcl  of  itockliDldeis  lo  object.  361. 
rlgblB  BDd  llabiiiUes  of  bold.TB.  ii65. 

dividi^DdB,  366. 

liabJIit;   to  creditaiB,  367. 


t  u  ituckhoidera.  365,  SOT. 


CREFEUKING    UHDUmUtfi 

TBlldity  of  prefereocea.  bbiL 
PRESCItllTION, 

corporation*  by,  34,  36. 
PllESIt>KNT. 

see  "OHicerB  ami  Agenta." 
PRESUMPTION, 

of  charier,  corporBtiolis  by  preBeription,  S4.  30, 

of  accepiBuce  of  charter,  51,  53. 

of  corpornlc  jinMer,  12i),  135,   155. 
PHIXCIPAL  AND  AGENT, 

■ee  '"Agcocy";  "Officers  uiid  Agvota." 
PRINCIPAL  AND  SL'UKTY, 

■ee  "Contracts." 
PRIVATE  CORPliRATIONB, 

distiagiiished  from  public,  26,  SSl 
PROFITS, 

■ee  "DlTldeada." 
PROMOTERS. 

relation  betn-cen  oorporatioQ  ud  Iti  ptninutwa,  111-119. 

liabiJity  of  corporation  for  expenses  «od  BccTice*  Ol  pci>t 

liability  on  conlracta  by  promoters,  ' 
liability  of  p 


PB-SX 


pin  t  -==»•  r^-:t^ 


QtOEnt 

QUO  WlXXiyT* . 


•»«^"-c»  rf  Stockholder*" 


■AILIOID  OJMl-iXlES, 

mn.  »  ufe  nd  Mi  bad.  I'A 

toiii  ■  MJ»mw  tf  KMmbMt  line  by  anofh^.  I 
*  ^«h™  "d  ^lomW  m  (tMmbott.  IStJ. 
Im"  «*  «»(ni)aD  of  iDotber  roni],  13«, 
1m«  w  tnafftf  ot  jb  own  road.  130. 
"■""'I'w  •grewDCTit,  ISO. 
>■»  <  Mttnpfa  Hoe  to  DDOther.  ViK. 
■Baauarrr  0T?r  connci^ing  line,  139, 
■•Mw  •  Id  motiTft  power,  140. 
j^gMW^rflor  ptraonal  property.  IVi    ;*: 


i 


[Tbe  flgnres  mTer  to  pagea-l 

RAILROAD  OOMPANIBS— Oonttntted, 

wU«,  IeM«,  mortgage,  or  pledge  of  pn^ier^,  IK,  14S. 
contraeta  ol  gnkraoty  or  aaretjihlp,  148. 
RATIFICATION. 

of  claim  to  corporate  eziBteoee,  48. 
by  corporation  of  coDtrttct*  of  officer  or  ageot,  BOO, 
of  tortB,  B27. 
REAL  PROFBRTT, 

power  to  take  and  hold,  I'iOt. 
b7  dcTfae.  120,  131. 

ennmeration  of  pnrpowa  aa  an  eic1acl<»  of  otbera,  IZL 
llmitiitlon  aa  to  emonQt  or  Tslne,  VOt. 
preaomption  of  power,  VB). 
•tatntea  of   mortmain,   I'M. 
power  to  take  In  fee,  ISU 
reTcriloD,  130. 
Joint  teDanc7,  ISO. 
tennnry  in  conunoti.  ISl. 
coriUict   of   lawa,    i;il. 
deTise  (or  uae  nt  i-orporntion,  ISl. 
power  )')  take  rnortKapp.  132. 
power  to  Bcll  and  conrey  or  mortgnge,  134,  188,  138,  liSL 
power   to   purcbase,   lJtfi~142. 
IIECEIVKRS, 

■nits  br  creditor!,  ljb'2. 
iDlts  by  BtoekholderB,  3S9. 
anita  liy  creditors  for  mipoinlnient.  Sft 
HECISTRATIUN, 

of  tranater,  see  '"I'mnBter  of  Sbarea." 
itELBASB, 

of  anbscriber,  see  "'SubBerijitiona  to  Stock." 
RELIGIOUS   COKI'ORATIONS, 
deSoei).  20.  'JS. 

powers,   gencraii]',  see  "I'owera  and  LlablUUei.'' 
contracts  In  raiBiug  money  for  churcb  parpOBea,  138. 
ItBMEUlES. 

■ee  "Actiona";    "filquity";    "Injunction";    ■'Uuiidjiiima":    "Qu 
REMOVAL, 

of  members.  401-406. 
of  offlcera,  5^. 
by-l.iwa.  466. 
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REPUTATION, 

acquisition  of  corporate  name  by,  78. 

RESIDBNCE, 

of    corporation,    74-80. 

for  purpose  of  jurisdiction  of  federal  courts.  75-80. 

where  there  are  charters  from  seyeral  states.  75,  77. 

charter  distinguished  from  license,  76,  80. 
of  corporators,  06. 

REVERSION, 

of  property  on  dissolution  of  corporation,  180,  250-252L 

RBVOOATION, 

of  subscription  to  stock,  267,  271. 

S 

SALiBS, 

power  of  corporation  to  purchase  property.  12H,  lS5-t49L 
power  to  sell,  134,  136,  138,  142. 

railroad  and  other  quasi  public  corporations,  184,  186,  188,  14S. 

sale  of  franchise,  184,  148. 
of  shares,  see  "Transfer  of  Shares." 

distinguished  from  subscription,  2ttSL 

statute  of  frauds,  258,  25tf. 

see  "ContracU." 
8EAX1, 

corporate  seal,  19. 

see  "Contracts.** 

SBTT-OPF  AND  COUNTERCLAIM, 
against  dividend,  351. 
by  debtor  of  corporation,  557. 
by  stockholder  as  against  creditors,  603. 

SHARES, 

defined,   257,  258. 

not  a  chattel  interest,  but  in  the  nature  of  chose  in  action,  258b 

# 

not  real  estate,  258. 

execution  and  attachment  of  shares,  258. 

transferrability,  18. 

transfer  of,  see  "Transfer  of  Shares." 

forfeiture,  see  "Forfeiture  of  Shares.** 

8LANDER, 

liability  of  corporation,  108. 
see  "Torts." 
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SOLB  OORPOBATiON, 
in  geDeral,  26,  27. 

SPECIAL  I4A.W8, 

■ee  "Creation  of  Corporations.^ 

STATE  CONTROL, 

power  of  the  state  orer  corpomtioiit,  201-230. 

the  charter  as  a  contract  not  to  be  impaired,  201,  20A 

contract  between  corporation  and  members,  204. 

creating  similar  corporation,  204,  20G. 

where  exclosiye  privilege  has  been  granted,  206. 

contracts  between  corporation  and  third  persons.  2(ML 

change  of  remedies,  206. 
police  power  of  state,  207-211. 
power  of  eminent  domain,  211. 
reserration  of  power  to  alter  or  repeal  charter.  212-2191 

in  constitution  or  general  law,  213. 

acceptance  of  amendment,  218. 

changes  authorised  by  reservation,  214-219l 

vacation  of  charter  for  misuser,  218. 

offer  of  amendment,  power  of  majuritj,  219. 
taxation  of  corporations,  219-230. 

the  power  in  general,  221. 

object  of  taxation,  221. 

Jurisdiction,  222. 

property  taxable,  222. 

double  taxation,  223. 

place'  of  taxation,  224. 

restrictions  in  federal  constitution.  224. 
equality  and  uniformity.  224. 
United  States  bonds,  2:^5. 
regulation  of  commerce,  -25. 
federal  corporations,   226. 

exemption  from  taxation,  227. 

doctrine  of  ultra  viree,  230. 

foreign  corporations,  230. 
forfeiture  and   dissolution,   231. 

STATE    LEGISLATURE, 
power  to  incorporate,  34. 
grant  of  exclusive  privileges,  3(5. 
enactment  of  laws,  two-thirds  vote,  37. 
restriction  as  to  subject  and  title  of  laws.  37. 
restrictions  in  federal  constitution,  37,  38. 
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BTATB  LBGISLATURB-Oontinaed, 

delegation  of  power  to  create  corporation,  34,  4a 

performance  of  ministerial  acta,  84,  41. 
ratification  of  claim  to  corporate  existence.  4ML 
power  oTer  corporations,  see  "State  OootroL** 

STATUTES. 

of  mortmain,  12V. 

of  wUIs,  181. 

of  frauds,  whether  applicable  to  contracts  for  sale  of  shares,  268,  260. 

not  applicable  to  subscriptions  to  stock,  1277. 

general  and  special  laws,  see  "Creation  of  Corporations.*' 

STOCK, 

see  "Capital  Stock.* 

STOCK  CORPORATIONS, 

defined  and  diBtinguished  from  nonstock,  26,  8L 

STOCK  DIVIDENDS. 

defined,  right  to  declare,  350.  ' 

STOCKHOLDERS'  MEETINGS, 
see  '^Meeting  of  Stockholders.** 

STOCKHOLDERS  OR  MEMBERS, 
distinct  ftom  the  corporation,  5. 
merger  in  corporate  entity,  5. 
do  not  own  the  corporate  property,  o,  7. 
cannot  conrey  corporate  property,  6,  7. 
cannot  sue  at  law  for  injury  to  corporate  property,  7. 

otherwise,  under  some  circumstances  in  equity,  11. 
cannot  bind  corporation  by  contracts,  7. 
their  declarations  or  admissions  not  binding  on  cor]3oration,  7. 
insurable  interest  in  corporate  property,  6,  note, 
may  contract  with  corporation,  or  convey  to  or  take  from  it,  8. 
may  sue  corporation,  and  be  sued  by  it,  8. 
action  by  or  against  corporation,  not  by  or  against  memliers,  8. 
demands  of,  as  set-off  to  demand  against  corporation,  9. 
when  acts  of,  considered  acts  of  corporation,  9. 

change  or  death  of,  does  not  affect  corporate  existence  or  identity,  16. 
how  membership  is  acquired,  in  general,  253. 

nonstock  corporations,  253,  254. 

stock  corporations,  253,  255. 
subscriptions  to  stock,  261  et  seq. 

after  incorporation,  261. 

distinguished  from  a  sale  of  shares,  262. 
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BTOOKHOLDBRS  OR  MEMBBRS-€k>ntinaed. 

prior  to  incorporation,  263-274. 

common-law  subscriptions,  264. 
nature  as  a  contract,  264,  266. 
formation  of  the  contract,  264. 
consideration.  267. 
rerocation  or  lapse,  268. 

•ubscription  under  statutes,  271. 
consideration  and  reTocation,  271. 
agreements  to  pay  subscription  to  trustees  for  corporation  when  formed,  272. 
distinction  between  present  subscription  and  a^retment  to  subscribe,  273. 
who  may  become  subscribers,  275. 

aliens  and  nonresidents,  275. 

infants,  275. 

insane  and  drunken  persons,  27Si 

married  women,  276. 

corporations,  276. 

municipal  corporations,  276b 

directors  or  officers,  277. 
form  of  subscription,  277-281. 

at  common  law,  277. 

necessity  for  writing,  277. 

fdrmalities  required  by  statute,  278. 
directory  provisions,  280. 
substantia]  compliance  with  statute,  280l 
mutual  consent,  281. 
subscriptions  induced  by  fraud,  283. ' 

authority  of  agents,  284. 

what  constitutes  fraud,  285. 

effect  of  fraud,  ratification  and*ladiea»  28d. 
subscriptions  under  mistake,  290. 
subscription  by  agent,  291. 

effect  of  want  of  authority,  292. 
agents  to  receive  subscriptions,  293. 
oonditional  subscriptions,  29-1-302. 

after  organization  of  corporation,  298. 

prior  to  Incorporation,  299. 

conditions  must  be  expressed  in  the  writing,  801. 

waiver  of  conditions,  301. 
•nbscriptions  upon  special  terms,  302. 

distinguished  from  conditional  subscriptions,  295,  302. 

Talidity.  304. 

who  may  receive,  306b 
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8TOOKHOLDBRS  OR  MEMBBRS--Oontinued, 

conditional  delivery  of  subscription,  escrow,  30d. 
sabscription  af  entire  capital,  207,  306. 
ezcesslTe  subscription  and  distribution,  306,  318. 
payment  of  deposit,  313. 

ddivery  of  certificate  not  essential  to  liability  or  rights,  816w 
.  remedy  of  corporation  on  subscriptions,  318-321. 

action  to  recorer  assessments,  318. 

forfeiture  of  shares,  318,  319. 

action  and  forfeiture  as  cumulative  remedies,  818,  321. 
calls  and  assessments,  822-327. 

necessity,  823. 

ralidity,  325. 

notice  and  demand,  327. 

interest,  827. 
assignment  of  unpaid  subscription,  328. 
release  and  discharge  of  subscriber,  328-334.  • 

withdrawal  and  release,  329. 

reduction  of  shares,  829. 

violation  of  charter  by  corporation,  mismanagement,  881. 

alteration  or  amendment  of  charter,  331. 

loss  or  abandonment  of  business,  property,  or  franchises,  888L 

forfeiture  of  shares,  3;^. 

transfer  of  shares,  334. 
estoppel  of  subscriber,  100,  336. 
increase  of  stock,  358. 

shareholders*  right  to  preference,  360. 
right  to  inspect  books  and  papers  of  corporation,  83^-839« 
rights  as  to  profits  and  dividends,  340-^358. 
"dividend**  defined,  342. 
distinguished  from  "profits,**  342. 
no  right  to  profits  until  dividend  declared,  342. 
right  to  dividend  vests  when  it  is  declared,  342,  348L 
when  dividend  may  be  declared,  344. 
discretion  of  directors  as  to  declaring,  347. 
who  entitled  to  dividends,  348. 
effect  of  transfer  of  shares,  348,  349. 
how  payable,  350. 
stock  dividends,  350. 

set-off  against  debt  due  to  corporation,  851. 
remedies  of  stockholders,  351. 
interest,  862. 

sUtute  of  Ihnitations,  852. 
Clk.Pr.Oorp.-46 
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STOCKHOLDERS  OR  MEMBBR8— Continued, 

remedies  where  diyidends  are  improperly,  paid,  353. 
grants  and  bequests  of  income  and  profits  of  stock,  354-358. 
rights  as  between  life  tenant  and  remainder-man,  354-358. 
preferred  stock,  861-368. 
defined,  361,  302. 
power  to  create,  361,  362. 
amendment  of  charter  authorizing,  364. 
laches  and  estoppel  of  stockholders  to  object,  364. 
rights  and  liabUiUes  of  holdezs  of,  365. 

dividends,  365. 

liability  to  creditors,  367. 

status  as  creditors,  and  not  stockholders,  365,  367. 
watered  and  bonus  stock,  368-389. 
defined,  368. 

effect  as  to  corporation,  368,  369. 
effect  as  to  stockholders,  308,  371. 
effect  as  to  creditors,  368,  372. 

payment  of  original  subscriptions,  368,  372. 

increase  of  capital  stock,  308,  374. 

issue  of  stock  at  market  value  by  active  corporation  to  pay  debts,  etc., 
308,  375. 

gratuitous  issue  of  stock,  309,  378. 

payment  for  stock  in  property  or  services,  369.  379, 

Talue  of  property  or  services,  309,  379. 

creditors  who  cannot  complain,  309,  383. 
effect  of  constitutional  and  statutory  provisions,  369,  384. 
liability  of  transferees,  388. 
actions  by,  for  injuries  to  corporations,  and  interference  in  management,  389- 
401. 
at  law,  389,  391. 
in  equity,  389,  392 

acts  within  power  of  majority,  and  discretionary  powers,  395. 
the  rule  as  stated  by  the  United  States  supreme  court,  398. 
laches  and  estoppel,  399. 
motive  of  stockholder  suing,  400. 
parties  to  suits,  400, 
transfei-s  of  shares,  18,  400-442. 
right  to  transfer,  400. 
by-laws,  407. 

agreement  not  to  transfer,  409. 
effect  of  transfer,  409-413. 

liability  for  calls,  410. 
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8TOOKHOLDERS  OR  MEMBBRS-Gontinued, 

ri^'ht  to  dividends,  412. 
statutory  liabUity  to  creditors,  412. 
pledgees,  trustees,  etc.,  413. 
UeD  of  corporation  on  shares,  418.  » 

by-laws,  414. 
waiver,  414. 
ralidity  of  transfers,  415. 

transfer  after  dissolution,  410. 
•  mode  of  transfer,  416. 
what  law  governs,  417. 
registration  of  transfer.  417. 
the  rules  stated,  417-419. 
necessity,  as  against  corporation,  420. 

as  against  estopi)el  of  owner  in  case  of  unauthorized  transfer,  422. 

as  against  prior  equities  of  third  persons,  422. 

as  against  creditors  of  the  corporation,  422. 

as  against  bona  fide  purchasers  or  pledgees,  423. 

as  against  creditors  of  registered  owner,  423. 

failure  to  register  as  evidence  of  secret  trust.  425. 
Issup  of  new  certificate,  427. 
forged  and  unauthorized  transfers,  427. 
transfers  by  trustees,  429. 

estoppel  of  owner  in  case  of  unauthorized  transfer,  4'M. 
effect  of  judicial  proceedings,  4*i3. 
liability  of  indorser  of  forged  certificate,  434. 

liability  of  corporation  arising  from  unauthorized  or  invalid  transfer,  435. 
liability  of  corporation  on  certificates  issued  fraudulently,  without  authority. 

etc.,  437. 
remedy  against  corporation  for  refusal  to  recognize  transfer,  440. 
compelling  corporation  to  issue  new  certificates,  441. 
acceptance  of  amendment  of  charter,  53,  54. 
powers  of  the  majority,  see  "Majority." 
relation  between  oflicers  and  Ftockholders  or  members,  534, 
expulsion  of  members,  401—405. 

liability  to  creditors,  see  ^'Creditors  of  Corporations.' 
Bee  "Corporatora." 

SUBSCRIPTIONS  TO  STOCK, 
after  incorporation,  2G1. 

distinguished  from  a  sale  of  shares,  262. 
prior  to  Incorporation,  20.3-274. 
common-law  subscriptioiia,  2G4. 
nature  as  a  contract,  204,  205. 
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BUBSCRIPTIONS  TO  STOCK— Ck>ntiDned, 
formation  of  the  contract,  264. 
conaideratioQ,  267. 
reyocation  or  lapie,  268. 
ralMcriptiona  under  atatntea,  2TL 
conaideration  and  revocation,  271. 
aj^'eementa  to  pay  anbacrlptiona  to  trnsteea  for  corporatloB  when  formed,  272. 
diiitinction  between  preaent  aubacription  and  agreement  to  anbacribet  273. 
who  may  become  aubacribera,  275. 
aliens  and  nopreaidenta,  275. 
infanta,  275. 

insane  and  dmnken  persona,  275i. 
married  women,  275. 
corporations,  134,  151,  276. 
municipal  corporations,  276. 
directora  or  officers,  277. 
form  of  aubacription,  277-281. 
at  common  law,  277. 

necessity  for  writing,  277. 
fbrmalitiea  required  by  statute,  278. 
directory  provisions,  280. 
substantial  compliance  with  atutute,  280. 
mutual  consent,  281. 
subscriptions  induced  by  fraud,  283. 
authority  of  agents,  284. 
what  constitutea  fraud,  285. 
effect  of  fraud,  ratification  and  laches,  289. 

subacriptiona  under  mistake,  290. 

« 

subscription  by  agent,  291. 

effect  of  want  of  authority,  292. 
agents  to  receive  subscriptions,  293.   . 
conditional  subscriptions,  294-302. 

after  incorporation,  296. 

prior  to  incorporation,  299. 

conditions  must  be  expressed  in  the  writing.  301. 

waiver  of  conditiona,  301. 
subacriptiona  upon  special  terms,  302. 

distinguished  from  conditional  subscriptions,  295,  302. 

validity,  304. 

who  may  receive,  306. 
conditional  delivery  of  subscription,  escrow,  306. 
subscription  of  entire  capital,  297,  308. 
excessiTe  subscription  and  distribution,  308,  318. 
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SUBSCRIPTIONS  TO  STOOK— Contlniied, 

payment  of  deposit,  313. 

delivery  of  certificate,  310. 

remedy  of  corporation  on  subacriptions,  818-^821. 

action  to  recorer  assessmenta,  818. 

forfeiture  of  ahares,  818,  819. 

action  and  forfeiture  aa  cumulatiTt  remedies,  818,  321* 
calls  and  aasessmenta,  822-827« 

necessity,  323. 

yalidity,  825. 

notice  and  demand,  827. 

interest,  327. 
assignment  of  unpaid  aubscription,  828. 
release  and  discharge  of  subscriber,  328-334. 

withdrawal  and   release,  829. 

reduction  of  aharea,  329. 

riolation  of  charter  by  corporation,  mismanagement  331. 

alteration  or  amendment  of  charter,  331. 

loss  or  abandonment  of  business,  property,  or  franchises,  838L 

forfeiture  of  shares,  321,  334, 

tranafer  of  shares,  334. 
estoppel  of  subscriber,  100,  336. 

subscriptions  as  a  condition  precedent  to  incorporation.  58. 
payment  in  whole  or  in  part  as  a  condition  precedent,  58b 
increase  of  stock,  358. 

shareholders*  right  to  preference,  880L 

SUBJECT  OF  ACTS, 

constitutional  limitation,  87. 

SUCCESSION. 

the  faculty  of,  12,  15,  122. 

« 

SUITS, 

see  "Actions";   "Equity.'^ 

SURETYSHIP, 
see  "Contract^** 

T 

TAXATION, 

of  domestic  corporation,  see  **State  Control.** 

of  foreign  corporation,  see  '*F(M«ign  (Jorporationsu** 

TENANCY  IN  COMMON, 

power  to  hold  as  tenant  in  common,  181. 
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TERHITOBIAL    CORfURATIUNS, 

power  ot  territorial  legislature!  to  create,  IM,  401 
effect  of  admlBsioQ  to  statehood,  40, 
TITLE  OP  ALTS, 

ConititntloDai  limitation,  37. 
TOHTS, 

res poD Sibil it7  ol  corporation  for  torts.  lO-H. 

liability  of  corporation  lor  torts  of  officers  acd  asents,  52S, 

ratification,  027. 

ultra   rlrea,   KU. 
fraud  in  procuring  eabscriptiooB,  •E84. 

liability  arising  froni  uiinuthorized  or  invalid  transfer  of  shares,  43D. 
liability  cm  certificBtea  ot  stock  Inued  traaduleutly,   witliout  autborl^,   i 

437. 
liability  vt  officera  and  agent*  to  third  penons,  5S0. 
TRANSFER    OF   SHARES, 
in  full,  18.  400-442. 
right  to  transfer,  18.  408. 
by-lawi,  407,  456,  457. 
agreement  not  to  tmiisfer,   40Hl 
effect   of   transfer,   4UU-113. 

liability  tor  calls,  410. 

right  to  dividends,  34H,  34V,  »54,  4i:& 

■tatatory  liability  to  oredilor»i.  412. 

pledgees,  trustees,  etc.,  413. 
lien  ot  corporutloa  on  share*,  41S, 

by-laws,  414,  467. 

waiver.  414. 
■validity  ot  tranaters.  416. 
transfer  after  dissolution.  41(L 
mode  ot  transfer.  41fl. 
what  Inw  governs.  417. 
reglstrntion  of  transfpr,   417. 

the  mlea  aUted.  417^19. 

sa   against   corporation.   420. 

as  against  estoppel  of  owner  fn  caae  ot  unaathorlted  transfer,  42L 

Ri<  against  prior  equities  of  third  persons,  4'S2. 

as  against  creditors  ot  the  corporation.  422. 

as  against  bona  fide  purchasers  and  pledgeep.  428. 

as  against  creditors  ot  registered  owner,  4J3. 

failure  to  register  as  evidenc*  «t  aecret  trust.  42S. 

tame  ot  new  cartlflcate,  427. 
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TRANSFER  OF  SHARES— Continued, 

forged  and  unauthorized  transfers,  427  et  seq* 

transfers  by  trustees,  429. 

estoppel  of  true  owner,  431. 

effect  of  Judicial  proceedings,  433. 

liability  of  indorser  of  forged  certificate,  434. 

liability  of  corporation  arising  from  unauthorized  or  invalid  transfer,  485. 
liability  of  corporation  on  certificates  issued  fraudulently,  without  authority. 

etc.,  437. 
remedy  against  corporation  for  refusal  to  recognize  transfer,  440l 
compelling  corporation  to  issue  new  certificate,  441. 
liability  of  transferees  of  watered  or  bonus  stock,  388b 

TREASURER, 

see  "Oflacers  and  Agents.** 

TRESPASS, 

liability  of  corporation,   IIKL 
•ee  "Torts." 

TRUST  COMPANIES, 

power  to  act  as  trustee,  1321 

TRUST-FUND  DOCTRINE, 
in  general,  031MS46. 

TRlJSTS, 

power  of  corporation  to  act  as  trustee,  132. 
deyise  in  trust  for  use  of  corporation,  131. 
relation  between  corporation  and  its  promoters.  111.  117 
see  "Officers  and  Agents." 

TURNPIKE   COMPANIES, 

power  to  engage  as  carriers,  13flL 

u 

ULTRA  VIRES, 

effect  of  ultra  Tires  act,  in  general,  163. 

objection  by  state,  forfeiture  of  charter,  163,  164, 

injunction  at  suit  of  stockholder,  163,  164. 

a  corporation  may  exceed  its  powers,  164. 

assent  of  shareholders,   166. 

conveyances  of  land,  or  transfers  of  personalty,  167. 

contracts,  170. 

the  doctrine  that  an  ultra  vires  contract  is  Illegal  and  void,  171. 

ignorance  of  ultra  vires  character  of  transactiun,  173. 

anauthorized  exercise  of  authorized  powers,  174. 
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ULTRA  VIRES— Ck>ntinaed, 

•eyerable  transaction,  175. 
negotiable  bills  and  notes,  ITS. 
bonds,  175. 

actions  quasi  ex  contractu,  177. 
suit  in  equity  for  accounting,  177. 
relief  in  equity  against  ultra  vires  contract  178. 
borrowing  money,  subrogation  of  lender,  178. 
the  doctrine  allowing  recovery  on  ultra  vires  contract  179. 
action  maintainable  by  corporation,  183. 
the  ground  of  this  doctrine,  183. 
necessity  for  performance  by  the  plaintiff,  184. 
answers  to  arguments  against  this  doctrine,  185. 
specific  performance,  187. 
Illegal  contracts  in  the  strict  sense,  187. 

contracts  disabling  quasi-public  corporation  from  performing  duties, 
express  prohibition  in  charter,  189. 
effect  of  illegality,  190. 
liability  for  torts,  see  "Torte." 
responsibility  for  crime,  see  "Crimes.** 
as  a  defense  against  taxation,  230. 
ultra  vires  acts  as  releasing  subscription  to  stock,  331. 

UNITED  STATES, 
see  *'Oongress." 

uSER, 

acquisition  of  corporate  name  by  user  or  leputation,  78» 


VISITORTAL  POWER, 
see  "State  Control." 

VOTING, 

"Meetings  of  Stockholders.' 


w 

WATERED  AND  BONUS  STOCK, 
in  full,  368-389. 
defined,  368. 

effect  as  to  corporation,  368,  369. 
effect  as  to  stockholders,  368,  371. 
tffect  as  to  creditors,  368,  372. 

payment  of  original  subscriptions,  368.  372. 
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WATERED  AND  BONUS  STOCK— Oontinued, 

increaie  of  capital  stock,  368,  874. 

issue  of  stock  at  market  value  bj  active  corporation  to  pay  debts,  etc., 
368.  875. 

gratuitous  issue  of  stock,  860,  878. 

payment  for  stock  in  property  or  services,  869,  870. 

value  of  property  or  services,  369,  379. 

creditors  who  cannot  complain,  369,  388. 
effect  of  constitutional  and  statutory  provisions,  369,  384. 
liability  of  transfers,  888. 

WILLS, 

power  of  corporation  to  take  by  devise  or  bequest,  129,  181. 

conflict  of  laws,  131. 

bequest  of  income  and  profits,  dividends,  364-358. 
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tiff, eta 

Ghapter  HI. 

LIABILITY  FOR  TORTS  COMMITTED  BY  OR 
WITH  OTHERS:  Covering  liability  by  con- 
cert in  action  or  joint  torto,  and  liability  by 
relationship,  as  husband  and  wife,  landlord 
and  tenant,  master  and  servant,  partners,  eta 

Glutpter  IV. 

DISCHARGE  AND  LIMITATION  OF  LIABILI- 
ITY  FOR  TORTS:  Covering  discharge  or 
limitation  by  voluntary  act  of  party  and  by 
operation  of  law. 

O&aptev  V. 

REBfEDIES:  Covering  statutory  and  common- 
law  remedies,  judicua  and  exl^ajodicial  reme- 
dies, damages,  etc 

PART  n^«PEOinO  WRONGS. 

Cluipter  VX» 

WRONGS  AFFECTING  SAFETY  AND  FREE- 
DOM OF  PERSONS:  Covering  false  impris- 
onment, assault  and  battery,  and  the  defenses, 
•s  justification  and  mitigation. 


O&Aptev  VXX. 

INJURIES  IN  FAMILY  RELATIONS:  Cover- 
ing the  family  at  common  law,  master  and 
servanti  parent  and  child,  husband  and  wife. 

Glutptev  VJJJL 

WRONGS  AFFECTING  REPUTATION:  Cover- 
in|:  libel,  slander,  and  slander  of  title,  together 
with  the  defenses. 

Olutpter  IX. 

MALICIOUS  WRONGS:  Covering  deceit,  maU- 
cious  prosecution,  abuse  of  process,  interfer- 
ence with  contract,  conspiracy,  et& 

Glutpter  X. 

WRONGS  TO  POSSESSION  AND  PROPERTY: 
Covering  the  nature  of  possession  and  its  (^ 
jects,  trespass,  waste,  oonversion,  eta 


OhMptmr 

NUIS  AN  CE :  Covering  kinds  of  nuisance,  as  pub- 
lic, private,  and  mixed,  continuing  and  legal- 
ised, parties  to  proceedings  against,  remedies, 
eta 

Olutpter  Xn. 

NEGLIGENCE :  Covering  the  duty  to  exercise 
care,  what  Is  commensurate  care,  common-law, 
contract  and  statutory  duties,  damages,  con- 
tributory negligence,  etc. 


Clhapter 

MASTER  AND  SERVANT:  Covering  master's 
liability  to  servant  for  negligence,  master's 
duty  to  servant,  assumption  of  risk  by  serv- 
ant, various  kinds  of  risks,  fellow  servants, 
vice  principals,  eta 

ciuipter  xry. 

COMMON  CARRIERS:  Covering  the  subject 
generally. 
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tive law.  etc. 


CRIMINAL  LAW:  Covering  its  general  nature, 
criminal  capacity,  classification  of  crimes,  pun- 
ishment, etc 

CHAPTER  Xm. 

THB  LAW  OF  DOMESTIC  REILATIONS:  Cover- 
ing marriage  and  its  incidents,  parent  and  child, 
guardian  and  ward,  master  and  servant,  etc 


CORPORBAL    AND    INCORPORBAL    HSRBDITA* 
MENTS:    Covering  the  subject  generally. 


BSTATBS  IN  REAL  PROPERTY:  ClaaslfleatSoB, 
estates  In  possession  and  in  expectancy;  tree- 
holds  and  estates  less  than  freehold;  estates  to 
aeveralty,  in  Joint  tenancy  and  in  common;  ab- 
solute and  conditional,  togal  and  equitable  ce- 
eta. 


TITLBS  TO  RBAL  PROPERTY:  Covering  title  by 
descent  and  by  purchase,  elaaaiflcatloa  and 
forma  of  deeds,  etc 


PERSONAL  PROPERTY:  Real  and  perwnal  chat- 
tels, ownership  of  personal  property,  aoqnlsltion 
of  tlUe.  etc 


CHAPTER  XVm. 

SUCCESSION  AFTER  DEATH:  Testate  and  Intes- 
tate succession,  escheat,  exeeuton  and  adminis- 
trators,  etc 
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HUSBAND  AND  WIFH. 
Clutpter  I«  . 

l^ARRIAGB:  Covering  definition  and  essen- 
tials; capacity  of  parties}  reality  of  con- 
sent; formalities  in  celebration;  annul- 
ment and  ayoidance;  validating  acts;  oon- 
fiict  of  laws,  etc. 

OliApter  H. 

PS2RS0NS  OP  THE  SPOUSES  AS  AP- 
FBGTED  BY  COVERTURE:  Covering 
rights  inter  se;  crimes  and  torts  of  married 
women;  crimes  and  torts  as  between  hus- 
band and  wife;  torts  against  married  wo- 
men; actions  for  alienation  of  affections; 
crim.  oovLy  etc. 

G&aptev  HI* 

BIGHTS  IN  PROPERTY  AS  APFEOTBD 
BY  COVERTURE:  Covering  wife's  earn- 
ings; wife's  choses  in  action  and  in  posses- 
sion; wife's  chattels  real;  administration 
of  wife's  estate;  equitable  and  statutory 
separate  estate;  community  property;  cur- 
tesy;   dower;    estates  by  the  entirety,  etc. 

ohmpttT  nr* 

CONTRACTS,  CONVEYANCES,  BTa, 
AND  QUASI-CONTRACTUAL.  OBLI- 
GATIONS: Covering,  inter  alia,  husband's 
liability  for  wife's  necessaries,  antenuptial 
debts,  and  funeral  expenses;  wife  as  a  sole 
trader;  wife  as  husband's  agent;  convey- 
ances, sales,  and  gifts  by  the  wife,  etc 

Olutpter  V* 

WIPE'S  EQUITABLE  AND  STATUTORY 
SEPARATE  ESTATE:  Covering  their 
nature;  jus  disponendi;  power  to  charge  by 
contract,  etc 

Oluiptar  VZ* 

ANTENUPTIAL  AND  POSTNUPTIAL 
SETTLEMENTS:  Covering  the  subject 
generally,  including  marriage  as  a  consid- 
eration; the  statute  of  frauds;  validity 
against  creditors  and  purchasers,  etc 

Olutpter  Vila 

SEPARATION  AND  DIVORCE:  Covering 
agreements  for  separation;  jurisdiction  to 
grant  divorce;  grounds  for  divorce;  de- 
fenses in  actions  for  divorce;  legislative  di- 
vorce^ etc 

PART  n. 

PARENT  AND  CHILD. 

Chapter   vixi* 

LEGITIMACY,  ILLEGITIMACY,  AND 
ADOPTION:  Covering  legitimacy  of  chil- 
dren; adoption  of  children;  status  of  illegiti- 
mate children. 


Okaptev 

DUTIES  AND  LIABILITIES  OP  PAR- 
ENTS: Maintenaoce,  protection,  and  edu- 
cation ef  child;  allowance  out  of  child's 
estate;  child  as  parent's  agent;  parent's  lia- 
bility for  crimes  and  torts  of  child,  etc. 

Gliaptor  X* 
RIGHTS  OP  PARENTS  AND  OP  CHIL- 
DREN: Right  to  custody;  service  and 
earnings  of  diild;  correction  of  child; 
emancipation  of  children}  action  by  parent 
for  injuries  to  child;  gifts,  contracts,  snd 
conveyances  between;  advancements;  duty 
to  support  parent;   domicile  of  child,  etc. 


GUARDIAN  AND  WARD. 
Cbaptev  XI. 
GUARDIANS     DEFINED  —  SELECTION 
AND  APPOINTMENT:   Covering  natural 
guardians;    testamentary  guardians;    statu- 
tory   guardians;     guaraians    by    estoppel; 
Snardians  of  insane  persons;   guardians  ad 
tem,  etc  

Olutptar  XIL 
RIGHTS,  DUTIES,  AND  LIABILITIES  OP 
GUARDIANS:  Right  to  custody  and  serv- 
ices of  ward;  maintenance  of  ward;  change 
of  ward's  domicile;  management  of  ward's 
estate;  foreign  guardians;  inventory  and 
accounts;  compensation  of  guardian;  trans- 
actions between  guardian  and  ward,  etc 

Gliaptov   ^hiIt 
TERMINATION     OP    GUARDIANSHIP  — 
ENPORCING    GUARDIAN'S    LIABILI- 
TY:   Covering  the  subject  gsDerally. 

PABT  rv. 

INFANTS,    PERSONS    NON    COMPOTES 
MENTIS,  AND  ALIENS. 

Oluipter  XiV. 

INFANTS:  Covering  contracts  of  infftnts,  in- 
cluding ratification  and  disafi&rmance:  lia- 
bilities for  necessaries,  etc;  capacity  to 
hold  office,  to  make  a  will,  and  aa  witness- 
es; liability  for  torts  and  crimes;  infants 
tm  parties  to  actions,  etc 


Glutptev 

PERSONS  NON  COMPOTES  MENTIS 
AND  ALIENS:  Covering  Insane  and 
drunken  persons,  their  contracts,  their  lia- 
bility for  t(Mt8  and  crisMS  and  teatament- 
ajy  capacity,  etc. 

PABT  V. 

BIASTER  AND  SERVANT. 
Cliaptev  XVI. 

CREATION  AND  TERMINATION  OF  RE- 
LATION: Remedies  for  breach  of  con- 
tract; rights  and  duties  and  liabilities  Inter 
se  and  as  to  third  persons,  ete. 
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IHTBODITOTZOll* 

CorerlM  the  definition,  sovrce,  and  o«tore  of  I^ 
teniatiODal  Lnw. 

Ghavtev  I* 

PBR80NS  IN  INTBRNATIONAL  LAW:  OOT- 
erlng  states,  their  loss  of  identity,  various  unions 
of  states,  de  facto  states,  belUgei'enQy  and  recog^ 
nition  thereof,  and  eqaaUty  of  stataa. 

cnutptev  n. 

THE  COMMBNCEMENT  OF  STATES— FUNDA- 
MENTAL RIGHTS  AND  DUTIES:  Covering 
the  oommenoemeBt  and  recognition  of  new 
states,  efleot  of  chanee  of  sovereignty,  the  fun- 
damental rights  and  dutlea  of  states,  etc. 

Okapter  HI* 

TERRITORIAL  PROPERTY  OF  A  STATE: 
Covering  modes  of  acquiring  property,  boun- 
daries, territorial  watere,  etc. 

Cluiptev  rv. 

TERRITORIAL  JURISDICTION:  Covering  ex- 
territoriality, sovereigns  and  diplomatic  agents 
and  their  immunities,  vessels,  right  of  asylum, 
alienage,  responsibility  for  mob  violence,  extra- 
dition, jurisdiction  beyond  state  limits,  etc. 

CliAptev  V. 

JURISDICTION  ON  THE  HIGH  SEAS  AND 
UNOCCUPIED  PLACES:  Covering  nature  of 
jurisdiction,  jurisdiction  over  mercnant  ships, 
piracy,  privateers,  letters  of  marque,  slave 
trade,  etc 

Chaptar  VI. 

THE  AGENTS  OP  A  STATE  IN  INTERNA- 
TIONAL RELATIONS:  Covering  pubUc  diplo- 
matio  agents  and  consuls,  and  matters  relating 
to  them. 

Chapter  VII. 

INTERVENTION:    Covering  the  subject  geneiv 

aUy.  

Ghapter   Viil. 

NATIONALITY:  Covering  citizenship,  allegi- 
ance, expatriation,  naturalization,  eta 

Okapter  IX. 

TREATIES:    Covering  the  subject  generally. 

'    Chapter  X. 

AMICABLE  SETTLEMENT  OF  DISPUTES: 
Covering  mediation,  arbitration,  retorsion,  re- 
prisals, embargo,  pacific  blockade,  etc 

Clutpter  XI. 

INTERNATIONAL  RELATIONS  IN  WAR: 
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THE  Albany  Law  Journal,  in  a  recent  review  of  one  of  the  volames  of   tlie 
Hornbook  Series,  writes : 

"So  much  has  been  written  upon  the  merits  of  the  Hornbook  Series  that  anything  additional 
may  seem  sa[>erflaoas;  yet  we  cannot  refrain  from  commenting,  in  passing,  nponthe  general  utility, 
merit,  and  scope  of  the  series.  •  *  •  The  series  is  of  untold  valne  to  toe  praci icing  lawyer. 
enabling  him  to  find  and  refresh  his  mind  in  an  instant  upon  any  fundamental  principle  or  variation 
therefrom  of  which  he  may  bo  in  doubt,  and  furnishing  an  ever-ready  and  convenient  digest  of  the 
law.- 

This  emphasizes  the  fact,  which  has  also  been  practically  recognized  by  the 
members  of  the  bar  who  have  examined  the  volumes  issued  under  this  name,  that» 
although  low  in  price,  they  are  not,  in  consequence,  cheap  books.     They  are  elemen- 
tary in  the  sense  that  they  deal  with  the  elementary  branches  of  law,  bat  they  are 
not  by   any   means   elementary   in   the  sense  that   they  fail  to  give  the  compre- 
hensive handling  which  the  practitioner,  as  distinguished  from  the  law  student,  re- 
quires.    In   planning  the  style  and   character  of   this  series,  the  controlling  idea 
was  that  any  principle  of  law  could  be  stated  in  simple  and  intelligible  terms,  if  the 
man  who  made  the  statement  understood  the  principle,  and  knew  how  to  express 
himself.     It  was  to  some  extent  an  attack  upon  the  old  theory  that  a  certain  amount 
of  obscurity  in  a  legal  document  heightened  the  effect  of  learning.     It  was  main- 
tained, instead,  that  any  legal  principle  could  be  stated  in  simple  and  intelligible 
terms,  and  each  separate  branch  of  the  law,  if  carefully  studied  with  this  in  view, 
could  be  mapped  olit  so  that  the  fundamental  principles  involved  could  be  shown  in 
an  orderly  sequence,  and  in  their  relation  to  each  other.     The  soundness  of  the 
theory  has  been  shown  by  the  success  of  the  Hornbook  Series.     The  several  vol- 
umes have   been   prepared  by  different   authors,  carefully  chosen    from    the  field 
of  legal  writers,  with  the  object  of  securing  thorough  and  expert  treatment  of  the 
particular  subject  assigned  in  each  instance.    The  method  of  presentation  was  at  first 
considered  a  novel  one,  but  has  now  become  so  well  known,  through  the  seventeen 
works  issued,  that  the  Albany  Law  Journal  could  refer  to  it  in  the  terms  quoted  at 
the  beginning  of  this  notice.     The  books  have  been  found  so  exact  in  statement,  so 
convenient  in  arrangement,  and  so  unmistakably  clear  in  style,  that  they  have  been 
adopted  as  the  basis  of  instruction  in  over  seventy  law  schools.     At  the  same  time, 
they  have  been  found  by  practitioners  to  be  exactly  the  kind  of  book  that  a  prac- 
titioner needs  to  have  on  his  desk  for  current  reference.     He  presumably  knows 
the  law,  yet  he  often  desires  to  refresh  his  memory  regarding  some  special  branch 
before  he  takes  up  a  case  involving  questions  relating  to  it,  and  for  that  purpose 
the  arrangement  of  black-letter  paragraphs  for  the  statement  of  principles  is  pecul- 
iarly convenient.      At  the  same  time,  the  exceptions  and  modifications   of  these 
principles  are  stated  in  a  different  type,  so  that  it  is  possible  for  him  to  go  into  de- 
tails of  any  question  when  he  desires  to  do  so.     The  authorities  are  grouped  in 
notes  at  the  foot  of  the  page,  and  their  completeness  is  evidenced  by  such  testi- 
mony as  the  following : 

"I  found  npon  page  58  of  this  small  volume  [Clark's  Criminal  Law],  in  a  small  compass,  a 
statement  of  the  divergent  views,  and  a  collation  of  the  authorities  pro  and  con  [on  a  certain  ques- 
tion], all  contained  in  a  more  condensed  and  satisfactory  form  than  I  have  found  hi  any  other 
treatise."— Hon.  J.  M.  Dickinson,  Asst.  U.  S.  Atty.  Gen. 

"I  found  in  Clark's  Criminal  Procedure,  nnder  'Jurisdiction,'  authoritiea  regarding  theqnes- 
tion  of  asportation,  for  which  I  had  on  a  previous  occasion  spent  months  of  patient  search.  Fetter 
on  Equity  has  also  already  paid  for  itself  many  times  over."— U.  S.  G.  Pitzer,  Prosecuting  Attorney^ 
Martinsburg,  W.  Va. 
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